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ABSTRACT 

Income Tax and VAT laws are among several domestic legislations administered by 

the Tanzania Revenue Authority; which is a statutory body established in the year 

1996
1
 as a semi-autonomous body charged among other things with the major 

function of collecting and accounting for all taxes due to the central government. 

Like in many African countries, collection of taxes in Tanzania is governed by 

legislations dated back during colonial era
2
 when were enacted to operate under 

conversional commerce as opposed to e-commerce. Income Tax being a direct tax on 

income and VAT being an indirect tax imposed on every goods or services 

consumed, the two taxes essentially touch whatever income is generated, and 

whatever goods and services produced, consumed or rendered, except where 

specifically exempted by law.  This paper therefore seeks to examine what has been 

the effect of e-commerce in Tanzania in relation to the two types of taxes. Does it 

has corresponding effect to the laws governing collection of such taxes; what are the 

measures put in place for such laws to operate smoothly?, what are the noticeable 

obstacles in implementing such laws?; what is its impact to such tax laws and what 

is the solution?.  These are some of the questions this paper seeks to answer and 

provide possible solution and recommendations to such issues associated with e-

commerce prevalence in Tanzania in respect of the two proposed tax laws. 

 

 

 

                                                 
1
  Established by an Act of the Parliament  no. 5 of 1995, CAP 399 

2
 Most of the Legislations have undergone several modifications or amendments to suit the 

circumstance of country. 
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CHAPTER ONE 

1.0 INTRODUCTION 

 

1.1 An Overview of   E-commerce in Tanzania 

The information and communication technology evolution is affecting many nations 

around the world and forcing changes to business and socio-economic development 

plans, and reflecting major implications on the realization of the concept of 

globalization.
3
Tanzania is one among many developing countries in the World that 

has been advocating for legislative changes
4
 to cope with the current technological 

advancement.  

 

Starting the early 1990sTanzania witnessed dramatic changes in the way of life in 

the society, this is marked by certain salient features of technological advancement 

related to the introduction of computer linked communications, such as the increased 

use of internet and mobile phones which brought dramatic challenges to the 

commercial relations that existed before. Currently there are twenty eight (28) 

internet service providers
5
in the country and there are more than six mobile phone 

companies leave apart electronic banking facilities offered by a variety of modern 

banks linked with Automatic Teller Machines and which currently has added an 

additional mobile money facility that enable mobile phones to interface with 

customer bank accounts (mobile phone baking).  

                                                 
3
See the Journal by SherifKamel  and Maha Hussein on Emergence of e-commerce on a developing 

nation a case of Egypt, available at http://www.emeraldinsight.com/1463-5771.htm 
4
See the Tanzania ICT Policy mission statement which states among other things the need to provide 

conducive legal and regulatory framework for public and private infrastructure investment in e-

commerce capacity building. 
5
 See www.zoomtanzania.com/internetproviders   dated 05/02/2013 

http://www.emeraldinsight.com/1463-5771.htm
http://www.zoomtanzania.com/internetproviders
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Commercial ways of doing things has dramatically changed bringing in new 

relations and arrangements in transacting, for instance it has now become common 

for people to conclude contracts over internet or telephone calls, sending money and 

receiving money through mobile phones, internet banking and as well as transacting 

through Automatic Teller Machines (ATM) that need no physical contact with bank 

officers. Such arrangements did not exist before, and it is quite different from how it 

used to be previously where movement of papers was an essential requirement for a 

transaction to be completed likewise  exchange of papers was essential for a legally 

enforceable contract to be concluded.  

 

In terms of banking services and one was forced to visit his or her bank physically 

for services which now one   perform her banking just from his or her personal 

computer at home. With the internet contracts and other agreements are 

electronically concluded, hence calls in the demand for corresponding changes to 

address such situation, first and foremost the need for changes in legislative frame 

work as a fundamental foundation of all changes associated with the technological 

development. 

 

1.2 Scope of E-commerce 

E-Commerce generally speaking has been assigned a diversity of definition by 

different authors depending on one’s perspective.  The business process for instance 

view point sees it as a facilitation of purchase and sales of goods or services; the 

communication view point sees it as a delivery of data, goods or services, computer 

network payments through telephone lines and other communication modes; and 



 

 
3 

from the service perspective, it is providing quality services and products to satisfy 

customers, both business and consumers while reducing service cost.
6
  

 

Parties involved in the e-commerce include manufacturers, wholesalers, and retailers 

also sellers of internet commerce products like oracle, Microsoft, and Netscape; 

Financial institutions, including banks and insurance companies; standard setting 

organisations as well as industry associations.
7
 On the basis of sucharrangements the 

term e-commerce may be defined to mean the use of computer networks to facilitate 

transactions involving the production, distribution, and sale and delivery of goods 

and services in the marketplace.
8
Further Electronic commerce refers to the delivery 

of information, products, services or payments by telephone, computer or other 

automated media.  

 

It includes many kinds of business activities that are being conducted electronically 

much more just than the purchase of goods and services electronically. For instance; 

Electronic banking; Electronic monies; Electronic purchasing and inventory systems; 

Electronic payment systems; All commercial transactions conducted by the internet, 

telephone and fax; and all forms of trade in digitized goods and services. Electronic 

commerce has been extremely effective in strengthening businesses and stimulating 

growth in new areas.
9
 

                                                 
6
J.K. Shim et al The International Hand Book of Electronic Commerce, Glenlake Publishing 

Company, LTD, New Delhi, at pg 2 
7
Ibid pg.3 

8
See Charles E. McLure, Rethinking Straight about the Taxation of Electronic Commerce: Tax 

principles, compliance problems, and nexus. Hoover Institution, Stanford University. 
9
 See the  UNITED NATIONS PAPER on Ad Hoc Expert Group Meeting on Strategies for 

Improving Resource Mobilization in Developing Countries and Countries with Economies in 

Transition Montreal, 2 - 6 October 2000 at pp.12 
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The United Nations Commission on International Trade Law (UNCITRAL) has 

defined electronic commerce as commercial activities conducted through an 

exchange of information generated, stored, or communicated by electronic, optical, 

or analogous means.
10

More specifically, electronic commerce has become an 

umbrella term for telecommunications activities conducted over open computer 

networks, such as the Internet. Such activities may include electronic data 

interchange (EDI), on line retailing, and electronic financial services (such as home 

banking, electronic funds transfer (EFT), payment processing, and business process 

reengineering).
11

 Generally speaking e-commerce is reflected in two transaction 

systems, that is offline business and online business. 

 

1.2.1 Offline-Business 

In offline business transactions, also known as indirect electronic commerce, the 

Internet is only used to conclude the contract. The marketing, advertising and certain 

information is provided through the Internet. However, the delivery of the goods is 

not done through the Internet; it is done offline by using traditional ways such as the 

post or other delivery services or other forms of transportation. The crucial criterion 

for offline business is that the Internet is used as a communication tool.
12

 

 

The Internet is used instead of telephone, fax or letter. With regard to tax 

implications offline businesses are not considered to be a new form of business with 

                                                 
10

 See a paper byClayton W. Chan on Taxation of Global E-Commerce on the Internet: The 

Underlying Issues and Proposed Plans  at pp.3 
11

Ibid 
12

 SeeVAT Taxation of E-Commerce -under special consideration of the 6th EU VAT Directive- , a 

dissertation by Andreas Krensel in partial fulfillment of the requirements for the degree of 

Masters of Law at the University of Cape Town. 
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new tax implications. From a tax point of view the offline business is just a new 

form of ordering system.
13

 

 

1.2.2 Online-Business  

Online-business, sometimes referred to as direct electronic commerce, has an 

important feature that the Internet is used to fulfill the contractual obligation, for 

instance to deliver ordered software, music or videos. The Internet provides the 

infrastructure for fulfilling the contract and not just concludes it. The contractual 

obligation is delivered electronically. Not all services or goods can be delivered 

electronically. However, there are already several applications in place on the 

Internet. For instance downloading of e-books, magazines, newspapers, music, 

standard-software, individualized software and using online information services.
14

 

 

1.3 E-commerce and Changes in the Economy 

The nature of e-commerce suggests profound changes to normal economic structure 

in the society. For instance as a result of digitization the electronic market place 

requires no physical stores or market institutions. The electronic market places allow 

sellers to innovate the entire business process from manufacturing to customer 

service. Seller and buyers meet to trade products using digital processes. The 

arrangement of doing things in the economy has been fatally affected, goods and 

services to suit the circumstances has been introduced. Computer software which can 

be downloaded to the consumer, video, cable television, music albums, electronic 

books, newspapers and magazines, information databases, education and job 

                                                 
13

Ibid pg. 6 
14

Ibid pg. 7 
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training, home banking bulletin boards and chartrooms have now become famous 

products commonly transacted under electronic commerce. However, applicability 

of such new goods and services under electronic commerce arrangement can be 

experienced in different levels depending on the level of technological development 

in a particular national or state. In Tanzania for instance electronic books, home 

banking, and bulletin boards are still uncommon, but with the fast moving wind of 

technological changes it is just a matter of time all these will be knocking at the 

doors. 

 

1.4 Principles of Taxation and E-commerce  

The OECD countries at Ottawa meeting
15

 managed to set out principles to be applied 

among member countries in relation to issues such as domicile for personal and 

corporate taxation, electronic tax records and filing and e-commerce. Such principles 

which include neutrality; efficiency; certainty &simplicity, effective &fairness; as 

well as flexibility should not be differently applied under e-commerce circumstance 

as they operate under conversional commerce. 

 

1.4.1 Income Characterization 

Tax rules under domestic laws as well as treaties impose different tax treatment on 

different types of cross-border income. For example, business profits are generally 

sourced to the country where the income-producing business is based and taxed on a 

net basis. Royalty income, on the other hand, is generally sourced to the country 

where the intellectual property was used (e.g., the country where the consumer of the 

                                                 
15

 See http://www.oecd.org/dataoecd/46/3/1923256.pdf , OECD Taxation and electronic commerce. 

http://www.oecd.org/dataoecd/46/3/1923256.pdf
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intellectual property is resident) and may be subject to gross withholding taxes.
16

 

 

The digital world raises a number of problems with respect to income 

characterization issues. Cross-border transactions involving the transmission of 

digital goods or services often make it difficult to determine whether a transfer of a 

product has occurred, whether services have been performed, or whether an 

intangible product has been licensed. The problem is that transactions involving 

digital goods and services often blur the lines among different categories of 

income.
17

 

 

1.4.2 Server/Permanent Establishments 

Due to the advent of the Internet, cross-border commercial transactions can be 

enabled by computer servers (i.e., a computer that has been networked to the 

Internet) instead of traditional business intermediaries such as retail stores. For 

example, a consumer can now download digital music from a commercial web site 

whereas these consumers would normally have purchased this music in the form of a 

CD at a retail outlet prior to the rise of the Internet and digital goods. This 

development led to the view that the tax treaty definition of permanent 

establishment, which is typically defined as a “fixed place of business through which 

business is conducted”, should be extended to computer servers.
18

 

 

                                                 
16

 See  the paper byArthur J. Cockfield on the Rise of the OECD as Informal ‘world tax organization’ 

through the Shaping of National Responses to E-commerce Tax Challenges, Yale Journal of Law 

and Technology (forthcoming, 2006) pg. 8 
17

Ibid 
18

Ibid pg.9 
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1.4.3 Place of Effective Management  

In the context of taxing e-commerce earnings, a residence-based system raises a 

number of concerns. Under the ‘place-of incorporation’ test, a corporation is 

considered a resident in the country where it has been incorporated while 

corporations incorporated outside of the country are considered to be non-residents. 

Moreover, the place-of-incorporation test does not require a business to maintain an 

economic presence within the country, the simple act of filing articles of 

incorporation will suffice to fulfill the residency requirement. As such, residency can 

change by simply changing the country of incorporation. Following the rise in the 

number of ecommerce businesses or internet business in recent years, such business 

has chosen to incorporate their companies in tax haven jurisdictions.  The decision of 

incorporating an online company in a tax haven may be motivated by tax reasons, 

but may also be influenced by permissive laws with respect to commercial activities 

such as gambling or pornography.
19

 

 

Countries also employ a place of central management and control test to determine 

whether or not a company is a resident. This test generally involves looking to where 

a company’s head office is located or where the board of directors meets on regular 

basis. Traditionally, directors had to hold face-to-face meetings to make business 

decisions. Internet technologies that promote video conferencing and email 

exchanges may pose a challenge to the place of central management and control test. 

The need for a physical head office may be eliminated as senior managers and 

directors can attend meetings without leaving their desks. These managers and 

                                                 
19

Ibid pg.11 
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directors could maintain residences in different jurisdictions (including tax havens), 

making it harder for high tax countries to assert that corporations are residents of 

their jurisdictions.
20

 

 

1.4.4 Services and Permanent Establishments 

As part of its review of e-commerce tax reform issues, the OECD Business Profits 

TAG proposed in a draft discussion that rules governing the taxation of cross-border 

service income be altered within the OECD model tax treaty. Under the proposed 

changes, source countries would be able to tax income from services if a non-

resident firm or its representatives is present in the source country for a period of 

time. The proposal was aimed at replacing the permanent establishment requirement 

with a physical presence test that is similar to the one in the United Nations model 

tax treaty. The rationale for the proposal is, in part, that service providers are very 

mobile and can generate significant income in foreign countries without the need to 

set up a physical facility or use a fixed base of operations.
21

 

 

1.5Statement of the Problem 

The objective of this research is to examine the effect or rather influence of 

electronic transactions on the tax laws as a result of technological advancement, 

particularly the Income Tax Act and the Value Added Tax, as some of the laws 

administering domestic collected taxes in Tanzania. The research  seeks to explore 

whether there has been any measures undertaken to address the contemporary 

situation in the two  selected tax legislations, what so far has been done by the 

                                                 
20

Ibid pg.11 
21

Ibid pg. 13 
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Government and the concerned tax authority in that relation. Moreover the research 

will examine the effect of e-commerce on the two selected tax legislations in relation 

to the principles of taxation regarding neutrality; efficiency; certainty & simplicity, 

effective & fairness; as well as flexibility of taxation. 

 

1.6 The Underlying Assumption of the Study 

The research is based on the underlying assumption that, taxation principles that 

govern the governments in relation to conversional commerce are still useful to 

govern collection of taxes in Tanzania under the domestic tax laws of income tax 

and value added tax in the electronic commerce environment. 

 

1.7 Objective of the Study 

Basing on the research problem, the following are the objectives of this study:- 

a. To examine the background of the electronic commerce in Tanzania. 

b. To identify whether the taxation legal frame work in Tanzania addresses e- 

commerce, particularly on the income tax and Value Added Tax being domestic 

collected taxes. 

c. To analyze and critically examine the law relating to e-commerce in Tanzania 

and its practice by the Tanzania Revenue Authority. 

d. To assess the prevailing legal environment in Tanzania whether it satisfy the 

contemporary technological advancement in the country particularly on e-

commerce. 

e. To provide possible recommendations for the smooth taxation of e-commerce in 

Tanzania. 
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1.8 Significance of the Study 

The significance of this study articulates on the following:- 

1. The study seeks to cultivate and impart knowledge and awareness on the law 

governing taxation of e-commerce in Tanzania. 

2. The ultimate findings of the study is expected to be of great use and 

importance to tax officers, tax authorities, policy makers in the government 

especially on fiscal policy, taxpayers, tax consultants, lawyers, researchers as 

well as tax adjudicating machineries. The influx of e-commerce has profound 

influence to the daily activities conducted by the mentioned groups, as new 

commercial relations have been created other than the ones existed under 

conversional commerce,  hence the mentioned groups are the primary 

expected beneficiaries of the results of the study as they are actively involved 

in daily transaction leading to taxation of e-commerce. 

3. There exist highest demands to ensure that taxation legislations are regulated 

in conformity with the changes in the technology, where nothing can be done 

unless thorough research is conducted to identify loopholes and weakness in 

the current taxation laws, especially the Income Tax Act, and the Value 

Added Act which were drafted under conversional commerce environment. 

Hence this research becomes of most significance to address and arrest this 

situation. Under ecommerce environment the World has become a small 

village making the boundaries created under conversional commerce 

ineffective, as most of the transactions are currently done through the 

boundless internet facility. This pose challenges in the applicability of 

territorial tax legislations in the e- commerce transaction environment 



 

 
12 

between taxpayers located in different tax jurisdictions. 

4. It is expected that the outcome of this study will be of much use to the stake 

holders in the industry of taxation i.e. The Government through the revenue 

authority, taxpayers through their organized forum and tax consultants, as it 

will enable them see the importance of revisiting and proposing possible 

amendments or re-enactment of the tax legislations in line with the results of 

the study. 

 

1.9 Research Methodology  

As will be seen in the literature review there is a little writings on taxation of 

electronic commerce in Tanzania that can be cited in demonstrating the position in 

the country in this field. This fact has rendered the exercise of literature based 

research uneasy task hence the most used methodology was the internet research for 

purpose of accessing electronic document on the subject. However, most of the 

internet obtained literature has a reflection that much has been written from other 

foreign jurisdictions on taxation of ecommerce and a little has been explored that 

relate to the Tanzania circumstance.  

 

1.9.1 Detail of Research Sources 

The research methods used by the researcher included documentary research 

including various books, journals magazines by different authors, case laws reports 

and Internet search for various articles. On the field research the researcher used 

questioners and interview with officers of different ranks who are involved in 

collection of taxes from the Tanzania Revenue Authority. 
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1.9.2 Internet Based Research 

Much effort was directed by the author on internet search from various online 

websites and resources. Through this means much was gathered on the approach to 

taxation of electronic commerce by various jurisdictions and International 

organisations such as the UN, OECD and UNICINTRAL. A variety of literature was 

discovered particularly on how countries have tried to tackle the challenges posed by 

e-commerce taxation to conversional commerce, including its legal framework. 

About three writers at least have written something that has drawn attention to the 

Tanzania legal frame work as far as taxation of electronic commerce is concerned. 

 

1.9.3 Law Reports 

Various Law Reports were used in the course of establishing whether there are any 

decided cases on the area of e-commerce taxation. The Law Reports explored 

include the Tanzania Law Reports, Tax Law Reports of Tanzania and other law 

reports visited through internet search. However, in all Tanzania Law Reports no 

case law was found directly addressing the taxation of e-commerce taxation except 

the case of Trust Bank Tanzania LTD
22

 which addressed the issue of admissibility of 

electronic evidence.  

 

This of course can as well be applicable to e-commerce taxation in the event 

admissibility of electronic evidence is an issue. Another case related to taxation was 

the case which addressed issues of interconnection charges between 

                                                 
22

See  TLR, 2000 pg.  
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telecommunication companies and roaming service charges found in the Tanzania 

Tax Law Report
23

. 

 

1.9.4Legislations 

A number of Tax legislations and other statutes of general and specific applications 

were canvassed. These legislations include the Income tax Act
24

, the VAT Act
25

, the 

Evidence Act, RE: 2002, The Electronic and Postal Communications Act, 2010, 

Communications Act of 1993 and the Tanzania Communications Regulatory 

Authority (TCRA) Act of 2003; the Universal Communications Services Access 

Act, 2006, the Broadcasting Services Act, 2003. 

 

Some relevant regulations to the communications industries were as well visited. 

These include the Tanzania Communications(Licensing) Regulations,2005, the 

Tanzania Communications(Importation and Distribution) Regulations,2005, the 

Tanzania Communications(Radio Communications and Frequency Spectrum) 

Regulations,2005; the Tanzania Communications(Tariffs) Regulations,2005, the 

Tanzania Communications(Access and Facilities) Regulations,2005, the Tanzania 

Postal Regulations,2005, the Tanzania Communications (Interconnection) 

Regulations,2005, the Tanzania Communications (Consumer Protection) 

Regulations,2005, the Tanzania Communications (Quality of Services) 

Regulations,2005, the Tanzania communications(Broadband services) 

Regulations,2005, the Tanzania Communications (contents) Regulations,2005, and  

                                                 
23

See the case of Celtel Tanzania Limited v. Commissioner General, TTLR 2005, Vol.1 at pg. 86 
24
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the Tanzania Communications (Telecommunications Numbering the Electronic 

Address) Regulations,2005. 

 

1.10  Research Questions 

This research study was built on the following research questions:- 

1. Are you aware of any provision in the tax legislations that provide for 

electronic commerce taxation? 

2. Are you aware of any changes in tax legislations that seek to address the 

issue of e-commerce taxation in Tanzania? 

3. Have you ever tackled any e- commerce related issues in tax operation? 

4. Is the current legal environment regarding electronic commerce taxation in 

the country sufficient? 

5. Do you know any changes made in the Income tax and Value Added tax laws 

that addressed e-commerce taxation? 

6. Do you know any other measures taken by the Government and the tax 

authority to cope with the wind of technological changes, especially on 

taxation of e-commerce? 

7. Do you think  there is a need to revisit, re-write or re-interpreted the current 

Income Tax and Value Added tax laws to suit the current technological 

development and market situation? 

8. Have you ever received any training in taxation of ecommerce? 

9. What is your comment on taxation of ecommerce in Tanzania? 
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1.11 Interview Conducted with Tax Officers 

Interviews were conducted with various tax officers who are involved in the audit of 

tax cases and responsible for issuing assessment for any under paid taxes either as a 

result of deliberate evasion or avoidance. The researcher managed to interview a 

total of 8 people who in one way or another are engaged in tax matters. Out of the 

interviewed people four of them are tax officers involved in tax audits and in issuing 

tax assessments, two of whom are Legal counsels involved in litigation of cases 

emanating from revenue laws administered by the Tanzania Revenue Authority. The 

remaining two out of the eight people were advocates engaged in defending tax 

payers aggrieved by decisions of tax officers in the implementations of tax laws. 

 

In the course of an interview with tax officers engaged in tax audits and issuing 

assessments as well as Legal counsels involved in litigation of cases the following 

was revealed; the Question that was posed to each of the six tax officers engaged in 

tax audits and assessment as well as litigation legal counsels was whether they were 

aware of any provision in the tax legislations that provide for electronic commerce 

taxation. 

 

Each of them answered to this question that, they are not aware of any specific 

provision; however they indicated that what they know is that, the general provisions 

under the Income Tax Act 2004 apply as well to taxation circumstances of e-

commerce. Another Question imposed to the officers was whether they were aware 

of any changes in tax legislations that seek to address the issue of e-commerce 
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taxation in Tanzania. Four of the six tax officers answered no to this question. Two 

officers who are also legal counsels engaged in pursuing cases emanating from tax 

laws in tax adjudicating machineries, both of them principally answered that there is 

a recent effort made under the Income Tax Act, 2004 intended to address e-taxation. 

They identified that provision as s.69 (h) of the Act which states that:- 

“s.69.The following payments have a source in the United Republic:-

(h)payments received by a person who conducts a business of 

transmitting messages by cable, radio, optical fibre or satellite or 

electronic communication in respect of the transmission of messages by 

apparatus established in the United, whether or not such messages 

originate in the United Republic.  

 

According to the interviewed officer, the sought amendment if will sail through is 

intended to provide a solution to the words “apparatus established in the United 

Republic” as such words deny the government the ability to tax this area, especially 

where transmission of messages is through apparatus established ease where such as 

through satellite established in space or in any other jurisdiction. This is purely 

common under the current situation where ecommerce transactions need no 

established apparatus in Tanzania, as they are carried out through the internet which 

is borderless and not easy to establish where the apparatus are established, hence 

such e-commerce transactions can always escape from taxation in Tanzania. He 

further pointed out that efforts to amend this provision have been made, where 

currently a proposal for amendment has been forwarded to the Ministry for Finance 

for onward presentation to the parliament for the final decision. 
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In addition to the above provision the two legal counsels also pointed out that 

recently the government through TRA managed to introduce provisions in the 

Income Tax Act and the VAT Act as well as regulations that seeks to introduce and 

regulate e-filing of returns something which did not exist before. This has been 

prompted by the increased usage of computer and the internet that facilitate 

communication, hence signifying as one of the impact on e-commerce taxation.  The 

law on Electronic Fiscal Devise(EFD) was also one of the mentioned piece of 

legislation that  recognize the link between  every sale made by the taxpayers and 

TRA computers reflecting all such transactions made by the taxpayer for purposes of 

ascertaining correct tax payable by the taxpayer at the end of the accounting period. 

 

Another question imposed on the tax officers and Legal counsels was on whether 

they had ever tackled any e- commerce related issues in their tax operations and 

litigated cases. All of the six interviewed tax officers answered no to this question, 

adding that they had not experienced any e-commerce case. However, the two legal 

counsels among the six tax officers added that even where any difficult could have 

been encountered they would have applied similar principles of taxation applicable 

under conversional commerce in the existing tax legislations. 

 

Another question put to each of the six tax officers and legal counsels was whether 

the current legal environment regarding electronic commerce taxation in the country 

is sufficient. One tax officer out of the six interviewed indicated that he is not 

conversant as to whether the current legal framework regarding e-commerce taxation 

is sufficient. The remaining five other officers indicated that the legal frame work 

regarding electronic commerce taxation suffice as it is regulated by the existing 
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domestic tax laws. They further indicated that in case of any difficulties experienced 

in implementing the domestic laws in relation to e-commerce taxation they have 

always been proposing for possible amendments to the laws to accommodate the 

desired circumstance under e-commerce environment, a good example is the above 

stated proposal for amending s 69(h) of the Income tax Act in an effort to eliminate 

the difficult imposed by the words ‘by apparatus established in the United Republic 

of Tanzania’. 

 

Another question put to the officers was whether they know any changes made in the 

Income tax and Value Added tax laws that addressed e-commerce taxation. They all 

answered no, adding that except for the recent proposed amendment on s.69 (h) of 

the Income Tax Act, 2004.  The six officers were further asked whether they knew 

any other measures taken by the Government and the tax authority to cope with the 

wind of technological changes, especially on taxation of e-commerce. Some of them 

said they knew nothing but some said that they knew that the government through 

the Law reform commission was doing something on ensuring that the changes in 

technology generally are regulated by specific legislations.  

 

Such efforts by the government include the enactment of the Electronic and Postal 

communication Act in the year 2010. However, no specific effort had been shown on 

the aspect of e-commerce taxation apart from the various proposals for amendment 

of the laws that is made by the Tanzania Revenue Authority in the course of 

discharging its duties and implementation of the tax laws. The six officers were 

asked similar questions as to whether in their opinion there was  a need to revisit, re-

write or re-interpreted the current Income Tax and Value Added tax laws to suit the 
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current technological development and market situation. They all answered generally 

yes, they provided their differed views but all aimed towards the fact that the 

changes in technology has substantially affected relations in the society hence 

corresponding changes to the laws that regulate relations in the society including tax 

laws need to be revisited to arrest the situation. In the circumstance they were of the 

views that consented efforts need to be made by the government to ensure that there 

is no leakage of revenue through the loophole in our laws created by challenging 

changes in technology through which some taxpayers might take or are currently 

taking advantage of. 

 

Another question asked was whether all such officers ever received any training 

regarding taxation of ecommerce, the answer given by all of them was no. However, 

some of them indicated that they have attended seminars organised by different 

organisations other than on tax matters which were providing general knowledge on 

how e-commerce operates but was not specifically geared at addressing aspects of e-

commerce taxation. 

 

The question regarding their comments on taxation of ecommerce in Tanzania asked 

to all officers was generally responded to the effect that they were sensing a danger 

in future, as they currently know almost nothing about e-commerce taxation given 

the fact that electronic transactions now are becoming predominant in the World 

economy, hence  there is a greater threat to the economies of developing countries, 

Tanzania being one of them, as there is a likely hood of the conventional principles 

of taxation becoming inapplicable under the complexity brought about by 
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ecommerce transactions. In that regard there is a lot to be research and provide 

possible solution, especially with respect to the tax legislations so as to be capable of 

bringing into taxation all e-commerce transactions and prevent tax avoidance and 

evasion. 

 

An interview with two advocates of the High court who are engage in the litigation 

of tax cases revelled the following:- 

 

Similar Question that was posed to each of the six tax officers engaged in tax audits 

and assessment and litigation legal counsels was also put on the two Advocates of 

the High court who demanded anonymity to their names. The first question was 

whether they were aware of any provision in the tax legislations that provide for 

electronic commerce taxation. Both of the Advocates said no to the question adding 

that in their practice in tax matters they have never seen any provision in the tax laws 

of Tanzania that address specifically on e-commerce taxation. Most of the provisions 

can however be generally applied to cover as well e-commerce taxation.   

 

The answer to the question on whether the two advocates were aware of any changes 

in tax legislations that seek to address the issue of e-commerce taxation in Tanzania  

was no and no further comments was given to the effect. 

 

The question as to whether they had ever tackled any e- commerce related issues in 

tax operation or tax disputes  handled for their clients against the Tax Authority the 

answer was also no. Whether the current legal environment regarding electronic 

commerce taxation in the country is sufficient, the answer was that it is not 
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sufficient. They added that their answer is substantiated by the fact that they had 

never come across a single provision in the Tanzania Tax laws that specifically tries 

to address the issue of e-commerce, leave apart the fact that in their more than fifteen 

years of tax litigation practice in the country they had never come across any tax 

dispute concerning e-commerce in their litigation life.  

 

Do you know any changes made in the Income tax and Value Added tax laws that 

addressed e-commerce taxation?. The answer to this question by both Advocates was 

no. 

 

Do you know any other measures taken by the Government and the tax authority to 

cope with the wind of technological changes, especially on taxation of e-commerce?. 

To this question one of the advocates said no and the other said yes. The one said yes 

added that he knew of the efforts made by the Government through the Ministry of 

communications in corroboration with the Tanzania Communication Regulatory 

Authority, Tanzania Commission for Science and Technology and other stake 

holders in their efforts to enact laws regulating communication related legislations 

electronic communication Act being one of the target . However, despite of such 

efforts the frame work for enactment of such act is yet to be accomplished, hopefully 

will be accomplished in the near future. 

 

Do you think there is a need to revisit, re-write or re-interpreted the current Income 

Tax and Value Added tax laws to suit the current technological development and 

market situation?. Both of the two advocates interviewed responded positively to the 

question, each advancing his own observation towards the question, but basically 
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they were focusing on the same argument that the wind of technological changes has 

swept the world at large, Tanzania is not an exception though much effect of such 

changes has not been seen in the country, precaution has to be taken to pave a way 

for the influx of technology. Hence, immediate efforts to revisit re-write or re-

interpreted the current Income Tax and Value Added tax laws to suit the current and 

future technological development and market situation is desirable. 

 

Whether the two advocates ever received any training in taxation of ecommerce was 

another question put to them and both of them said that, they generally received 

trainings regarding e-commerce done as part of their continuing legal education 

(CLE) trainings through the Tanganyika Law Society (TLS). But such trainings 

could not specifically address issues of taxation of e-commerce but rather focused on 

electronic evidence and signature as some of the components that constitutes e-

commerce transactions. 

 

Regarding their comments on taxation of ecommerce in Tanzania, generally both 

advocates posed that much research is needed as taxation of e-commerce in Tanzania 

is almost not known, neither the tax officers nor tax consultants/ practitioners have 

sufficient knowledge on e-commerce taxation. The concept is so far-fetched in the 

tax legislations, if at all it is there. Therefore for the taxation of e-commerce in 

Tanzania to be developed efforts need to be devoted to clear the way for a conducive 

environment for e-commerce taxation and e-commerce generally to operate. All 

stake holders in the area of e-commerce taxation, such as tax officers, tax 

consultants, tax practitioners, ligation lawyers, policy makers, legislators, 
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researchers, tax adjudicating bodies as well as taxpayers need to be involved in 

preparing the favourable legal environment that can tackle the technicalities that e-

commerce taxation is likely to import into the country. 
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CHAPTER TWO 

2.0 LITERATURE REVIEW 

There is no much written on the area of taxation of electronic commerce in Tanzania 

as compared to other jurisdictions. This entails that e-commerce taxation is quite a 

new area in the country and demands much work to be done to enrich this field in 

terms of legislations and literature, as a result of the unavoidable influence of 

globalisation brought about by fast moving wind of technological changes.  

However, there are few writers who have endeavoured to address ICT situation 

generally in the country, in so doing they have touched the element of e-commerce 

taxation in the course of their discussion.  

 

Adam A. Mambi in his book entitled ICT Law Book, a source book for information 

and communication,
26

he writes that e-commerce has been seen as the potential and 

one of the greatest economic developments of the 21
st
 century, whereby the revenue 

authorities have the role to realise this potential. He further points out that the impact 

of digital technology on e-commerce has posed a greater challenge on taxation 

systems at global level. Most countries like Tanzania apply some principles of 

taxation where under the current offline laws situation the traditional and general 

principles of source, residence and jurisdiction for purposes of income tax might be 

affected by the global nature of e-commerce. The no boundary nature of the internet 

entails that business or income can be accrued electronically anywhere in the world. 

 

The author further states that the challenges behind  taxation systems is that it is 

always difficult to tax information products between one country and another and it 
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is extremely difficult to use existing  offline laws in Tanzania and other countries to 

the cyberspace analogues of physical world business.  He emphasize that unlike 

indirect taxation such as PAYE, more difficult issues will arise in respect of indirect 

taxation imposed upon businesses and individuals who generate income in respect of 

operations undertaken  in two or more countries. Here the author finds two issues 

that arise, the first being the division between taxes based on source of income and 

upon the residence of the taxpayer, and the second concerns the issue where a 

business may be considered to be established.
27

 

 

The author further writes on legal analysis of cyber taxation in Tanzania and points 

out that under e-transaction it might be difficult to apply the principle of permanent 

establishment for purposes of taxing income.
28

 He mentions that under digital 

technology, digitised goods can be ordered, paid and delivered electronically the fact 

that poses a challenge on taxation systems. He recommends that there is a need to 

reform the laws governing income tax in Tanzania to reflect e-taxation and 

accommodating digital technology and electronic taxation. He argues that the cross 

border nature of internet  transactions pose a challenge, the multiplicity of 

overlapping applicable laws and jurisdictions can lead to situations where an activity 

is subject  to multiple and contradictory regulation or to no regulation at all. 

 

The author gives out some findings on difficult legal questions to answer given, the 

nature of the current laws that are tuned to the impact of e-commerce which has 

resulted from the rapid development of computer technology. Assuming that two 

                                                 
27

Ibid 
28

Ibid 



 

 
27 

parties are transacting electronically the questions that are expected to arise include; 

where is a business regarded to be established for fiscal purposes? Where do 

cyberspace transactions take place,? Where Income is earned in one country by an 

individual resident or undertaking established in another country where is tax paid?, 

How can we avoid double taxation and prevent fiscal tax evasion?, How can we 

reform our tax laws to cope with e-development? How can we assist tax collectors 

where the transaction is done electronically?, Where and when can taxes be 

collected?, Assuming that the goods or services are ordered, paid delivered online 

within the country or even  between two countries, is tax to be collected?.
29

 

 

The author concludes that most governing business transactions provides that, the 

contract must be in writing and duly signed or authenticated before  a witness, 

requirement which are no longer applicable in cyberspace world hence affecting 

these offline laws which have to be changed and reformed to accommodate e-

commerce principles.
30

 Another writer, John Ubena
31

 in his article entitled why 

Tanzania needs electronic communication legislation? law keeping up with 

technology, he states the fact that Information Communication Technology (ICT) or 

in other  name  electronic communication as an industry, in a strict sense is 

unregulated in Tanzania, the fact that makes the country run at risk of being a cyber-

criminals’ haven. He went on identifying some legislative efforts that took shape in 

the year 2000 following a decision in the case of Trust Bank Ltd v. Le-Marsh 

Enterprises Ltd and others
32

 which opened doors for the admissibility of electronic 
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evidence, as a result of which an amendment
33

 was effected to the Tanzania 

Evidence Act 1967 to accommodate the admissibility of such evidence, hence as of 

now electronic evidence is admissible in the Tanzanian courts of law. However, the 

author remarks that with such effort reached in amending the Tanzania Evidence 

Act, more legislation need be devised in this area to regulate among other things 

electronic commerce, electronic signature and electronic communication generally. 

 

The author points out that the traces back to the 1960s and 1970s there were pieces 

of legislations that sought to regulate ICT in the country.
34

These were later amended, 

repealed and replaced with new legislation such as the Tanzania Posts and 

Telecommunication Act of 1993; the Broadcasting Services Act of 1993 and the 

Tanzania Communications Act of 1993. Further efforts were made to enact the 

Tanzania Communications Regulatory Authority Act (TCRA)
35

 for the purpose 

among others, to establish a communication regulatory body.  

 

The author went on arguing that neither the Communications Act 1993 nor the 

TCRA Act of 2003 addresses issues of cyber-crimes or IT crimes generally, hence 

matters of convergence of technologies or even development of ICT have not been 

mentioned in the said legislations, the fact that lead him to conclude that with lapse 

of time these pieces of legislation will be redundant. 

                                                 
33
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The author comments on the availability of scattered pieces of legislations found in 

the country and question the fact as to whether such scattered pieces of legislation so 

far enacted sufficiently address the changes and convergence of ICT and whether 

they are really adequately regulating electronic communications.
36

  He went on 

saying that the impact of these changes and the convergence of ICT is that of 

legislation becoming obsolete, while in other instances, there are lacunae found in 

the law.  

 

This brings in problems not only in legal interpretation of ICT legislation but also in 

the administration and enforcement of the law since there is a multiplicity of several 

pieces of legislation that are scattered in different statute books which are difficult to 

be comprehended by lay persons.
37

 The author proposes that the solution to the 

problems experienced in Tanzania is to enact a comprehensive electronic 

communications legislation to cover all the technologies. Such legislation must be 

drafted to take cognizance of the pace of technology and the convergence of 

technologies.  

 

To allow technological neutrality, the legislation should thus have open ended 

phrases to cover many technologies than having restricted itself to a particular 

technology like TV or radio broadcasting or telecommunication, instead of enacting 

an electronic communication law, etc. The legislation designated as electronic 

communications Act will serve all the purpose and do away with the piece meal 

approach of enacting a new law for every new technology or change of technology 
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or convergence of technology.
38

 

 

In his conclusion the author expresses that if one considers the pace of development 

of ICT and the convergence of various ICT technologies, he or she would obviously 

have no doubt that, Tanzania needs electronic communications legislation. The basic 

factors for such conclusion are in three limbs; one being the pace of ICT 

development and the convergence of ICT technologies and second, the need for a 

technological neutral legislation; and likewise, the need for sustainability of the law. 

He further identifies other problems not mentioned in his article to include areas 

such as the failure to tax e-commerce, the fact that create loophole for any 

Tanzanians and foreigners to take advantage and conduct e-commerce which is 

afforded by the lack of electronic communications legislation that could have 

defined what e-commerce is and ascertain possibly what is to be taxed under the 

same legislation.  

 

Furthermore another problem is how the privacy of Tanzanians is to be guaranteed 

when they go to the cyberspace; this ought to have been stated in the electronic 

communications legislation. All these matters deserve a separate piece of writing to 

be expounded in explicating perspectives.
39

 Dr. Sandler C. Hadler in the paper 

entitled Improving Tax Administration in Sub-Saharan Africa: The Potential of 

Revenue Agencies and Electronic Service Delivery
40

 states that, while electronic 
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commerce can help increase the effectiveness of tax administrations, it also raises 

major new issues and challenges on established tax systems and laws. The potential 

with electronic commerce for avoidance and evasion is major and necessitates that 

countries review their tax policies and administration to ensure that tax laws are 

applied appropriately.
41

For instance, it is difficult to determine where a commercial 

activity occurs; since there is no paper trail, problems arise similar to that raised by 

an underground economy. She poses the same argument, in similar way posed by 

Adam Mambi
42

 by emphasizing that it becomes difficult to determine which 

jurisdiction has the authority to tax incomes and transactions in the case of electronic 

commerce.
43

 

 

The writer points out that, since 1995, most developed countries have established 

Advisory Committees on Electronic Commerce under the Minister of Finance to 

determine the implications of electronic commerce on tax administration. Consistent 

with the OECD approaches and recognizing that the private sector should lead the 

way.
44

The Committees’ recommendations have tended to focus on:- 

1. Developing a strategy for electronic commerce 

2. Developing and adopting guiding principles for electronic commerce 

3. Facilitating universal access 

4. Building trust in the electronic marketplace 

5. Defining a legal framework for electronic commerce 
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6. Playing an active role in international forum on electronic commerce, in 

particular, to promote consistency in national policies around the world.
45

  

 

With respect to the tax and regulatory environment, the committees recommend that: 

1. Governments should create a favorable policy and legal environment for 

electronic commerce and ensure that the network and physical infrastructure 

for electronic commerce figure prominently in their policies and programs. 

2.  Governments should ensure a tax neutral position with regard to electronic 

commerce transactions so as to avoid new or additional taxes driving business 

elsewhere. Any new taxes should be based on detailed impact studies, 

3.  All levels of Government and key private sector players should work 

cooperatively towards building trust in the electronic market place, and in 

particular, work together to establish clear policies in a number of technical 

areas (for instance, digital signatures, encryption, privacy and protection of 

consumer rights).
46

 

 

Clayton W. Chan
47

discusses the principle of tax neutrality that requires any equitable 

tax system to treat economically similar income equally. He went on saying that for 

electronic commerce to flourish, the principle of tax neutrality, as applied to e-

commerce, would require that income earned through electronic means be taxed 

similarly to income earned through more conventional channels of commerce.
48

 To 

do otherwise would be to place e-commerce at a competitive disadvantage relative to 
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other modes of commerce, defeating one of the purposes of an equitable tax system. 

The practical application of tax neutrality, then, would be a position that no new 

taxes should be placed on e-commerce transactions.
49

 

 

He further point out that  the concept of permanent establishment  as found defined 

under article 5 of the OECD Model Tax Convention
50

 is a key tax concept because, 

under most tax treaties, a business must be determined to have a permanent 

establishment presence in that country before the country can attempt to tax the 

profits of the business. The author further retaliates that the income flows occurring 

over the Internet are a new and potent source of potential government tax revenue. 

However, if the potential tax revenue from this new form of income is not captured, 

the overall tax base will be eroded by a double whammy the total loss of tax revenue 

not collected, plus the loss of tax revenue from the income of workers displaced by 

new information technologies.
51

  

 

The author adds on that, form of tax base erosion may occur due to the ephemeral 

nature of global e-commerce transactions as they are exceedingly difficult to verify, 

since they leave no physical record and may be conducted with electronic 

cash.
52

Deriving from the OECD perspective the author states that electronic cash is 

floating around the Internet, the lack of a paper trail would prevent tax authorities 

from conducting accurate audits. He points out that this problem would be especially 
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acute for countries which rely on consumption taxes for tax revenue, such as the 

VAT. Since consumption taxes are a tax on sales, any lost taxes on undetected 

consumption of products conducted over the Internet would mean a proportional loss 

to the country’s’ tax base.
53

 

 

Paulo Bastos Tigre and David O’cnnor
54

  write and state that most developing 

countries have not yet faced major concerns about how the growth of e-commerce 

might affect tax revenue collection, but eventually they will need to confront this 

issue. They add more that while the biggest question surrounds the treatment of 

goods and services that can be delivered digitally via the Internet, there may also be 

tax implications of online payment for traditional goods and services.
55

 

 

These authors identify three broad sets of taxation issues raised by e-commerce 

which are:
56

 

1. Consumption Tax Issues: defining the place of consumption (for cross-border 

transactions) and the collection mechanisms best suited to ensuring effective 

collection. 

2. International direct Tax Issues: monitoring application of the current rules for 

taxing business profits; characterizing payments from different e-commerce 

transactions for taxation purposes; clarifying the concept of permanent 

establishment. 
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3. Tax Administration Issues: examination of the opportunities internet 

technology provides for improving taxpayer services as well as assisting and 

promoting compliance. 

 

The authors went on saying that there remains the question of the tax treatment of 

income from the sale of a digital product. If it is treated as a goods sale, then the tax 

implications are likely to be different than if it is considered a transfer of copyright. 

In the latter case, a royalty income tax would be appropriate. A further complication 

arises when different international jurisdictions assign different tax treatment to the 

same revenue flow from the purchase of a digital product, giving rise to the 

possibility of double taxation. 

 

They adds on that another tax jurisdiction issue is the definition of “place of 

permanent establishment” for e-commerce enterprises, which in turn has income tax 

implications. Normally, the business will have a website hosted by an Internet 

service provider on one of its servers. Does the location of that server then constitute 

the place of business, or permanent establishment, of the website owner, even if that 

owner maintains no physical presence in the jurisdiction. They maintain that within 

the OECD, a near consensus (with dissenting opinions expressed by Portugal and 

Spain) has been reached to the effect that a web hosting arrangement typically does 

not result in a permanent establishment for the enterprise that carries on business 

through that website and that an ISP will not, except in very unusual circumstances, 

constitute a dependent agent of another enterprise so as to constitute a permanent 

establishment of that enterprise.  
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This matters to whether local tax authorities in the jurisdiction where the server 

resides can levy taxes on income generated by the websites hosted on that server. 

They mentions that in 1992, the US Supreme Court ruled that mail-order firms are 

not required to collect sales tax from customers located in states where they do not 

maintain a physical presence. This ruling has been interpreted as applying to e-

commerce as well.
57

 

 

Mr. Julius K. Magile writing on the Challenges to Income Taxation on e-Commerce 

and e-Business
58

he puts it that the determination of whether the site constitutes a 

“fixed place of business” has to consider in view of various possible scenarios.  He 

gives an example of a server that could be located in building situated in a country 

where the company has no physical presence. It could be located on a portable 

computer used in different locations or countries. He points out that the technology 

today is such that it is possible to mirror the web sites and server from the Service 

Provider, lease both the web site and the Server from the ISP or lease the web site 

and server and share various functions with the ISP.  He adds on that other questions 

to consider are whether the activities carried out satisfy the law. Digitized 

information poses the problem of definition of services income as distinguished from 

sales of goods income or royalties.
59
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Andrew Murray
60

writing on Electronic Payments and taxation he says  that  there is 

a risk of an extensive amount of taxation revenue being lost following a high degree 

of cross border transactions with a number of virtual goods such as MP3 Music files, 

on demand movies and games, and online business services such as continuing 

professional education and market research being deliverable at a touch of button 

and in a form  distinguishable from non- commercial services such as home movies 

or personal web pages. He further says that in many ways the easiest taxation 

problem to solve is the gathering of tax on goods sold online and delivered 

overseas.
61

  

 

He went on saying that individuals buy goods online from a variety of sources 

ranging from legitimate ecommerce sites such as Amazon, tunes, and eBay or even 

downright illegal offshore sites offering tobacco, alcohol, or jewelry tax free.  The 

author analyses techniques for obtaining the correct taxation revenue on the above 

mentioned goods, he says that there are international agreements that regulates cross 

border transactions, although the exact provisions of the agreements vary, the 

general provision is that a consumer who buys goods overseas is not liable for local 

sales tax but will potentially be liable for local sales taxes, as well as import duties 

upon their importation.
62
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Ian Tunstall
63

 writing on the implication of e-commerce, he says that the fact that 

trading occurs through technological means should not make a difference to the way 

in which profits and other income are taxed and expenses allowed for deductions. 

However the market place for e-commerce transactions is not a physical place or 

permanent establishment which would allow the tax laws to identify the residency of 

the Taxpayer. 
64

 He adds on that the fact that e-commerce may have a presence 

anywhere in the World can present problems when interpreting the tax laws to 

determine assessable income and expenses that can be deductions for purposes. 

 

J.K. Shim and others
65

 expressing their view on taxation of e-commerce state that, 

the area of taxation of e-commerce is characterised by ambiguity, confusion and 

presence of unset rules. When taxation of ecommerce varies by state, ascertaining 

what is taxable and who is responsible for paying those taxes become complex. 

Confusing and overlapping tax laws may cause double taxation as well as multiple 

reporting and compliance problem. 

 

Marcus Stelloh and Lilla Stack
66

they write that, following the increase in conducting 

business using the Internet, electronic commerce is becoming one of the largest 

industries in the world hence demand for appropriate tax legislation that clearly 

establishes the tax principles to be applied in taxing electronic commerce 

transactions. Electronic commerce, referred to as “e-commerce” takes place in a 
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global environment, while each country imposes taxes based on national legislation. 

67
 They argues that  most countries enter into a network of Double Tax 

Agreements(DTA) with their main trading partners which aim at preventing or 

mitigating the effect of taxing transactions in both of the signatory countries and 

providing mutual assistance in administering the collection of taxes. However many 

of the agreements are based on the OECD Model Tax Treaty, which does not 

specifically address the problem of e-commerce.
68

 

 

These writers try to explain by giving an example which illustrates how difficultit 

can be to apply the concepts of permanent establishment, residence or source in 

order to tax the transaction. They point out that the main problems arise with 

companies that trade online and sell goods in another country, if the place where 

their permanent establishment is situated differs from their online establishment. For 

example, a company may be incorporated in South Africa (a South African resident 

by definition) and decides to establish its online business through a server in 

America. If a product is sold to a customer in Germany who bought the product via 

the new website, which country or countries may tax the South African company’s 

business profit on the sale to the German customer? Is it America where the website 

is hosted, or Germany because that is where the purchase was made, or South Africa 

because that is where the product was produced and therefore where its permanent 

establishment is situated.
69
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The authors went on saying and proposing that, because e-commerce transactions 

cross international borders they are very likely to conflict with the legislation and 

regulations of different countries and therefore a new tax system for e-commerce 

needs to be adopted. They went on stating that the main aim of the system must be to 

be fair and tax neutral so as to ensure that no hidden costs will occur in an electronic 

transaction. Companies may not be willing to enter into e-commerce transactions if 

the risk of paying more taxes is greater than bargained for. Specifically, two 

problems arise with the taxing of e-commerce. It is very complex and in most 

situations it is not clear what tax jurisdictions are involved in transactions. The 

authors provide the scenario of South African legislation and regulations which do 

not provide specifically for business transactions in the technological age, which 

means that jurisprudential interpretation is non-existent or underdeveloped. They put 

on another complicating issue, that of different countries applying different tax 

systems. From such findings they see the importance of a new system needed which 

taxes electronic transactions fairly, quickly and inexpensively in order to maintain 

the advantages of e-commerce.  

 

Arthur J. Cockfield
70

 writing onthe Rise of the OECD as Informal ‘world tax 

organization’he states that Tax observers scrutinized whether traditional tax laws and 

principles would need to be reformed to take into account the new commercial 

environment under e-commerce. He surveys steps taken by governments to address 

e-commerce challenges and shows that, as of December 2005, many governments 
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had not yet passed any significant laws or administrative guidance with respect to 

the taxation of international e-commerce. He states that the lack of action at the 

national level was influenced by the lead role undertaken by the Organization for 

Economic Cooperation and Development (OECD) in establishing the guiding 

principles and tax rules to govern the tax treatment of international e-commerce 

transactions.
71

 He further discusses the e-commerce reform efforts undertaken by the 

OECD that resulted in changes or proposed changes to the OECD model tax treaty, 

including steps to amend provisions concerning: (a) the characterization of income; 

(b) permanent establishments; (c) corporate residence; (d) ‘group’ permanent 

establishments; and (e)cross-border service income.
72

  He further discusses lessons 

provided by the OECD’s e-commerce tax reform process and outcome.  

 

First,  he identify that this process provided an unprecedented level of tax 

cooperation among OECD members states, non-member countries and industry 

representatives: the enhanced cooperation likely encouraged ‘buy in’ and broad 

acceptance of principles and rules, encouraging tax certainty and reducing the 

likelihood that e-commerce transactions will lead to disputes among national tax 

authorities or international double taxation. Second, he explain that the OECD’s 

success with e-commerce tax reform shows that calls for a formal (upper case) 

World Tax Organizations, which could impose binding tax rules on participating 

nations, may be misplaced. In particular, the OECD ecommerce reform process 

overcame hurdles presented by theoretical uncertainty surrounding appropriate 
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principles to guide international tax policy as well as the desire by governments to 

maintain as much tax sovereignty as possible.
73

 

 

The author also dwells on the efforts adopted by the OECD to arrest the e-commerce 

challenges. He states that in October 1998, an OECD ministerial meeting on global 

e-commerce was held in Ottawa, Canada, where the members reached agreement on 

two important documents relating to the taxation of international e-commerce. First, 

the Committee on Fiscal Affairs endorsed a set of principles that would guide the 

OECD in its reform efforts with respect to the taxation of international e-commerce. 

Importantly, the so called Ottawa Taxation Framework noted that traditional 

international tax principles should be applied to the new commercial environment 

promoted by the Internet and the increased sale of digital goods and services.
74

  

 

Moreover, the approach does not preclude new administrative or legislative 

measures, or changes to existing measures, relating to electronic commerce, 

provided that those measures are intended to assist with the application of the 

existing taxation principles. Any adaptation of existing international taxation 

principles should restructured to maintain the fiscal sovereignty of countries, to 

achieve a fair sharing of the tax base and to avoid double taxation and unintentional 

non taxation.
75
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Other guiding principles included the need for maintaining neutral tax treatment 

between-commerce and traditional commerce, low compliance costs for taxpayers 

and low administrative costs for tax authorities, clear and simple tax rules to promote 

business certainty, reducing the risk of tax evasion and tax avoidance, and flexibility 

to keep pace with technological and commercial developments.
76

 

 

Second, the OECD members and industry representatives signed onto a lesser known 

document that similarly advocated the use of traditional international tax principles 

in the formulation of any new rules for the taxation of e-commerce. These two 

documents were an important step toward developing consensus on international tax 

principles and could prove to be useful beyond e-commerce purposes as the 

principles could be reformulated for guidance with respect to future international tax 

challenges.
77

 

 

 

 

 

 

 

 

 

 

 

                                                 
76

See  paper by Arthur J. Cockfield, supra, at pg 6 
77

Ibid 



 

 
44 

 

 

 

 

 

 

CHAPTER THREE 

3.0 E-COMMERCE AND THE COLLECTION OF INCOME TAX 

 

3.1 Background to Income Tax in Tanzania 

Tanzania was declared a trust territory of the League of Nations after the defeat of 

the German in the First World War in 1919 and subsequently handed over to British 

as trustees on behalf of the League of Nations. Following that event the  British  

became the  first colonizers to establish institutions that shaped Tanzania’s legal and 

tax structure, where in 1940 income taxation was first introduced.
78

The East Africa 

High Commission created by the British in 1948 which administered in Kenya 

Uganda and Tanzania, in 1952   synchronized all the tax legislation in the territories 

and passed the East African Income Tax (Management) Act
79

,   which remained in 

force until 1958 when the East African Income Tax Management Act, 1958 was 

enacted. The later Act levied on resident of East Africa on their income sourced 

within East Africa
80

.  After Tanzania gained its independence in 1961 from the 

British, the first Income tax Act was enacted in 1973
81

. 
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The current income tax law 
82

in Tanzania was enacted in the year 2004, and it 

repealed the former Income tax Act
83

. The major aim behind re-enactment of the 

Income tax law was to accommodate changes brought in by modern taxation 

requirement as compared to the trend in other jurisdictions which has direct and 

indirect influences to the domestic taxation and the country economy generally. 

Issues which were not addressed or canvassed in the former legislation were 

addressed under the new Act. The Act has an effect of expanding the tax base by 

capturing revenue items which under the former law escaped taxation due to narrow 

scope of taxable payments in that Act, such as types of payments made in –kind, 

payments of a person’s agreement to any condition of employment, business or 

investment carried on or amounts delivered as condition for ascertaining a restriction 

on the capacity to conduct business or investment
84

.   

 

The Act introduced some anti-avoidance rules such as transfer pricing adjustments 

for transactions between associate persons to comply with the arm’s length 

principle
85

. It further counters the adverse effects of globalized economy on direct 

tax by providing clear rules on quantification, characterization and allocation of 

income from intra-group and cross border transactions, it provides rules 

distinguishing between domestic and foreign sourced income payment and expenses, 

and as well it clarifies the concept of residence with respect to a resident of the 
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United Republic as applicable to individuals and entities and scope of liability to 

Tanzania income tax
86

.     

 

Quite unfortunate the Act being a latest enacted piece of legislation in tax matters 

does not specifically address the issues of e-commerce in the global economy. This 

is a challenge that requires special attention as will be discussed in our current study.  

3.2 The Law Governing Income Tax  

As pointed out under 2.1 above, the law governing income taxation in Tanzania is 

the Income Tax Act CAP 332.The Act makes provisions for the charge, assessment 

and collection of Income Tax, for the ascertainment of the income to be charged and 

for matters incidental thereto.
87

Mainly the provisions of the Act are based on 

conventional commerce as opposed to electronic commerce as pointed out above. 

This act since its enactment in 2004 has been in operation for almost nine years now, 

and in all those years it has undergone several amendments that make the Act take 

care changing environment to suit its enactment purposes. The Act imposes tax on 

income of a person chargeable in a year of income from employment, business and 

investment less allowable deductions under the Act for the year of income.
88

 

 

Under the Act a resident person is chargeable to income from any employment, 

business or investment for the year of income irrespective of the source of income,
89

 

and a non-resident is chargeable to income from employment, business or 
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investment for a year of income, but only to the extent that the income has a source 

in the united Republic.
90

 In other words the Act imposes tax on a resident person on 

his or her worldwide sourced income from employment, business or investment, but 

a non-resident is chargeable only from that portion of income that has a source in the 

United Republic of Tanzania. Generally speaking the Income Tax Act imposes tax 

over a person based on source and residence. 

 

3.3 Collection of Income Tax under E-commerce Environment 

We have seen from the preceding part that income tax is chargeable and collectable 

basing on source and residence principles, where a resident person is chargeable on 

his or her worldwide income, while a non-resident is chargeable only on his portion 

of income that has a source in the United Republic of Tanzania.Business profits are 

generally sourced to the country where the income-producing business is based and 

taxed on a net basis. Royalty income, on the other hand, is generally sourced to the 

country where the intellectual property was used (e.g., the country where the 

consumer of the intellectual property is resident) and may be subject to gross 

withholding taxes.  

 

The digital world raises a number of problems with respect to income 

characterization issues. Cross-border transactions involving the transmission of 

digital goods or services often make it difficult to determine whether a transfer of a 

product has occurred, whether services have been performed, or whether an 

intangible product has been licensed. The problem is that transactions involving 
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digital goods and services often blur the lines among different categories of income.  

 

The OECD for instance, for e-commerce transactions involving software, amended 

its Commentary to the OECD model tax treaty to distinguish between the underlying 

copyright in the program and software which incorporates a copy of the copyrighted 

program. The Commentary now makes it clear that e-commerce transfers of all 

digital products should attract the same treatment as software payments, and that the 

technological method of transfer (whether a purchase of a program on a disk or an e-

commerce online transfer) is not relevant. 
91

 

 

3.4 E-commerce and Residence Taxation 

Under the Income Tax Act an individual is taxed on the bases of  his or her 

residence
92

 in Tanzania for a particular year of income if such an individual has a 

permanent home in the country and is present in the country during any part of the 

year of income; is present in the country during the year of income for a period or 

periods amounting  in aggregate to 183 days or more; is present during the year of 

income for period averaging  more than 122 days in each such year of income; or is 

an employee or official of the government of Tanzania posted abroad during the year 

of income. 

 

Under e-commerce environment the aforesaid chargeability of tax on income is 

likely to face some challenges, especially on the issue of residence of a person. 
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Taking the reality seen surrounding the e-commerce environment which is 

characterised by the   advancement in technology leading to increased use of  

internet hence increased electronic transactions, some difficulties might be 

experienced in identifying income sourced in Tanzania especially wherethe issue of 

permanent establishment, in case of a company and permanent home in case of an 

individual is of essence and  paramount importance in establishing residence and 

source for purposes of taxation in Tanzania. Through the use of internet for instance, 

a taxpayer can effectively reside and conduct business in different tax jurisdictions in 

so doing he can reside in any country as an e-resident who crosses international 

boundaries many times every day and effectively resides in a number of 

jurisdictions.
93

 

 

3.4.1 Residence of an Individual and E-commerce Taxation 

The residency concept under the Income tax Act which is based on physical 

residence of an individual and the 183 days rule as elaborated above suffers a greater 

challenge under a situation where an individual telecommunicate using the internet 

and become able to reside in a multiple of tax jurisdictions, with no clear records of 

crossing the borders. Under such instance, such a person might be taxed in the 

country of physical domicile than in the actual country he resides electronically, 

something which is contrary to what the law provides under conversional commerce. 

There is a weak link between the physical location of a person and the jurisdiction in 

which he or she is electronically resident, it is difficult to provide a clear 

demarcation and establish as to which jurisdiction has the right to tax the income of 
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such a person, this is a typical difficult under the Tanzania Income Tax Act which 

basically centres on conversional principles of taxing an individual.  

 

This area of taxation of income suffers challenges under the e-commerce 

environment, where it becomes difficult to identify the source of income given the 

boundless nature of the transactions transacted through internet. Under such a 

situation a danger of some income tax going untaxed at all or being erroneously 

taxed in a wrong territorial tax jurisdiction is created resulting from the confusion as 

to which jurisdiction has the right to tax. Furthermore there is a danger of existence 

of unequal tax treatment on the same tax, hence creating favourable environment for 

prevalence of tax evasion, avoidance as well as double taxation over the same 

income. 

 

3.4.2 Residence of a Company and E-commerce Taxation 

Under the Tanzania Income Tax Act, residency of companies is determined by the 

place of incorporation or place of central Management. The place of central 

Management has been variously determined as being where the business exists, or 

where the directors exercise their Management and control. In most cases the 

location of directors has been seen to be the determining factor to conclude as to the 

residency of a company. However, under e-commerce environment it becomes 

difficult to apply that test especially where all the directors resides in different 

countries and their communication are conducted through internet based technology 
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via emails, chat rooms, video and audio conferencing under such situation the central 

Management control test becomes useless.
94

 

 

3.4.3PE and E-commerce Taxation 

The income Tax Act 
95

provides for what constitute a permanent establishment as a 

place  where a person carries on business and include a place where a person is 

carrying on business through an agent, other than a general agent of independent 

status acting in the ordinary course of business such as a place where a person has 

used or installed, or is using or installing substantial machinery; and a place where a 

person is engaged in construction, assembly or installation project for six month or 

more, including a place where a person is conducting supervisory activities in 

relation to such a project. 

 

With the influx of internet, global business now operates through websites and 

without the physical presence of a branch office in countries around the world. For 

government in technology importing countries where this physical presence is 

removed there is a potential loss of revenue from locally sourced income.
96

Typical 

examples of this kind of transaction can be depicted from how goods are sold under 

e-bay or books sold by Amazon book sellers who are based in different jurisdictions 

from where their products are sold online, in all such situations there is no physical 

presence neither there is no physical store or agent   in the country where the goods 
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or books are sold, in other words there is no physical nexus to the place where the 

income is sourced. 

 

3.4.4 PE Under E-commerce and the OECD 

The OECD Committee on Fiscal Affairs has come up with consensus on the issue of 

application of the current definition of permanent establishment in the context of e-

commerce. Such consensus was reached on various issues, although with two 

dissenting views from member countries.
97

 This consensus includes the important 

views that a web site cannot, in it, constitute a permanent establishment, that a web 

site hosting arrangement typically does not result in a permanent establishment for 

the enterprise that carries on business through that web site and that an ISP will not, 

except in very unusual circumstances, constitute a dependent agent of another 

enterprise so as to constitute a permanent establishment of that enterprise.
98

 

However, two members i.e. Spain and Portugal do not consider that physical 

presence is a requirement for a permanent establishment to exist in the context of e-

commerce, and therefore, they also consider that, in some circumstances, an 

enterprise carrying on business in a State through a web site could be treated as 

having a permanent establishment in that State.
99

 

 

There has been some changes in the OECD model convention in the commentaries 

to Article 5 in that it is stated that a location where automated equipment is operated 
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by an enterprise may constitute a permanent establishment in the country where it is 

situated, however a distinction have to be made between computer equipment, which 

may be set up at a location so as to constitute a permanent establishment under 

certain circumstances, and the data and software which is used by, or stored on, that 

equipment. For instance, an Internet web site, which is a combination of software 

and electronic data, does not in itself constitute tangible property.  

 

It therefore does not have a location that can constitute a place of business as there is 

no facility such as premises or, in certain instances, machinery or equipment as far as 

the software and data constituting that web site is concerned
100

. On the other hand, 

the server on which the web site is stored and through which it is accessible is a 

piece of equipment having a physical location and such location may thus constitute 

a fixed place of business of the enterprise that operates that server.
101

 

 

3.5 Server and Website 

The distinction between a web site and the server on which the web site is stored and 

used is important since the enterprise that operates the server may be different from 

the enterprise that carries on business through the web site. For example, it is 

common for the web site through which an enterprise carries on its business to be 

hosted on the server of an Internet Service Provider (ISP). Although the fees paid to 

the ISP under such arrangements may be based on the amount of disk space used to 

store the software and data required by the web site, these contracts typically do not 
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result in the server and its location being at the disposal of the enterprise, even if the 

enterprise has been able to determine that its web site should be hosted on a 

particular server at a particular location. In such a case, the enterprise does not even 

have a physical presence at that location since the web site is not tangible.
102

 

 

In these cases, the enterprise cannot be considered to have acquired a place of 

business by virtue of that hosting arrangement. However, if the enterprise carrying 

on business through a web site has the server at its own disposal, for example it 

owns (or leases) and operates the server on which the web site is stored and used, the 

place where that server is located could constitute a permanent establishment of the 

enterprise if the other requirements of the Article are met.
103

 

3.6 Computer Equipment 

It is stated further in the commentary that computer equipment at a given location 

may only constitute a permanent establishment if it meets the requirement of being 

fixed.
104

 In the case of a server, what is relevant is not the possibility of the server 

being moved, but whether it is in fact moved. In order to constitute affixed place of 

business, a server will need to be located at a certain place for a sufficient period of 

time so as to become fixed within the meaning under the article which of course 

attains similar position in the law under the Tanzania circumstances. 

 

The commentary put it clear that the issue whether the business of an enterprise is 

wholly or partly carried on through equipment such as a server at its disposal needs 
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to be examined on a case-by-case basis, having regard to whether it can be said that, 

because of such equipment, the enterprise has facilities at its disposal where business 

functions of the enterprise are performed.
105

  Where an enterprise operates computer 

equipment at a particular location, a permanent establishment may exist even though 

no personnel of that enterprise are required at that location for the operation of the 

equipment. The presence of personnel is not necessary to consider that an enterprise 

wholly or partly carries on its business at a location when no personnel are infact 

required to carry on business activities at that location. This conclusion applies to 

electronic commerce to the same extent that it applies with respect to other activities 

in which equipment operates automatically, e.g. automatic pumping equipment used 

in the exploitation of natural resources. 

Under the commentary no permanent establishment may be considered to exist 

where the electronic commerce operations carried on through computer equipment at 

given location in a country are restricted to the preparatory or auxiliary activities 

covered by paragraph 4. The question of whether particular activities performed at 

such a location fall within paragraph 4 needs to be examined on a case-by-case basis 

having regard to the various functions performed by the enterprise through that 

equipment. Examples of activities which would generally be regarded as preparatory 

or auxiliary include: providing a communications link – much like a telephone line – 

between suppliers and customers; advertising of goods or services; relaying 

information through a mirror server for security and efficiency purposes; gathering 

market data for the enterprise; supplying information.
106
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Where, however, such functions form in themselves an essential and significant part 

of the business activity of the enterprise as a whole, or where other core functions of 

the enterprise are carried on through the computer equipment, these would go 

beyond the activities covered by paragraph 4 and if the equipment constituted a fixed 

place of business of the enterprise there would be a permanent establishment.
107

 

 

 What constitutes core functions for a particular enterprise clearly depends on the 

nature of the business carried on by that enterprise. For instance, some ISPs are in 

the business of operating their own servers for the purpose of hosting web sites or 

other applications for other enterprises. For these ISPs, the operation of their servers 

in order to provide services to customers is an essential part of their commercial 

activity and cannot be considered preparatory or auxiliary. A different example is 

that of an enterprise (sometimes referred to as an "e-toiler") that carries on the 

business of selling products through the Internet. In that case, the enterprise is not in 

the business of operating servers and the mere fact that it may do so at a given 

location is not enough to conclude that activities performed at that location are more 

than preparatory and auxiliary. What needs to be done in such a case is to examine 

the nature of the activities performed at that location in light of the business carried 

on by the enterprise.  

 

If these activities are merely preparatory or auxiliary to the business of selling 

products on the Internet (for example, the location is used to operate a server that 

hosts a web site which, as is often the case, is used exclusively for advertising, 
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displaying a catalogue of products or providing information to potential customers), 

paragraph 4 will apply and the location will not constitute a permanent 

establishment. If, however, the typical functions related to a sale are performed at 

that location, for example, the conclusion of the contract with the customer, the 

processing of the payment and the delivery of the products are performed 

automatically through the equipment located there, these activities cannot be 

considered to be merely preparatory or auxiliary.
108

 

 

3.7 ISP and Permanent Establishment  

The commentary further deal with the issue  whether paragraph 5  of the OECD  

Model conversion may apply to deem an ISP to constitute a permanent 

establishment. As already noted above, it is common for ISPs to provide the service 

of hosting the web sites of other enterprises on their own servers. The issue may then 

arise as to whether paragraph 5 may apply to deem such ISPs to constitute 

permanent establishments of the enterprises that carry on electronic commerce 

through web sites operated through the servers owned and operated by these ISP.  

 

While this could be the case in very unusual circumstances, paragraph 5 will 

generally not be applicable because the ISPs will not constitute an agent of the 

enterprises to which the web sites belong, because they will not have authority to 

conclude contracts in the name of these enterprises and will not regularly conclude 

such contracts or because they will constitute independent agents acting in the 

ordinary course of their business, as evidenced by the fact that they host the web 
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sites of many different enterprises. It is also clear that since the web site through 

which an enterprise carries on its business is not itself a “person” as defined in 

Article 3 of the OECD Model, paragraph 5 cannot apply to deem a permanent 

establishment to exist by virtue of the web site being an agent of the enterprise for 

purposes of that paragraph."
109

 

 

3.8 E-commerce Challenges on Taxable Income 

As pointed out under the preceding chapters, taxable income under e-commerce 

environment is prone to challenges given the current structure of the governing 

taxation statutes in Tanzania. The residence and source principle is subject to 

technical challenges under e-commerce environment that demand a presence of well-

structured stable legislation that address specifically such issues so as to minimize or 

curb tax evasion and avoidance. In the word of Adam Mambi
110

 where he 

recommends that there is a need to reform the laws governing Income Tax in 

Tanzania to reflect e-taxation and accommodating digital technology and electronic 

taxation. 

 

3.9 E-commerce and Income Tax Dispute Settlement 

Although research and records has shown that there is no disputes experienced in the 

tax adjudicating machineries in Tanzania, i.e. the Tax Revenue Appeals Board and 

tribunal as well as the Court of Appeal of Tanzania as the apex court, there is  

however a greater likelihood of emerging complicated disputes that may stem out of  
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electronic commerce taxation. In the absence of provisions specifically providing for 

such relations in the industry determination of such disputes will also be a challenge 

to all stake holders in the industry including tax adjudicating bodies, tax officers and 

taxpayers involved. 

 

 

 

 

 

 

 

 

CHAPTER FOUR 

4.0 E-COMMERCE AND COLLECTION OF VALUE   ADDED TAX 

4.1 Meaning of VAT 

VAT is a consumption tax that is designed to be borne by the ultimate consumer, and 

it is collected at every stage from the point of the production manufacturing, 

distribution chain, whole sale, sub whole sale and retailers, it is therefore imposed on 

business-to-business transactions as well as business-to-consumer transactions. The 

essence of a VAT is that it is charged on a wide range of transactions, with a 

mechanism for offsetting tax paid on inputs against tax paid on outputs.
111
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See a Paper on The Value Added Tax Experience and Issues by International Tax Dialogue at 
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4.2 Back ground to Value Added Tax in Tanzania 

Value Added Tax in Tanzania was introduced in the year 1998 by an act of the 

parliament,
112

this tax replaced the existed sales tax that was only collected on one 

stage  of manufacturing as opposed to the VAT which has multiple stage of 

collection at different level of the transaction. 

 

4.3 The Law Governing Value Added Tax 

In Tanzania, Value Added Tax is regulated by the Value-Added Tax Act no.20 of 

1997
113

. This Act imposes a tax on value added on supplies of goods and services 

and for related matters. The tax is charged on any supply of goods or services in 

Mainland Tanzania where it is a taxable supply made by a taxable person in the 

course of or in furtherance of any business carried on by him
114

. However, the Act 

provides that, VAT on the importation of taxable goods or services from any place 

outside Mainland Tanzania shall be governed and payable in accordance with the 

Act and the procedures applicable under Customs Laws for imported goods shall 

apply in respect of VAT imports.
115

 

 

4.4 Taxable Supplies Under the VAT Act 

 Taxable supplies under the Act constitutes any supply of goods or services made by 

a taxable person in the course of or in furtherance of his business after the start of the 

                                                 
112

Cap 148 of the laws of Tanzania, and commenced with effect from July 1998. 
113

 Ibid 
114

See s.4(1) of the Act 
115

Ibid s. 4(3) 



 

 
61 

VAT and includes the making of gifts or loans of goods
116

;the leasing or letting of 

goods on hire
117

; the appropriation of goods for personal use or consumption by the 

taxable person or by any other person
118

; barter trade and exchange of 

goods
119

;goods produced by processing or treating the goods of another person the 

supply  is regarded as a supply of goods
120

;the supply of any form of power, heat, or 

ventilation also is regarded as a supply of goods
121

. 

 

The Act does not provides scenarios where goods or services are supplied 

electronically, however it may be argued that the same provisions of the law under 

conversional commerce may as well be applicable under e-commerce circumstance 

but yet the new relations established by electronically transacted goods remain a 

challenge that needs immediate actions to tackle the situation. Imagine a situation 

where goods or services are advertised through website and such goods or services 

transacted may be ordered online without any notice to the tax administration and 

sometimes services rendered in form of software may escape taxation as may be 

supplied without notice to the concerned authority and leaving no traces of such 

transaction, hence escape from taxation. 

 

4.5 Administration of VAT 

VAT is administered in all three revenue departments of the Tanzania Revenue 

Authority, i.e. The Domestic Revenue Department that administer domestic taxes for 
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small and medium taxpayers under the Commissioner for domestic revenue; the 

Large Taxpayers Department that administer domestic taxes for large taxpayers 

under the Commissioner for Large Taxpayers and the Customs and excise 

department that administer import taxes including VAT on imports under the 

Commissioner for Customs and Excise. 

 

4.6 Nature of VAT in Tanzania 

Like in other jurisdictions VAT in Tanzania is a destination based tax, meaning that 

the tax is collected in the country where the goods are consumed. According to 

international trade, the standard and recommended approach is to levy VAT on 

domestic consumption through the destination principle
122

. The implementation of 

this principle has been done through  zero-rating  of exports and taxing imports, with 

the result that total tax paid in relation to a commodity is determined by the rate 

levied in, and revenue accruing to, the jurisdiction of its final sale.
123

 The alternative 

to destination based taxation is “origin” based taxation in which the tax is paid at the 

rate of, and to, the country or countries in which the item is produced. 

 

Implementing the destination principle by zero-rating exports requires some 

mechanism for identifying the movements of goods and services across borders. 

However this has recently attained a complicated arrangement following the 

technological development and influx of ecommerce transactions and the Internet 

being the major vehicle. Regional integration such as the EU that has eliminated 
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existed border among countries in the region has resulted in a long-running debate 

on how bestto deal with VAT on intra-union trade.  

 

Particular problems arise in the VAT treatment of international services. In this case, 

border controls cannot be used to monitor international flows, and it can be far from 

clear in which country consumption is properly deemed to occur. A recent report 

from the OECD20suggests that there are some significant issues for cross-border 

supplies of services and intangibles, and notes the absence of internationally 

accepted principles in this area. As trade-in services continue to grow, these 

problems are set to become more important in the coming years.
124

 

 

4.7 The Rate of VAT in Tanzania 

Tanzania has two VAT rates upon which tax is calculated, which include the 

standard rate of 18% and zero-rate, both computed on taxable supplies
125

. There are 

also exemptions under the Act where some standard rated supplies are not taxable at 

all and some organization enjoys special relief under the law. In Tanzania Value 

Added Tax is also payable upon importation of goods irrespective of whether the 

importer is a VAT registered taxpayer or not. However, registered importers are 

entitled to claim credit for VAT paid on imports in their monthly VAT returns.  All 

exports originating from Tanzania are charged at a zero rate meaning that if not 

exported they are subject to the rate of 18%, this is for the purposes of encouraging 

exports and ensuring that products originating from the country attain a fair 

competition in the world market by reducing the cost of their exportation hence more 
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foreign currency in return. This is also in line with the destination principle outlined 

above. 

 

4.8Collection of VAT under E-commerce   Environment 

The Committee on Fiscal Affairs’ (CFA) current Programme of Work addressing the 

taxation aspects of electronic commerce  basing on the Ottawa Taxation Framework 

Conditions, it developed core elements of  the taxation frame work in the field of 

consumption taxes as follows:
126

 First taxation of cross border transactions in the 

rules of consumption taxation should be designed to end up into their taxation in the 

jurisdiction where consumption takes place and an international consensus should be 

sought on the circumstances under which supplies are held to be consumed in a 

jurisdiction.
127

 Second with regard to digitized goods, for purposes of consumption 

taxes, the supply of digitized products should not be treated as a supply of goods. 

Third where business and other organizations within a country acquire services and 

intangible property from suppliers outside the country, countries should examine the 

use of reverse charge, self-assessment or other equivalent mechanisms where this 

would give immediate protection of their revenue base and of the competitiveness of 

domestic suppliers.  

 

Countries should ensure that appropriate systems are developed in co-operation with 

the World Customs Organization (WCO) and in consultation with carriers and other 

interested parties to collect tax on the importation of physical goods, and that such 
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systems do not unduly impede revenue collection and the efficient delivery of 

products to consumers. 

 

4.9VAT and Cross Border E-commerce Transactions  

In a VAT regime, with transactions whose chain of delivery crosses boundaries, a 

very complicated set of issues is raised as to who collects the tax, who has to remit 

tax funds, and how the tax should be designed such that the country where the 

ultimate consumer lives will collect all of the tax and not just the tax on the finals. 

Under e-commerce environment goods are sold via internet communication or other 

means of telecommunication, such goods include retailing and wholesaling of 

physical goods. Retailers and wholesalers may use the Internet to supplement or 

replace paper catalogues and advertisements. However, this category of electronic 

commerce is most akin to traditional business methods.
128

 

Other goods include computer software and online database information, in such 

goods customers may access web sites to purchase downloadable software or access 

electronic research databases.  Digitized information is another form of goods under 

e-commerce where customers may access web sites and rent or purchase images in 

digital form that are transmitted over the Internet.  
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Financial services is another category of  e-commerce goods where clients may use 

the Internet to trade stocks and purchase securities or to access a cyber-bank and do 

remote on-line banking.
129
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CHAPTER FIVE 

5.0 CONCLUSION AND RECOMMENDATION 

 

5.1  A General Observation 

E-commerce has been seen by literature that it presents vast challenges to the 

international tax system, which usually has   concentrations on territorial and 

personal bases of tax jurisdiction. The challenges crop up from the very basic 

character of e-commerce as global, borderless, virtual, and anonymous, whereas the 

international tax system is based on state jurisdiction, focused on territorial borders 

and physical presence. These challenges can be divided into three categories. First, 

feasibility challenges question whether the current regime can be applied to e-

commerce. Second, normative challenges question whether the current regime 

should be applied to e-commerce. Third, acceptability challenges question whether 

countries will accept the application of the current regime to e-commerce.
130

 

 

Generally there have been several policy proposals by tax literature that aim at 

coping up with e-commerce challenges in the area of taxation.
131

 For example, as 

pointed out under chapter two, the OECD proposed to give tax jurisdiction to the 

country of the server, if the server is an essential part of the business activity
132

. 

Professor ReuvenAvi-Yonah proposed to give tax jurisdiction to the country of the 
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consumers (demand jurisdiction).
133

 Professor Jinyan Li proposed to apply formula 

taxation to e-commerce.
134

 The U.S. Department of the Treasury proposed to tax e-

commerce exclusively according to personal jurisdiction.
135

  

 

However, in other literatures it has been argued that a very basic point is missing 

from the tax debate as it ignores the cyberspace law literature that deals with similar 

challenges of applying the current territorial law to the Internet. The literatures 

therefore have paid no attention to anything beyond the limits of tax law. However, 

the tax challenges are not unique to the application of the international tax regime to 

e-commerce. Instead, the tax challenges are only one aspect of the difficulties in 

regulating the Internet and gaining jurisdiction to set the rules, to judge, and to 

enforce the law. In this way, the tax challenges are similar to other challenges of 

applying current legal doctrines to cyberspace. Therefore, we must not overlook 

cyberspace law in the debate on e-commerce taxation.
136

 

 

5.2 Recommendations 

As pointed out both under the Income Tax Act and the VAT Act, in Tanzania there 

are no provisions that accommodate e-commerce taxation, neither much efforts has 

been deployed by the legislative bodies in the country to legislate laws to address e-

taxation, except for the individual effort by TRA to amend some provisions in its 

endeavour to smoothen its daily taxation operations.  
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There is a high demand for legislative changes and consented efforts to revisit and 

rewrite both the Income Tax Act and the Value Added Tax Act so as to be able to 

address and cope with technological changes, especially the prevalence of e-taxation 

transactions. Although it has been argued by some of the officers engaged in the 

business of tax administration that the tax laws applicable in conventional commerce 

yet are applicable in the electronic commerce environment, the reality does not 

suggest in the same way. This is because with the complex of the electronic 

transactions, there exist typical new issues that demands corresponding complex 

solution approach. For instance,the current  business transactions is characterized by 

digitized information as another form of goods under e-commerce, where customers 

may access web sites and rent or purchase images in digital form that are transmitted 

over the Internet. This is a complex situation which requires corresponding efforts in 

arresting the situation.  

 

In their nature such transactions are characterized by anonymity, hence difficult for 

the tax authority to trace and track such information. Similarly, another category as 

addressed in the preceding chapters involves financial services which are another 

category of e-commerce goods where clients may use the Internet to trade stocks and 

purchase securities or to access a cyber-bank and do remote on-line banking. In such 

situations a greater part of the electronic tax transactions is likely go out under taxed 

or un- taxed at all, given the anonymity nature of electronic transactions, sometimes 

may not be detected at all. 

 

Gathering from what has been contented by various literatures and out of what has 

been observed from the field survey that involved various stakeholders in the 
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taxation industry; it is in our recommendations that much is need to be done in the 

existing tax statutes in Tanzania.  

 

As observed, currently there is a lacuna in the tax statutes in relation to taxation of 

electronic commerce in the country. The existing tax statutes enacted in the era of 

conversional commerce needs extra efforts aimed at their re-enactment to suit the 

current and future challenging e-commerce circumstances. We subscribe to the ideas 

of various authors as canvassed under chapter two of this study, especially the 

proposal by John Ubena for enactment of comprehensive electronic communication 

legislation to cover all technologies and which recognise the pace of technology. As 

pointed out above, it is high time to reform the Income Tax and the Value Added 

Tax Acts to reflect e-taxation sufficiently to accommodate digital technology. 

 

This brings us to the findings and conclusion that the current tax laws in Tanzania 

that reflect conversional commerce cannot survive the challenges brought in by  new 

technology development hence are not sufficient to address the e-commerce taxation 

circumstances. They need to be improved at equal pace with the fast moving 

technology innovations. Although it may be argued that Tanzania has made 

endeavours to cope with the heat of technological changes, yet such efforts are not 

sufficient.  One of the efforts witnessed is the formulation in place of the Tanzania 

Information Technology Policy
137

 whose broad objective is to provide a national 

framework that will enable ICT to contribute towards achieving national 
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development goals; and to transform Tanzania into a knowledgeable society through 

the application of ICT.  The ICT Policy has good and well-focused aspects aimed at 

facilitating ICT services to all sectors of the economy, taxation being one of such 

sectors. However, the implementation side of it is highly needed to make the policy a 

reality. In so doing the country should adopt enabling legal and regulatory 

environments that support e-development. Such enabling environment requires legal, 

market and social considerations that interact both at domestic and global levels to 

create fertile conditions for ICT-led growth.
138

 

 

The importance of such enabling environment was recognized in the Declaration and 

Action Plan of the first phase of the World Summit on the Information Society 

(WSIS), which emphasized on a trustworthy, transparent and non-discriminatory 

environment, as essential for the use and growth of ICTs in the developing world.  

Efforts by Tanzania in ensuring the availability of legal framework and infrastructure 

for the prevalence of e-commerce have been seen also on the enactment of the 

Electronic and Postal Communications Act
139

. However, such efforts do not address 

the central problem of e-taxation which is the core subject of this paper.
140

 

 

In other jurisdictions such as the EU there have been a number of measures adopted 

or proposed such as the Distance Selling Directive
141

, the substantive law elements of 

the Electronic Commerce Directive
142

. The Electronic Commerce Directive in the EU 
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contains provisions relating to the legal recognition of electronic contracts in cases 

where national laws require that contracts be concluded in a particular form. Such 

matters are covered in the Directive on ‘A Community Framework for Electronic 

Signatures’.
143

 These are very important aspect of e-commerce which as well has 

basic role in e-commerce taxation which need be established. These need to be done 

together with e- commerce taxation in the circumstance of Tanzania like in other 

jurisdictions.  In reforming the existing tax laws, it is important to ensure the 

principles of taxation which include neutrality; efficiency; certainty &simplicity, 

effective &fairness; as well as flexibility are adhered to, so as to avoid distortion in 

the economy. 

 

5.2.1 Neutrality 

Neutrality means that taxation should seek to be neutral and equitable between forms 

of electronic commerce and between conversional and economic forms of 

commerce. Business decisions should be motivated by economic rather than 

considerations. Taxpayers in similar transactions should be subjected to similar 

levels of taxation.
144

 

 

5.2.2 Efficiency 

Efficiency connotes that compliance costs for taxpayers and administrative costs for 

the tax authorities should be minimized as far as possible.  
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5.2.3 Certainty& Simplicity 

Certainty & simplicity focus on the fact that the rules should be clear and simple to 

understand so that taxpayers can anticipate the tax consequences in advance of 

transaction, including knowing when, where, and how the tax is to be accounted.
145

 

 

5.2.4 Effective& Fairness 

Effective & Fairness, demands that tax should produce the right amount of tax at the 

right time. The potential for tax evasion and avoidance should be minimized while 

keeping counteracting measures proportionate to the risk involved.   

 

5.2.5 Flexibility 

Flexibility demands that the system for the taxation should be flexible and dynamic 

to ensure that they keep pace with technological and commercial development.
146
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