
CHAPTER ONE
THEORETICAL OUTLOOK ON THE LAW ON CRIMINAL INVESTIGATION IN TANZANIA INTRODUCTION

1.0 Introduction

Criminal procedure is the entire process involving investigation of commission of offences, arrest and detention of suspects, searching writing of statements preferring of charges custody in remand, bail hearing of cases calling and examination of witnesses.[footnoteRef:2] All these processes are done to ensure the requirement of justice are highly observed so that the accused person retains with his substantial rights and liberty despite the fact that he is under allegations.  The constitution guarantees the right of every person to be free and live like a free person,[footnoteRef:3] t is prohibited for every person to be arrested, jailed, kept in custody, detained and deprived of his freedom. [2: AbdallahJ.Safari, Prosecution and Defense of Criminal Cases, Huda Publishers Ltd Dar es Salaam –Tanzania 2009 p.1]  [3:  Article 15 of the constitution 1977, p 22] 

The curtailment of person liberty can only be done in limited instance; these include where it is expressly by the law and in the process of implementing judgment, order, punishment meted out by the court following a conviction. Kionwyaki .v. R[footnoteRef:4]However before all these done the accused person must be in respect of his humanity afforded the right and liberty at all the time before the court held him liable for the accusation this is to upheld the doctrine of presumption of innocence enshrined by the constitution. accommodate the requirement of justice at this juncture the investigation of all accusations is something inevitable and at this time the accused may be kept in remand or be granted bail, it depends upon the nature of investigation and the evidence to be extracted in it.   [4:  (1968) E.A NO 195] 

This research paper will be geared to show how the investigation machinery (police force in particular) of Tanzania is undertaking the investigation of the allegations against the accused person and the obstacles they meets before the suspect is implicated and of an offence.
Furthermore, this research paper will show how the whole process of investigation of the criminal offences are, especially failure of the victims to cooperate with the investigators. And the way the accused person rights are violated. 
1.1 Background of the Problem 
In the criminal cases, it is expected that once the accused person have been brought before the court of law, the case will be heard and if the prosecution has got no sufficient evidence to support him then the court has empowered a discretion to adjourn the case so as to let the prosecution to make an investigations for the case. Investigation can be referred as an official examination of the facts about the situation of crime”.[footnoteRef:5] The investigation in fact referred as a way to look into carefully in order to uncover facts or gain information make through examination of.[footnoteRef:6] [5:  Oxford Students Dictionary 1st Edition, Published 2007.page 385]  [6:  Macmillan. School Dictionary .William.D.Halsey Edit Director. (1981), pg501] 

The reason as to the application of the law on investigation in criminal cases had been meant to the avoiding of miscarriage of justice which would otherwise take place in those cases which could proceed in the absence of sufficient evidence to support the allegations.
The law on investigation in Tanzania can be well traced back to the 1920 when it was received from England as a provision in the Criminal Procedure Code Through the reception clause in the Tanganyika Order in Council 1920.[footnoteRef:7] Section 10 (1) of the Criminal Procedure Act provides that; [7:   B.T. Mapunda Criminal Law and Procedure Part one (1996) The Open University of Tanzania pg,32] 

If from the information received or in any other way a police has reason to suspect the commission of an offence or to apprehend a breach of the peace he shall, where necessary, proceed in person to the place to investigate the facts and circumstances of the case and to take such measures as may be necessary for the discovery and arrest of the offender where the offence is one for which he may arrest without warrant.[footnoteRef:8] [8:  Section 10 of the Criminal Procedure Act CAP 20 R.E. 2002
8(2001), H.C Criminal session no 60 Mwanza Registry Unreported] 


After independence of 1961, Tanganyika through the Judicature and Application of Laws Ordinance (JALO) inherited the similar laws which were applicable in India and to that effect the investigation continued to be treated as a necessary provision in the CPA in the whole procedure for the justice administration in law court. Despite the good intention as to the enactment of the law on investigation, still it is the same law which is being exhaustively used to violates rights of the accused person due to delay of disposal of the criminal case on the ground that those invested the power to make investigation are misuse their power thus delay justice.
Out of many criminal cases filed in court, only few have been being disposed of on reasonable time. Most criminal cases from their time of filling and commencement to trial have been taking as far as five to ten years before their finalization due to the ceaseless invetigation which lwd to violation of accused right for the delay of justice. In the case of R v Tabu Msomi and others[footnoteRef:9] his facts were to the effect that, the accused person were charged with the murder on 6.01.1993 in which they were commited for trial in High court on 21.01.1997. Therefore, the case was adjourned tolet the investigation be done and the accused persons had remained in prison for total  ten years from the time they were first brought before the court until they were set free for not guility of an offence. This is the time beyond the requirement in the respective case, hence justice delayed is a justice denied. The same issue can be observed in the case of R v Alex Nkolela and other2. He accused person in the case was charged for murder and committed in prison for five years due to the careless investigation of his case. Eventually he was found not guilty of an offence despite the five years experience of torture in  prison. As if this is not enough, investigation can be sometimes be made with no concrete reason, this is normally done by the incompetent, corrupt or immoral magistrates or judges who lead the accused to sustain some unnecessary hardships. [9:  2004) HCD .Cr no 447, Unreported case
2 Section 10 of the Criminal Procedure Act cap 20
] 

1.2 Statement of the Problem
In administration of criminal trials, the parties to case are required to attend before court in the hearing day with their evidence and witnesses to support them. Due to the various inconvenient circumstances as evidence not completed, unavailability of necessary documents, non-service of summons, may result to the adjournment of the case so that to let the prosecution side to make investigation on the same occasions. The law governing the whole process of investigation as state “If from the information received or in any other way a police officer has reason to suspect the commission of an offence or to apprehend a breach of the peace he shall, where necessary, proceed in person to the place to investigate the facts and circumstances of the case and to take such measures as may be necessary for the discovery and arrest of the offender where the offence is one for which he may arrest without warrant.[footnoteRef:10] [10: Section 10 of the Criminal Procedure Act cap 20] 

Arrest can be made with or without warrants by police officers. The categories of persons who can be arrested without warrant are enumerated in the Criminal Procedure Act (CPA). It should be noted that CPA does not make room for arrests out of the whim or caprice of the arresting police officer. For police officer to be able to arrest without warrants the offence for which any person is arrested must be a cognizable offence is, generally speaking an offence punishable with two years imprisonment or more.
The circumstances and the manner where an arrest can be effected by a police officer are enumerated in the CPA. The person being arrested must be informed of the true grounds for the arrest and no unreasonable force or restraint is permitted except in serious cases[footnoteRef:11]. The right to break into or out of a house allowed by the CPA if necessary[footnoteRef:12] It is illegal for any police officer to arrest detains the wife or child of a suspect as a means for compelling his or her appearance. [11:  The criminal procedure Act, 1985, section 23]  [12:  Ibid] 

The CPA empowers the police, when conducting a criminal investigation to search any building or vessel, carriage, box, receptacle or place in order to recover any thing connected with the commission of an offence. A search can be done on any day including Sunday. Normally it must be at any time between sunrise and sunset but the court may authorize a person making a search to do at any hour. When the article being searched for is seized and brought before the court, it may detain until the conclusion of the case.
Powers of detention and release has been arrested; it is the duty of the police to take him promptly to court. The law in Tanzania is that a person arrested for breaking the law should appear in court as soon as possible that is within 24 hours, unless there are compelling reasons for not doing so[footnoteRef:13]. [13:  Section 32 CPA] 

Powers of prosecution the decision to prosecute or not to prosecute a suspect is inevitable. Usually this decision is made by a senior police officer in charge of criminal investigation at the police station and it depends on the amount of evidence obtained from the victim of the crime, the scene of crime, the accuser’s recorded statement and interviews of witnesses.
Among other matters a public prosecutor is empowered to appear and plead without any written authority before any court in which he has a charge is under enquiry, trial or appeal. Further under the provisions of the CPA, has also has the power to discontinue a case either by a notice of withdrawal under section 98(a) of the CPA or by nolle prosequi under section 91(1) of the CPA.
The   purpose behind the law on investigation here is to protect the interest of both parties to case as well as to maintain justice requirement. But the problem is that the law on investigation itself is silent to the good cause of making it. Thus gives room to those people who invested power to make it to misuse their power and the consequences of this is to the delay of justice, this delay directly affect the right of the accused person because as justice delayed is a justice denied. Hence the research paper will find out the weakness of the law on investigation which to great extent occasions the delay of justice.
1.3 Objective of the Study
1.3.0 The general objectives 
The general objective of this work is to observe the law on investigation of criminal cases whether it grants substantial justice to the accused person as to the reason behind its enactments or by its technicality occasions the delay of such justice.
1.3.1 Specific objective 
i. If the accused person know their right on the whole process of criminal investigation cases
ii. [bookmark: _GoBack]If the investigation machinery observe the law on the time of investigating
iii. Prosecution and hearing of the cases conducted in specific time without an unreasonable delayed

1.4 Hypothesis 
This work intended to test the following hypotheses
a. That the law in Tanzania has not provided adequate safeguards to ensure that prosecution of offenders does not infringe the Bill of Right (Fifth Amendment).
b. That human rights violation during trials are caused by certain laws, (the Police Force Ordinance and the Criminal Procedure Act) which confer enormous and unregulated powers of crime control, investigation and prosecution on the police force.
1.5 Literature review
Various writers have written on investigation in the criminal trials.  Their works really deserve appreciations since it is through the same work having shown how investigation technicalities curtail the interest of substantial justice.
Mchome[footnoteRef:14]has provided that, after the court has started hearing, the criminal law of regarding investigation should function in order to access the interest of justice is really appreciable. However, he has actual failed to portray that investigation is the source of the problem of unnecessary cost to either of the parties to the case or to both of them; hence this paper will cure the irregularities. [14: S.E.Mchome, Criminal Law and Procedure Part Three, 1995. The Open University of Tanzania, Pg. 53] 

Singer .M. Richard[footnoteRef:15]hasspoken of unnecessary investigation based on frivolous objections and applications as a good cause for the delay of disposal of cases, and thus, the miscarriage of justice in a given case since justice delayed is justice denied. His work is really good. However he has not shown that, there are other effects which a party or both of them may encounter other than delay. This is mischief which will be covered by the researcher who amongst other things will also propose some means for remedy. [15: M.R.Singer, Criminal Procedure II from Bail to Jail, Aspen publisher 8th Ed.2001.pg 65] 

Abdallah.J.Saffari[footnoteRef:16]has stated that, in the commission of any offence, the first important step is to mount investigation in search of evidence with which to implicate a suspect with the commission of the offence in question. He further mentioned the vital issues involved in the stage of investigation. These concern the suspect and the accused, charge sheets, search warrants, summons, statements by the accused and prospective witnesses, and bail.   His work is really marvelous, however he has forgetting that those steps are sometime performed contrary to the procedure of the same law governing the investigation process, which cause the delay of justice administration.  This is mischief which not only will be effectively found it is treatment by the researcher but also propose positive possible means for remedy. [16: AbdallaSaffari. Prosecution and Defense of Criminal Cases 1st Edition 2009,p.1] 

Robert .M. Boham[footnoteRef:17] has insisted that laxity, errors, mistakes, inadvertence or default of prosecution is not a sufficient reason to grant extension of time so that to make investigation. His work deserves credit; nevertheless he has failed to focus on critical problems caused by unnecessary extension of time that lead to the delay of justice in many criminal trials, thus the researcher not only will deal with it effectively but also find out its cure. [17:  Robert .M. Introduction in Criminal Justice 2nd Edition 1999,pg. 192] 

Siegel .J.[footnoteRef:18]has stated that investigation is often done after the criminal case has been sent  to the police station, it is this time the police officers are accumulating enough evidences which will be produced before the court of law for determination. His work is marvelous for the development of the law on investigation however he has forgotten that at the police station is where justice delayed. This is the mischief which not only this work is about to settle but also to propose remedies to be taken to alleviate it.  [18:  Siegel J. Criminology 10th Edition 1999, page 491 ] 

Roe.D.[footnoteRef:19]stated that, one of the important differences between civil and criminal law is that in the criminal law the evidence must be produced before the court of law. In order to be admissible it should be beyond the reasonable doubt, accumulation of that evidence made under investigation process, which its completion depends on the gravity of the given case. This is very wonderful task but he does not show how that investigation is required to be made and at what time is supposed to be completed so as to avoid delay of justice. This paper will deal with this weakness and gives out proper solution to be taken. [19:  Roe .D. Criminal Law, 2nd Edition 2002 page 2] 

Donald .J.N.[footnoteRef:20] expressed that; the standard for determining the investigation whether has been taken effectively, the intelligences techniques must be employed to secure information. This work is really appreciative one, but because of this standard the investigation may sometimes go too far in the effort to identify the criminal suspects and prove their case. Hence the paper will cure these irregularities. [20: Donald.J.N. Introduction to Criminal Justic,. 4th Edition, 1973, page 81] 

1.6 Significance of the Study
The intention of the study is to reveal the law regarding investigation as one of the technicalities of criminal procedure law and the way it leads to the miscarriage of justice to the accused person. Following the accomplishment of this study, it is the researcher’s belief that, it will be creating a great significance so long as it  will keep the society to be aware of those problem facing caused person by the investigation in the criminal case and the way to what extent it violate the right of the accused person.
1.7 Scope and limitation
As regards the scope, the research will be based on investigation as provision of Criminal procedure act, Cap 20 and the way it uncertainty curtail the interest of justice instead of serving the same as the objective behind the enactment of Criminal procedure act. The study will be confined itself in the Municipality of Kinondoni in Dar es Salaam Region. The rationale as to this choice of Kinondoni Municipality follows the fact that, necessary court of law and Advocate’s law chambers are located the same place where very useful information were obtained. To that effect, the researcher’s access as to the same will be rendered simply.
The time range be from August 2013 to May 2014 this is because to make this work manageable.
1.8 Research Methodologies
The research will employ the following methods for the sake of data collection;
1.9 Library Research
This method will included the reading books, statues, case laws, journals, magazines newspaper, research papers and dissertations. In order to have access to the same there is a need to visit different libraries such as Open University library University of Dar es Salaam libraries and Tanganyika library. The choice of this method follows the great need for the acquisition of secondary information.


1.9.1 Field research
There is the need to visit at Kinondoni District Court, to attend the court session, and make follow up with the criminal cases to which the right of the accused person seemed to be violated so as to collect data and other vital important information.  
There is also the need to visit police stations such as Oystabay, Magomeni, Kawe, Urafiki so as to meet with the accused persons who by various factors they have been detained or un law full arrested or those whose their bail right has been vigorously denied.
1.9.2 Interviews
The research is also conduct open interviews with both law learned persons and lay persons. The rationale behind this method is to obtain primary information even from people who cannot read and write. This will help much to probe more suggestions.
1.9.3 Questionnaire
The researcher intends to make use of both primary and secondary data .Primary data will be obtained from open-ended interviews with legal practitioners and members of the public as well as administration of questioners. A total of 20 persons learned in law and 20 laymen will be interviewed. Random sampling will be used to obtain the laypeople but as far as legal practitioners. The researcher will ensure a balance between, magistrates and prosecutors.
Secondary data will be obtained from books, journals, periodicals, law reports and statutes. In collecting such data, the researcher will make use of the collection of the Open University library, University of Dar es Salaam library and personal libraries of recognized legal practitioners (Advocates) in Kinondoni district.

CHAPTER TWO
THE THEORITICAL FRAME WORK
2.0 Introduction
There are different definitions have been made by different writers concerning the matters of investigations. The one which is batter and selected by the researcher is that defines investigation as; “a way to look into carefully in order to uncover facts or gain information make through examination of the facts about the situation of crime.”[footnoteRef:21] [21:  Macmillan. School Dictionary, William.D.Halsey Edit Director. (supra)] 

An investigation means to make a probe to the facts so as to find out the truthfulness of the doubted matter or issue concerned. The reason behind as to the law on investigation is to avoid the miscarriage of justice which would otherwise takes place in those cases which could proceed without the sufficient evidence to prove or disapprove the allegations of the accused person. Another ground for this law is in the legal sense no person charged with the criminal offence treated as guilty until proved by the law.[footnoteRef:22]Hence some criminal cases need more reasonable time to be investigated in accordance with their nature and complexity. That means the alleged matter cannot be heard and finalized for one day without being thoroughly investigated. [22:  Article 13(b) of the constitution of United Republic of Tanzania, 1977] 

The format of the present contribution does not allow for an extensive discussion of all the issues and thus no definitive answers will be provided. Rather, several issues will be critically studied. We have also limited ourselves to three international criminal tribunals: the International Criminal Tribunal for the Former Yugoslavia and Rwanda (ICTY and ICTR), as the ‘trend-setters’ of the modern administration of international criminal justice, and the International Criminal Court(ICC), which is perceived and expected to constitute the future and permanent institution for the prosecution of international crimes[footnoteRef:23]. [23:  Masha fedorova, safeguarding the right of the suspects and accused person in international criminal] 

In addition it should be noted that the understanding of what constitutes a “criminal” for the purpose of the European Convention is not restricted to the conception of it under the law of anystate bound by this instrument. Like many other provisions in the European Convention, a “crime” is something that has been given an autonomous meaning by the European Court and the former European Commission. This has the consequence that, while the classification of something as “criminal” under national law will be decisive in attracting the application of the various requirements of the European Convention to the relevant proceedings, the fact that certain proceedings are not so classified under national law will not preclude those requirements from being considered applicable to them[footnoteRef:24]. [24:  Jeremy mc Bride, the case law of European court of human right] 

2.1 The Concept of the law on Criminal investigation in Tanzania  
In the legal situation it is very solely and sometime practical impossible to conduct the criminal trial and complete it for a just one day sitting of the court, thus investigation should take place so as to prove or disapprove allegations subject to the provision 10 of the Criminal Procedure Act as states hereunder;  
“If from the information received or in any other way a police has reason to suspect the commission of an offence or to apprehend a breach of the peace he shall, where necessary, proceed in person to the place to investigate the facts and circumstances of the case and to take such measures as may be necessary for the discovery and arrest of the offender where the offence is one for which he may arrest without warrant.”
In the criminal law the general rule is that, when the case has been instituted the hearing must be continued from day to day,[footnoteRef:25] however this rule subjected to the exceptions that when the court finds out that the hearing of the case every day until its finality would threat the administration of justice to either party to case. Then, the case will be adjourned so as to let the investigation to be taken by the police under criminal investigative department. The purpose behind the law on investigation here is to protect the interest of both parties to case as well as to maintain justice requirement. But the problem is that the law on investigation itself is silent to the good cause of making it. Thus gives room to those people who invested power to make it to misuse their power and the consequences of this is to the delay of justice, as in the case of R.v. MwitaNyangitimo.[footnoteRef:26] The accused person in this case was charged with stealing a sub-machine gun. [25:  Black stones, Criminal Practice, Second Edition 1992.pg 1010]  [26:  (1980), TLR, No 317] 

Following the failure of the police to accomplish the investigation due to the loss of the police case file, the case took almost six years up to the finality. Eventually the accused person was found not guilty of an offence despite the six years’ experience of torture in prison. This shows how the justice is delayed which means when the justice delayed equal to a justice denied.
2.2 The Types of Criminal investigation in Tanzania 
Principally there are two types of investigation i.e. Preliminary investigation and Follow up investigation.
2.3 Preliminary Criminal investigation
This is the type of investigation whereby the first responder rush to the crime scene and vigilant for any things done, occurred, took a place, and then to collect evidence and think about the facts which he gathered so as to make a report.
2.4 Follow up Criminal investigation
Is the type of investigation where by the receiver of the report is reading all the original reports and paperwork, and looking for leads. Making a necessary analysis to what have been reported, Call for the investigation, a victim, witness and suspects to see if there are any changes to their story, This creating the formality of investigation.
2.5 The Power to Criminal Investigation in Tanzania 
Upon receiving the report and having reduced the report into writing, the police officer is duty bound to proceed with the process of investigation as well as to do all necessary actions to ensure that the accused person is to be put into safe condition so as to make a considerablepreservationof justice.[footnoteRef:27] [27: S.E.Mchome, Criminal Law and Procedure Part Three, 1995. The Open University of Tanzania(supra).pg 58] 

Under this circumstance the investigator is empowered by the law on investigation to use his brain rather than unnecessary forces, to collect necessary information required by the law, to arrest, interrogate and restrain movement of the suspected person so as to get sufficient and undoubted evidences which prove or disprove the facts investigated beyond the blue sky.[footnoteRef:28] But this has been experienced to be done contrary to the law, as is being seen in the case of Elias Kagadye and Others .v. R,[footnoteRef:29] this case the police officers who in the course of investigating the  criminal suspects, did arrest, interrogate them as the same time hardly beaten, mistreated, torture them as a result 10 suspected persons died. [28: Samah.Joel, Criminal Justice, West Published Company 1988.pg 20]  [29:  (1981)TLR, No 355] 

2.6 Reasons for the Criminal Investigation in Tanzania 
There are number of reasons for which the investigation can be taken, these are expressed here under;
2.5.0 When the evidence is not completed
That means after the criminal offence has been committed and the suspected person so arrested, detained and brought before the court of law, the process to be taken by the prosecutor is to produce evidence as to prove his allegations beyond the reasonable doubt.[footnoteRef:30]However under this circumstance the case may be so complicated that availability of evidence becomes so difficulty, the investigation must be effectively done so as to obtain sufficient and completed evidence which will assist the court to reach the decision of the case. As it has been stated by Lord Denning in the case of Dallison .v Cattery,[footnoteRef:31]”I always understand that, in the criminal case the investigation must be effectively taken especially when the evidence is not sufficient. The rationale for this requirement is I think fairly obvious, the justice will be observed enough. [30:  Section 110 of the law of evidence]  [31:  (1965)1Q.B 369] 

2.7 Unavailability of necessary document.
At any stage of the criminal trial, the court of law may ask the prosecution side to bring before it the necessary documents, if that case involving the same, however sometime the these documents may be not available due to of their nature in which the prosecution side required to make an investigation of the facts, which would be produced if that documents were tendered. An investigation taken here assisting the court to satisfy itself and the assessors if any on the facts have been presented by prosecution. In the case of Jason Rwebangira.v R,[footnoteRef:32] was stated that if there is absence of both primary and secondary document then oral accounts of the contents of a document which have been investigated and observed clearly by prosecution may be admitted as evidence in lieu of the original documents. [32:  (1975) LRT, No 26] 


2.8 Absence of witnesses 
Apart from the unavailability of necessary document, this is another reason for investigation. It is when the crime has been committed but at the time of commission there was no person who witnessed or some time there may be a person who saw the commission nevertheless disappeared  as a consequences at the time of trial  he was unavailable. In this juncture the investigator is required to make investigation so as to collect necessary evidence which would be produced by the witness if he was present. 
This can be vividly seen in the case of Joseph Regenah .v.R.[footnoteRef:33]  the case took almost four years to its finality due to the reason that the witness who witnessed the commission of the crime denied several appearance of the trial of the case as a result the court ordered the investigation to be taken otherwise it will acquit the accused person. [33:  (1970) HCD, No 167] 

2.9 The Concept Criminal investigation in East Africa 
East Africa has composed by a number of sovereign states including Kenya, Tanzania, Uganda, Rwanda, Burundi, and South Sudan.
In all these states there is aPolice Criminal Investigation Department is a unit of Police responsible for investigating complex cases. It is commonly referred to by the initials CID. It is headed by a Director who reports to the Inspector General of Police. Due to the sensitivity of the position, the Director of the CID is appointed by president. The department has been empowered to administer and monitor all investigation processes.
2.9.1 The Concept Criminal investigation under international law
Internationally, Criminal Investigation is an applied science that involves the study of facts, used to identify, locate and prove the guilt of a criminal. A complete international criminal investigation can include searching, interviews, interrogations, evidence collection and preservation and various methods of investigation.  Modern day criminal investigations under international law commonly employ many modern scientific techniques known collectively as forensic science these are:-
2.9.2 Gathering evidence
Whilst acknowledging that police play an important role in deterring crime, their principal role in the criminal justice process is to investigate crime. Central to this function is the gathering of evidence to support the prosecution case, bearing in mind that it is the Evidence must be gathered lawfully otherwise the prosecution is at risk of it not being allowed to be relied upon in any subsequent hearing or trial as a judge may rule that the evidence is inadmissible. For example, police cannot, without a warrant, search premises or listen in to telephone conversations.[footnoteRef:34] Evidence gathered can take a number of forms, ranging from witness statements, physical objects, forensic evidence, including DNA and fingerprints, to business records. Prosecution who carry the burden of proving all elements of the crime beyond a reasonable doubt[footnoteRef:35]. [34:  IACP, Criminal investigation, specific offences, 2nd edition 2006 at page 54]  [35:  Diana Roe, Criminal Law 2nd edition 2002 London at Page 2] 

2.9.3 Use of technology
Advances in technology have greatly enhanced the tools available to police when investigating crime and gathering evidence.  Most strikingly, DNA evidence, the gathering of which is regulated by the Crimes (Forensic Procedures) Act 2000 NSW has revolutionized the criminal investigation process in terms of identifying the perpetrator of the crime. Additionally, closed circuit televisions (CCTV) in public spaces like railway stations, hotels and banks have also provided police with an important tool when trying to identify suspects. 

2.9.4 Search and seizure
In England, the police have no general power to search a member of the public. Police do have the power to stop and detain a person for the purposes of a search if they have reasonable grounds to suspect that the person is carrying illegal articles, such as drugs, on their person or in their vehicle or boat. Reasonable grounds have been held to mean more than a mere possibility but less than an actual belief,  if police have been given special public disorder powers they have the right to search a person or vehicle if they are on a ‘target road or area’[footnoteRef:36]. When police undertake a search of a person who is not under arrest, in the normal course this may involve a pat down and request to remove outer garments. In America the Police are also use an electronic metal detection device and examine a person’s hair and inside their mouth. A strip search must be justified by a genuine belief by police that it is necessary and as far as practicable should be undertaken by an officer of the same gender and with as much privacy as possible.   Additionally, a person must be told the reason for the search and given details of the police officer performing the search.[footnoteRef:37]  In Asia especially in China and Japan the Police are using specially trained drug dogs in public places like railway stations and music concerts. If the dog’s reaction indicates that a person might have drugs then that provides grounds for the police having ‘reasonable suspicion’ and authorizes police to search that person, Once a person has been arrested, police have the power to search that person. [36:  Emmanuel .S. Criminal Procedure, 11th Edition New York 1990 at page 34]  [37: Masawe A.A.F the law of criminal procedure with special reference to Tanzania. 1st  Edition 1980 at page 78 ] 

2.9.5 Detention and interrogation 
Under international law, the Police have no general power to detain suspects for the purposes of questioning.  Once a person is under arrest they may be detained by police for a period of up to 4 hours to enable police investigations to continue. Police can only lawfully detain a person for longer than 4 hours by applying for a warrant which, if granted, can authorize an additional 8 hours detention. It should be noted that the time a person spends in police custody in this initial period does not include ‘time outs’ which are times taken to, for example, arrange, wait for and communicate with support person, lawyer, doctor, interpreter or embassy official or recover from the effects of drugs or alcohol. Time outs cannot exceed 2 hours; if they do they will become part of the 4 hour investigation period. At the expiration of the reasonable period up to 4 hours, or as extended by warrant, police must either charge or release the person.[footnoteRef:38] If the person is charged the issue of bail will then be considered. When arrested and taken into police custody the accused has the right to remain silent and not to answer any questions put by police unless specifically compelled to do so by law because of the specific nature of the offence. For example, the right to silence has been diminished in relation to terrorist related offences. Suspects in such cases are required to answer police questions. Offences in relation to motor vehicles also bring with them certain disclosure requirements as referred to above under police powers.  There is no requirement for an accused to take part in an electronically recorded interview, known as an ERISP (Electronically Recorded Interview of Suspect Person). If an accused does take part in an ERISP (which is video and audio recorded) the police must, at the conclusion of the interview, provide the accused with a copy of the ERISP tape.  [38: Mwaikasu. R J.A. Criminal law, 1st Edition 1995 at page 255] 

2.9.6 Conclusion 
Therefore, the investigation process is not just a one day task, it const money and time consume especially when there is very complicated matter, the police officers and other investigators are duty bound to be responsible and responsive person for they are vested with the enormous power duty against the society. As in the case of Yusuph Ramadhan .v. R[footnoteRef:39] the society depends on them for its law and order enforcement. It the police force behaves in an awkward way one cannot imagine the magnitude of the damage that might be accused. It is important for the society to be protected against such damages, and this duty rise upon the police and must be discharged in a professional manner.  [39:  App, No 171/91 (HC) (DSM) p2] 

















CHAPTER THREE
 LEGAL AND FRAME WORK
3.0 Introduction
The purpose of our discussion in this chapter is to show the interrelationship between public prosecution and police power of criminal investigation. We will show how the law in Tanzania confers vast powers on the police and the other law enforcement agencies to deal as they feel with persons suspected or accused of committing the kinds of acts or omissions categorized as criminal, such as theft, arson, homicide, burglary, rape and so forth.
We will also point out that, in order to ensure that fundamental rights and freedom of such, persons are protected; the task of upholding law and order maintenance must be undertaken within the legal framework which entitles them to do so.

3.1The Legal Framework of Police Power
The legal basis which entitles the police and the other law enforcement agencies to perform their functions  are to be found in the 1977 Constitution of the United Republic of Tanzania, as amended from time to time; the Emergency powers Act[footnoteRef:40],the penal code[footnoteRef:41];the Criminal Procedure Act[footnoteRef:42]and the Evidence Act[footnoteRef:43]. [40:  Act No 1 of 1986]  [41:  Cap 16 of the Revised Laws of Tanzania]  [42:  Act No 9 of 1985]  [43:  Act No 6 of 1967] 

3.2 The 1977 Constitution
The 1977 Constitution, in Article 13, underscores the importance of respect for and protection of basic rights and freedom of accused or suspected persons by the state and its law enforcement agencies in the following language:
In the constitution of the united Republic of Tanzania, Cap 2 R.E 2002, article 13 (6) (a) it provides for right to any person to access the court and subjected to the fair hearing, No person before the court of law should be taken as accused until he or she convicted by the court after the judge or magistrate hearing the case and satisfied with the evidence brought before the court by prosecution side. Nobody is to be for non-existent offence punished Therefore the constitution of the united republic of Tanzania considering all people are equal before the law no person is above the law in term of economic influence or status. So as no person shall be treated in a discriminatory manner by any person acting by virtue of any law in the discharge of any state office or the party, and its organs as well as the Civil rights, obligations and interests of every person and of society shall be Protected and determined by competent courts of law and other state agencies established in that behalf.
3.3 The Criminal Procedure Act (CPA)
In any case the information must be recorded by the receiver in the manner provided for section 10(3) of the CPA.
Any police officer making an investigation may, subject to the other provisions of this part, examine orally any person supposed to be acquainted with the facts and circumstances of the case and shall reduce into writing any statement made by the person so examined. The whole of the statement including any question in clarification asked by the police officer and the answer to it, shall be recorded in full Kiswahili or in English or in any language in which the person is examined, and the record shall be shown or read over to him or if he does not understand the language in which it is written it shall be interpreted to him in a language he understand and he shall be at liberty to explain or add to his statement. He shall the sign that statement immediately below the last line of the recording the statement append below statement recorded by him the following certificate.
‘‘I …… hereby declare that I have faithfully and accurately recorded the statement of the above name……’’
The CPA gives the police general powers of criminal investigation. These powers include: arrests and search, with or without warrant; interviewing and recording the statements of suspect, remand and commitment; escape and recapture of fugitives and many other powers of law enforcement. These powers are set out in Part II of the CPA from section 5 to 69.
Arrest under CPA is based on the English common law[footnoteRef:44], and consist unless there is a submission to custody by word or action, of the actual touching or possibly seizure of the body of the person, with the ultimate aim of detaining him. If the person being arrested forcibly resists arrest or attempts to evade arrest, the person arresting may use all means reasonably necessary in making arrest, unless it is necessary, force should not be used[footnoteRef:45]. [44: Massawe, A.A. F, The law of Criminal Procedure, T.M.P. Book Department, Tabora, Tanzania, 1980]  [45:  Ibid] 

The CPA provides for the power of search and seizure in section 23. A person arrested should be searched immediately following arrest. This is necessary to check if anything may be discovered which may be used in evidence and also to identify the suspect, his personal effects, hidden weapons and so forth. In the case of female suspects, it is mandatory that other women do the search. This should be done with strict regard to decency and should not be done in the presence of men. The power of search and seizure extends to the search of premises, vehicles, ships or vessels aircraft.
Any police officer or person making an arrest is bound, without unnecessary delay, to commit the suspect to the nearest police station for further legal processes appropriate[footnoteRef:46]. [46:  Ibid] 

The CPA empowers the police to put any arrested person under restraint for purpose consistent with the investigation of any offence he is alleged to have committed. Restraint may necessitate keeping the person in custody overnight for twenty-four hours; in the case of an arrest able offence[footnoteRef:47].The period for interviewing a person under restraint is statutorily regulated. It normally four hours, unless extended to eight hours or such hours as magistrate may determine on application by the interviewing officer.[footnoteRef:48]The police are required to commit an arrested person before a magistrate without twenty four hours or as soon as it is practicable, in the case of persons arrested some distance from the local jurisdiction of the nearest court. [47:  Section 32 CPA]  [48:  Section 50(1)CPA] 

3.4 The National Prosecution Service Act
Notwithstanding the provisions of any other law in force for the time being, the Director shall have powers to do all things that are necessary to be done for the purpose of performing the functions of the Service including the coordination of criminal investigations	
In the exercise of powers, the Director may require any authority mandated with investigative functions to investigate any criminal allegations that have come to the Director's knowledge and furnish him with a report on the result of such investigations and that the Director shall have power to order that investigation be conducted by an investigative organ named in the order.
The decision to instate and undertake, continue or discontinue any criminal proceedings is vested on the Director of Public Prosecution. But because of the nature, and proliferation of criminal cases it is impossible for the Director of Public Prosecutions to discharge his duties alone. Even those officers working directly under him such as state attorneys cannot manage all criminal cases. Thus the director of Public Prosecutions has appointed Prosecutors to assist him in his fundamental duties Prosecution of cases in court. Most of public prosecutors are either state attorneys or police officers. But often times the decision to prosecute is not carried out by prosecutors themselves. Such a decision may be made by Officer Commanding Station, Officer Commanding District, Regional Crime Officer or the Director of Criminal  Investigation in terms of police hierarchy. On the other hand such decision may be made by a state attorney or Director of Public Prosecutions himself.
Normally all petty criminal matters are dealt with in lower stages so as to allow senior police officers to handle complicated cases. And the more serious cases are taken care of by state attorneys or the Director of Public Prosecutions himself.
There are certain charges that cannot be instituted without the consent of the Director Public Prosecutions. These occasioning losses to public institutions or to be found in possession of property suspected to have been in unlawfully obtained. Nearly all criminal cases in District Courts have been prosecuted by police officers save those complicated, with legal technicalities, that have been dealt with by state attorneys.

3.5 Police General Order (P.G.O) No 286
According to P.G.O No 286 charge room officer shall prepare a case files and minor offence dockets. Charge room officer must address case file to officer commanding station (O.C.S) for further decision. On the left side of the case file there is a place of minute sheet.
A case file[footnoteRef:49]contains various documents, these includes the first Information Report (PF. 162A), statements (PF.2B), Documents and plans, charge sheet P.G.O 226, The Investigation Diary (PF 2B) and covering report. Case fails must be prepared by O/C stations or by such other officer as may be detailed by such other officer as may be detailed by Regional Commander or O/C District. [49:  P.G.O No.286] 

The OCS[footnoteRef:50] must read a case file in accurately and to find decision with either to supply files to General Investigation ‘‘Upelelezimdogo’’ or OC- CID if there is serious offence or the case complicated one which need higher investigation. [50:  A hand out of P.c OUMA The OCS central police station –Arusha the case and it’s flowing before trials on page 15] 

However, OCS has a power to dismiss a case[footnoteRef:51] if he/she revealed that there is no offence or there is no offence or there comprises between parties. The OCS must dismiss a case by NFA (No further action- i.e. refused) NOD (No offence disclosed, D-CD is charge under section 38; penal code, OD- other discharges. If there is person arrested and it be believed that person has in fact committed no offence[footnoteRef:52], OCS has no reasonable ground on which to continue holding that person in custody. [51:  P.G.O.No.286)]  [52:  Section 64(1)(a) 1985 criminal procedure act CPA] 

O/C station shall address a case file to O/C , CID if shown that there is murder offence, armed robbers and other crimes of a very serious to be done according to rank because police force is organized in terms of ranks, in this case O/C CID provides case files to investigators according to ranks.
According to section 42 a hand book for the police officers based on the revised police General Orders, there must be investigation register. An Investigation Register (P.F. 169) must be maintained by every O/C, station and O/C, CID Unit.
Every report dealt with a case files, minor offence dockets or traffic file in accordance with P.G.O No. 281, should be entered in the Investigation Register by O/C stations.
Investigating Officer (CID) investigate criminal cases according to instruction from OC-CID which applicable in the case file on the side of the minute sheet. Case s which have not inconveniences can be dispatched to the court whether primary court or district or RMS’ court Investigating officer returned back case files to OC-CID if the case is complicated one for further decision.

O/C, CID may address a case files to RCO will must read a file and making decision. Sometimes RCO due to the inconveniences of that case file must dispatch a file to Regional State Attorney for further investigation (legal Opinion) to prove whether a case is or not for accused to be charged.
According to P.G.O. NO 228 whereby, section 28(b) in the case of exhibits for handwriting, ballistic, finger, palm or foot print examinations, parts I & II of PF.118 will be completed and parts II & III forwarded to the Identification  Bureau with the exhibit.
‘‘On the completion of the examination by the Identification of the examination by the Identification Bureau part III of PF.118 will be returned to the originating station endorsed with the result of the examination. It will then be filed in the case file and entries made in the investigation diary showing date of dispatch, date of return and the number of the P.F.118.
It is the duty of the investigating officer to pack, seal and dispatch on exhibit by the most suitable method, bearing in mind its value. An exhibit destined for analytical examination, which is of a perishable nature, will be dispatched by the quickest method, usually by hand, of a police officer who has special responsibility in this connection.
If the exhibit is dispatched by post, it will be registered. The registration receipt number will be entered in the investigation diary and the receipt itself posted a copy of the covering letter or the P.F.180.
An officer bringing an exhibit to Dar es Salaam will be instructed to report on arrival of the O/C Identification Bureau who will arrange for the officer and exhibit to be conveyed to the pathological/chemist.
Examinations as indicate are undertaken by the following laboratories.
Blood stains, seminal stains, and all pathological enquiries to the senior Pathological Laboratory in Dar es Salaam
Drugs, native medicine, poisons, including arrow poisons, viscera (where poison is suspect) to the Government Chemist, Medical Laboratory, Dar es Salaam(iii) Finger, palm and foot prints, handwriting, ballistics to the Identification Bureau C.I.D headquarter.
The aim of the dispatching specimens to the head of Government Chemist Laboratory is to reveal the source of indictment for instance the cases like murder and rape. According to P.G.O No 224 section 13(Post Mortem – Examination and Inquest)[footnoteRef:53] [53:  Section 13 P.G.O 224] 

Coroners are not bound by rules of the evidence and the police, when acting as coroner’s officers must collect and present all available information likely to assist the coroner in deciding on the cause of death[footnoteRef:54]. [54: Ibid
51Ibid] 

When doing the inquiry, it becomes a part from the evidence that an office has been committed in respect of the matter being inquired into by the coroner and if he is of the opinion that the grounds are efficient to warrant criminal proceedings, he is required by the section 14(1) of the inquest ordinance to stay the inquest until the result of such proceedings is known51
According to section 35(1) of the police and auxiliary service Act cap 322 police officer have power to take finger prints of any person who is in lawful custody charged or convicted with/of an offence Is the subject of police supervision order
The O/C station shall on the detention of a person (not yet tried), take or cause to be taken the finger prints of that person n P.F.14B.













CHAPTER FOUR
DATA ANALYSIS, FINDINGS AND PRESENTATION
4.0 Introduction
Our main concern in this chapter is to analyzing the law in criminal investigation and the rights of accused person. through field research there are findings obtains such as violations rights of accused during the processes leading criminal investigation and the unsatisfactory mechanism available to counteract such violations.
4.1 Findings and Presentation
Powers of arrest, I collected filed questionnaires from total of fifty one respondents, from respondents appeared to be Accused person, Police, and eleven normal citizens and replied the following response. By police officer during conducting Criminal Investigation arrest can be made with or without warrants by police officers. The categories of persons who can be arrested without warrant are enumerated in Criminal Procedure Act (CPA). It should be noted that the CPA does not make room for arrest out of the whim or caprice of the arresting police officer. For a police officer to be able to arrest without warrants the offence for which any person is arrested must be a cognizable offence. A cognizable offence is, generally speaking, an offence with two years imprisonment or more.
The circumstance and manner where an arrest can be affected by a police officer are enumerated in CPA. The people being arrested by a police officer are enumerated in the CPA. The person being arrested must be informed of the true grounds for the arrest and no unreasonable force or restraint is permitted except in serious cases50.The right to break into or out of a house is allowed by the CPA if necessary51. It is illegal for a police officer to arrest or detain the wife or child of a suspect as a means for compelling his or her appearance.
The police in making arrests frequently violate the Law. The police in Kinindoni district, for instance, have improved a rule, which authorizes them to arrest on suspicion. This is clearly a contradiction of the law. Further, the law which authorizes the arrest of vagabonds, habitual criminals and so forth is misused to make unjustifiable and illegal arrests to extort money from victims. Dozens of people are arrested everyday by policemen on. ‘‘Patrol’’ and in addition some arrest are made in purely civil matters.
Majority of those arrested are the youths, boys mainly, who are either unemployed or engaged in petty activities like push – carting, portage, peddling merchandise and foodstuff. Also often arrested are drunker of various local brews people here about on various activities or on their way back home at night.
Some of the people arrested are released immediately after payment of money to the police, the money are for discharging a person from the hands of the police. Those unable to pay the money for their immediate discharge are loaded on police truck (Kalandinga) and locked-up till the following day, when some are released after payment of discharge money by relatives or friends. 
The powers of search and seizure, conducted interviews from twenty eight respondents appeared to accused, police and normal citizen, The CPA empowers the police, when conducting a criminal investigation to search any building or vessel, carriage, box, receptacle or place in order to recover anything connected with the commission of an offence[footnoteRef:55]. A search can be done on any day including Sunday. Normally it must be done at any time between sunrise and sunset but the court may authorize a person making a search to do at any hour. When the article being searched for is seized and brought before a court, it may be detained until the conclusion of case. Under no circumstances should there be a seizure of article in no way connected with a crime.  [55: 50Criminal Procedure Act 1985, s,23
51Ibid s,21
52Massawe, op. Cit, p.39] 

The research has found that that the police in Dar Es Salaam particular in Kinondoni district frequently engage in illegal searches for extorting money from the victims of their action. In a research that we made of six women engaged in the business of distilling and selling of illicit liquor (gongo) and five boys   who sell marijuana (bhangi) in Kinondoni district, obtain the following response.
That all these persons are victims of surprise police raids conducted at regular intervals, in which they are arrested and released immediately up on payment of discharge money. As a result many of these persons have decided to pool their financial resource together, so that whenever any member is arrested the other members would draw an amount out of this pool to secure the person’s release from police custody.
The residences of these people have been searched often and any illicit goods seized by the police are restored up on payment of money to the police officers concerned. In all cases these searches were altogether illegal because they lacked the authority of search warrants or were carried out by very junior police officers and who were not accompanied by independent witnesses of the locality as required by law.
In some cases a few of these people ran away to avoid arrest and, in so doing left their homes open (unlocked). In such cases the police officers involved took advantage to ransack the houses for money hidden under mattresses, or inside pillows and boxes. The police steal all such moneys found.
A separate research done in connection with search and seizure of homes of suspected property offenders found that in Kinondoni the police tend to presume everything found in such homes are stolen property. Particularly the police and other law enforcement organs continue to operate, as if that there had been no significant changes in the constitution of the country. The above incidents bear testimony to this claim. Law abiding citizens need not be trouble by the police. They have the right to enjoy the rights and freedoms provided in the Bill of Rights.[footnoteRef:56] [56:  Peter, op. C it p.39] 

Stated earlier that the exercise of police powers of criminal investigation is subject to limitations imposed by the CPA under Part II from section 5 to 69, These are elaborate provisions, which, if adhered to, could greatly augment the protection of human rights and freedoms I the course of discharge of duty to maintain public order by the police. For it is here as alluded to earlier that the police are enjoined provides for prior authorization of a search warrant before any junior police officer can enter and search homes of suspected or accused persons.
The Powers of Detention and Release, conducted interviews about thirty respondents among of them are police, accused and normal citizen, after a suspected person has been arrested, it is the duty of the police to take him/her promptly to Court. The law in Tanzania is that a person arrested for breaking the Law should appear in court as soon as possible, that is with 24 hours, unless there are compelling reason for not doing so.(section 32 CPA) This duty is often ignored, and arrested persons are sometimes held in police custody for days and discharged by the police without a court appearance.
Most of the people arrested and detained by police are released without any Court appearances. Some cases, such release follows illegal arrest and, hence, illegal detention, but in other cases it is considered to be most practical method for dealing with people arrested for minor offence of vagrancy.
Illegal arrests are arrests are either arrests made on mere suspicion, or where there is no evidence of crime or for the purpose of extorting money. Clearly that illegal arrests and detentions take place almost every day in Dar es Salaam especially in Kinondoni district. This habit has been accepted as a modus operandi to the extent that the police feel that they have a right to arrest and detain people without following laid down procedure. It is therefore not a surprise that when a person who has been illegally arrested and detain by the police for a long time is released without being charged he and his relatives thank the police instead of lodging a complaint.[footnoteRef:57] As shown above they are also very happy to pay the police for arresting and detaining them for no reason at all. [57:  Peter, op. Cit p.527] 

The Rights of Accused Persons in the Criminal Procedure Act, supplied questionnaire to the forty respondents from accused persons, legal officers and advocates and get the following feedback, the CPA can be described as the rules governing the balancing of controlling of conflict governmental function of maintaining law and order and safeguarding the human (rights) of the citizens. In this regard there are valuable provisions to be found in the CPA which are intended to give effect to the Bill of Rights provisions in the Constitution, especially with regard to the right to life, liberty and security of the person.
The CPA guarantees the right of protection against torture and inhuman and degrading treatment or punishment by requiring the police and other law enforcement agencies when making arrest no to use more force or subject the person arrested to greater indignity than necessary. The police are further required to refrain from any act likely to cause death of the person being arrested. In brief the person being arrested has a right to a humane treatment.
Any person arrested and taken into custody for investigation has got several rights available to him under the CPA. He has a right to brought before a court within twenty four hours after he is taken into custody. Where the case is not of a serious nature, the arrested person has right to be released upon executing a bond with or without sureties. The CPA provides for the right of person under custodial investigation to access to a lawyer or friend or relative before and during interrogation.
This right to bail is guaranteed both in the 1977 Constitution and in the CPA to all persons facing criminal charges before courts. This is because there is a presumption of innocence until the contrary proved. Thus a man whilst awaiting trial is as of rift entitled to bail.
Public Prosecutors and Police Investigators in Criminal Investigation, Conducted interview from nineteen respondents among of them are  prosecutors, magistrates, legal officers, accused, plaintiff and advocates get the following response Public prosecutors have responsibility to prosecute on behalf of the Director of Public Prosecutor’s[footnoteRef:58].But because of the magnitude of the task of conducting prosecutions throughout the country, the Director of public prosecutions has been empowered by law to appoint public prosecutors to assist him. [58:  Section 89(1) of CPA 1985] 

In Tanzania police powers public prosecutions are very closely related in two main ways. The first is preliminary works of criminal investigation before prosecution in the courts is generally handled by the police, as the main agent of the state of this purpose. Secondly, although in Tanzania, all criminal prosecutions are the direct concern of the Director of Public Prosecutions and his officials, in truth the balk of prosecution is undertaken by police officers appointed for that purpose. Every police officer so appointed is subject to the express direction of the Director of Public Prosecutions (DPP).
Powers of Public Prosecutors, a public prosecutor is an integral part of the machinery for the administration of criminal justice. No legal system that uses public prosecutors in the dispensation of criminal justice can afford inexcusable weakness on the part of its public prosecutors.
A public prosecutor, as an officer of the court, is charged with the very important duty of assisting the court in discovering the truth or otherwise of allegations against accused persons. The duty of a public prosecutor is to present the case against an accused person by bringing the evidence that is necessary and available, and presenting it in the best possible manner, in order to enable the court to reach a just decision.
It is therefore incumbent up on the public prosecutor to ensure that evidence presented explains all the questions in issue in the case he is prosecuting. His duty, therefore, covers perusal of the contents of his case files the charges and the presentation of evidence before a court of law. In court, he is required to examine witnesses and to bring out all that the witnesses know about the matter in order to enable the court to reach a reasonable and just decision.  
The role of public prosecution requires a sound knowledge of the basic principles of criminal law, criminal procedure, the law of evidence and the principles of practices that are used and applied in courts. An exhaustive knowledge of the law is of course, impossible for many public prosecutors, majority of whom have little knowledge of substantive and procedural law and practice. As a matter of fact many police prosecutors are of the rank of Assistant Inspector, and their legal qualification is no more than a Certificate in Law from the University of Dar Es salaam. This qualification puts them at disadvantage when faced with qualified private advocates with University degrees and several years’ experience in private practice.
Every public prosecutor is empowered to appear and plead without authority before any court in which any case of which he has a charge is under enquiry, trial or appeal; and if a private person instructs an advocate to prosecute in any such cases, the DPP may if he so wishes may take over and continue any such proceedings.
Public prosecutors have powers to withdraw cases under section 98 of the CPA, provided that he can satisfy the court that he has sufficient reasons permitting him to withdraw the charge or complaint.
Every police officer or above the rank of sub- inspector of police is a public prosecutor[footnoteRef:59] these prosecutors undertake prosecutions only in the District and the Resident Magistrate’s Courts. They are barred by law from prosecuting in Primary Courts and by practice; it is only State Attorneys who prosecute in high Court. The cases they deal with range from simple common assault cases to those involving theft of large sums of money. There is a relationship between (police) public prosecutor and investigating officer (police investigator) it is revealed in this research there is not a good relation between investigating officer and police prosecutor whereby he has already called to magistrate to adjourn the case. [59:  Speech conference on crime and penal problems in East Africa, reported in [1966] 2 No 1E.A.LJ] 

Also there is a problem of number of police prosecutors which leads delays of cases its result causes violation of human rights especially for accused. One police prosecutor have contains many case files to prosecute. Moreover it is revealed in this research problem of miss collection as a factor where by majority of police prosecutors have no legal knowledge the rest have only certificate of law which is not as a results prosecution side fail to prove beyond reasonable doubt at the end of many cases is ‘‘Nolleprosecqui’’[footnoteRef:60] . [60:  Section 91(1) of CPA 1985] 

There is Abuse of Due process during conducting Criminal Investigation there is regular police abuse of process. Examples include tampering with evidence, intimidating, witnesses, corruption false representations and refusal of bail. There are complaints that police investigations and prosecutions are slow[footnoteRef:61] [61:  The police, The people, The Politics: POLICE ACCOUNTABILTY IN TANZANIA- Tanzania report-final 2006)] 

Detainees and suspects being held in prison complain of physical assault and lack of access to their families or a lawyer. Detainees also claim they are held on fabricated charges that are ‘‘dumped” on them by police in order to close files that have remained open for some time. Police file missing is the reason which cause of adjournment before the court of law. Sometimes in maliciously police file missing for his aim of remand of accused and the accused being held in prison complain of physical assault and lack of access to their families.
Section 225 of CPA (R.E 2002) was enacted in order to ensure the accelerated trials especially in criminal cases, wherever a certificate by a regional crime Officer is file in court stating the need and grounds for adjourning the case, the court may adjourn the case for a further period of exceeding an aggregate of sixty days in respect of offences stated in first schedule to this act[footnoteRef:62].  [62:  Section 225(4) (a), CPA] 

There is some members of police officers especially C.I.D’s use section 225(4) (a) 1985 to discriminate accused persons. Although is a duty of police force to prevent and detect crime according to police force and auxiliary service Act (R.E.2002) yet police officers discriminate accused persons by using section 225(4)(a) of CPA. It was revealed that due to the fear of bad character of criminals, CID members collude with R.C.O to issue a certificate to be filled in court stating the need and grounds for adjourning the case for instance if the offence is non bailable offence (i.e Armed Robbery) a person (accused) staying to languish in prison under police custody because of police by abuse due process cheat a court by using section 225(4) (a) (supra) by saying that ‘‘investigation not yet completed’’. In the case of Republic v Cleophance Kaketi[footnoteRef:63]the accused stayed in remand because of negligence on the part of the investigation of police. Another case was that case of Ibrahim Hassan & Another v R[footnoteRef:64]. According to that case, the appellants were charged for armed robbery, the judgment of this case was appellants were sentenced to thirty years imprisonment each and twelve strokes, Ibraham and other one appealed against both conviction and sentence. One of the issues in this case adjournment of the case contrary to section 225 CPA [63:  H.C, Criminal review 19 MZ-75,[1975]]  [64:  1992 TLR 48] 

The adjournment of the case by the trial court for an aggregate period exceeding sixty days and the trial of the case there after without certificate by the R.C.O or DPP or State Attorney being filed in a court was contravention to the provision of s.225(4) of CPA and therefore ought to be null and void.
The meaning of section 225(supra) was explained by learned judge; At any state of after expiration of sixty days, if there is no any certificate filed before the court of law to justify more adjournment, the court shall proceed to hear the case. In the case if prosecution side is not ready to proceed then the court must discharge the accused under the circumstances, for trial magistrate to act otherwise such as adjourning the case, such act is to be declared unlawfully.
It was revealed that in the appeal before the High court the continual holding of the accused person in remand amounted the unlawful detention, since there was no certificate filed in the court by the prosecution side which explained the grounds of adjournment after the expiration of sixty days the court ought to discharge the accused prison. The adjournment of previous court was unlawful, since the provision under section 225(4) and (5) of CPA are legally.
The enactment of section 225 of CPA (R.E 2002) was the aimed at controlling delays in criminal trials but as it has been seen above the provisions are abused in our custody.
4.2 Conclusion
In this chapter attempted to highlight violation of human rights through abuse of the powers of criminal’s investigation and prosecution which are mainly police work. Show how the police sometimes misuse these powers to abuse and harass members of the public. The CPA and other laws which regulate the powers of criminal investigation and prosecution emphasize respect of the basic rights and freedoms of suspected and accused persons. The police, therefore, have no right to punish or brutally punish people or abuse them. The excessive use of force by the police, the unnecessary arrests and detention by them cannot be justified the grounds of maintenance of law and order.












CHAPTER FIVE
5.0 RECOMMENDATION
In order to ensure that the basic rights and freedoms of any person suspected or accused of crime are not unreasonably and unfairly infringed we recommend six things.
Arrest should be made on a reasonable cause only the person being arrested must be informed of true grounds for arrest and no unreasonable force or restraint is permitted except in serious offence.

Courts should dispose cases more rapidly. Speedier justice is possible with minimum injury to accused rights and freedom. In order to avoid violation of Human Rights for accused person to be in prisons while the physical conditions of the prisons in Tanzania in term of food, accommodation, ventilation and lighting defy human rights standards guaranteed in the Prison Act aforementioned also wasted of time for some accused for long time waiting judgment of the case then later on acquitted or their cases withdrawn by public prosecutors.

The physical conditions and programs of prisons and lock-ups should be improved in terms of health and sanitary conditions of these places of detention of human beings. Persons awaiting trial should be separated from convicted criminals.
Public prosecution should be removed from the control of the police and entrusted to full time prosecutors; so that the police are left only with powers of criminal investigation.
Elaborate measures should be taken to make careful selection and professional training of the police force, which is human rights, conscious. For example CID.(fraud, intelligent, finger prints and foot prints etc) courses comprises only three months at C.C.P Moshi in Kilimanjaro. These three months ot enough to provide best qualified C.I.D.

Government to take proper measures to educate the public that it is improper to only complain against the police as far as delays of cases as concerned in order to eradicate illiteracy to the public of Tanzania Government should have to provide Civic Education to the public. The aim of civic education is people to understand their rights. The public in its entirety needs to be acknowledged that in the course of dispensing justice, the whole community of men in perpendicularly concerned.
The government should improved funds to the police criminal investigators. Criminal investigation funds (C.I.F) applicable for the purposes of the purchase of criminal information the reimbursement of C.I.D. officers authorized investigation expenses for packing exhibits and the payment of fees of female searchers, expenses for packing exhibits and payment of fees to non-government vehicle examiners for the special examination of motor vehicle in connection with criminal cases.
The government should increase the number of magistrates in this country also undermine the whole system of investigation it revealed that in this research other delays in criminal case which led violation of rights of accused caused by the few number of magistrates.

The police must be have a chemist/pathological laboratory of their own. The Government Chemist Laboratory and pathological laboratory of the Muhimbili hospitals are too pre-occupied with matters other than those which relate to criminal investigation to be able to render speedy and prompt services to police case

5.1 Conclusion
The focus of our discussion in the preceding four chapters has been the need for promotion and protection of basic rights and freedoms of suspects and accused persons prior to and during criminal trials. This is because those individuals suspected or accused of crime are often subjected to high-handed police action from the moment of arrest to prosecution. This has continued to happen despite the fact that the CPA and other laws contain specific provisions regulating the conduct of criminal investigation and prosecution by law enforcement organs, the police in particular.
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