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ABSTRACT
Since 1990’s Tanzanian government has liberalized its economy, from that it experience changes and developments in different sectors including the ICT sector. Actually, Tanzania has not left with the technological changes happening in the world although under legal regime there are no changes. The situation should not act as barrier to this branch of technological advancement. This dissertation specifically based on electronic commerce and minor incapacity to contract and its legal implication in Tanzania.  Chapter one contains the background of the issue minority incapacity and its legal implication in electronic commerce. It traces the traditional way of contract formation ie. paper based contract and the changing and development of technology and the outcome thereof. It also contains literature review of various writers who have written on the topic of minority incapacity under development of technology. Chapter two contains literature review in details starting with introductory part of the research problem, the issues pertinent to minority incapacity under modern world of technology is discussed to. Chapter three discusses the methodology employed in this dissertation which include online libraries   also interviews from several children and adolescents[footnoteRef:1]  especially in the internet café, games shops and Primary and Lower secondary Schools, interview with parents and teachers was also undertaken.  Chapter four provides for analysis and discussion of the findings including, legal framework, legal implication, proposal for changing the laws and reexamine the minority doctrine. Chapter five covers observations, recommendations and conclusions about electronic commerce and the question of minority incapacity in Tanzania and the way forward. [1:  In Tanzania are the young people between ages 10 to 19.] 
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[bookmark: _Toc398222692]CHAPTER ONE
[bookmark: _Toc398222693]1.0 INTRODUCTION
Generally, everyone presumed to have the capacity and power to bind him contractually. However, Minor are regarded by the law as incompetent to contract for the reason that children lack the ability to understand and appreciates the consequences of their acts and thus should not be bound by the law.

The development of technology and the excessive use of internet even by minor leave many questions to the doctrine of minority incapacity to contract. How can you identify that the one who entered into contract is minor to the context that there is no physical meets.  It should be apparent that the minors of today are not the same over forty years ago, minor are well engaged in use of computers and other electronic devices with internet capacity, in fact minor are well conversant with web based than adult and whereas the traditional law views as no accountability and has no legal consequences. 

Tanzania likes as any other countries of the world live in the information age and cannot avoid the consequences of the information age in all spheres. With the information technology in place, many persons legal or natural do transact business within and beyond the country through the Internet[footnoteRef:2], making the world become a global village where people can do business without borders.  In addition, contracts are concluded through the internet and breaches of the same are done through the same means.   All these   raise questions on the issue of contract of which contracted through electronic means and of whom the law regarded as incompetent. As minors continue to enjoy significant legislative protections, this work endeavor the legal implications of minor incapacity and technology development in Tanzania.   [2:  Tanzania Legal News:  Cited from http://tanlex.wordpress.com/ visited on 16th  May ,2014] 


[bookmark: _Toc398222694]1.1 Background of the Problem
Under this, technological changes minor are not excluded from this stage and Tanzania for somehow developed from transacting business electronically.  In fact, minors are not excluded from the world electronic commerce. They enter into electronic contract or transact business as anyone else.  Capacity of person in a contract is provided in a Contract law of Tanzania[footnoteRef:3] which states that the parties to the contract should be competent to enter into a contract. It is provided that:  [3:  Section 11, CAP 345 R.E 2002 ] 

“Every person is competent to contract if he
(i) is of the age of majority, 
(ii)  is of sound mind, and 
(iii)  is not disqualified from contracting by any law to which he is subject”.

Thus, the contract with minor is unenforceable except in certain exceptional circumstances. Example   contracts   for necessaries, items that are beneficial and necessary to them.

Technological developments enable anyone to transact business electronically and minor cannot be excluded although Tanzania still regards that minor has no accountability and have little or no legal consequences.
The Law of the Child Act, 2009 and the Children’s Act, 2011, provides only the fundamental rights of children and especially lay down the foundation for a child protection on violence, abuse and exploitation of children. The Tanzania laws lack the provisions governing rights and obligations of minors in the e contracts and in ICT at large.  This study will examine the incapacity doctrine under electronic commercial transaction in which minor are regularly engaged. 

Minor need a law protections on their acts as well as the acts of others that sometime infringe their rights. In addition, the age of 18 years as the age of majority should be re-examined under the world advanced technology for the reasons that even 12 years children are well conversant with computers and transact business electronically as anyone else.

[bookmark: _Toc398222695] 1.2 Statement and Purposes of the Problem
Since 1990s, Tanzania has embarked on the use of computers and internet communications in her government transactions and business sectors. The person also has well engaged in transacting and concluding business transactions via the internet.  The rise of computer technologies   and subsequently the Internet   has made the relationship between technology and law to become an important topic issue. This relationship has been studied in specific contexts on contractual relationships under e-commerce law.[footnoteRef:4] [4:  Alex B. Makulilo, ICT law book: a source book for information & communication technologies and cyber law.    ] 


This study examined whether the minor doctrine incapacity is proper to apply in today technology, assessed the current legal regime whether it meets the demands of the day and proposed   measures viable to electronic commerce in order to fill the gap that is present in the legal regime.

In addition, this study   will help both the consumer and supplier in Tanzanian   not to lose their rights to the reasons of incapacity.    Furthermore, the study led to the legislature to amend the Tanzanian Contract Act[footnoteRef:5] and any other Commercial and Childs Laws and to establish the Electronic   laws.  In short, the study has ventured to discuss in detail how Tanzania can change and establish the laws to address the technological changes in regards to minor.   [5:  CAP. 345 R.E 2002] 


[bookmark: _Toc398222696] 1.3 Hypothesis
This topic needs to be studied because the development and technological changes is not left the minor to interact. The Tanzania legislations still use a minority incapacity based on traditional paper based contract. In addition, the community in Tanzania including minor enters into contractual arrangements with external world through websites or email. All in the entire electronic environment is not suitable in Tanzania in terms of the laws and the technology.   
 
This study will also summarizes what has already been done in the area of protecting minors in the digital world and presents the further steps required to reinforce.
[bookmark: _Toc398222697]1.4 Objectives of the Study
The objectives of this study   attain the following:
1. Critically examine the law relating to Contract in Tanzania and the minor incapacity doctrine and minor activities through technology. 
1. Examine the background of the electronic commerce in Tanzania.
1. To find out whether   there is any initiatives taken by the government of Tanzania on regard technological changes.
1. The research aims to see how minor interact in electronic commerce and what are the legal implication in consideration  that has no capacity to contract 
1. To observe the current legal regime in the country, assess whether it suffices the present technological advancement in the country to wit electronic commerce.
1. To give recommendations pertinent to minority incapacity and electronic legislations in the country.
1. To examines the age of majority to encompass the technology changes.
1.  Highlight the problem of doctrine in technologically world. 

[bookmark: _Toc398222698]1.5 Significance of the Study
The study is significant in the following:
1. The study will adds and enriches the existing body of knowledge on the question of minority incapacity in Tanzania.
1.   The law of our country needs to be regulated in order to encompass the changes because e-commerce is growing very fast like any other country in the world. Many transactions are currently done via internet, also online communities and forums like Face Book and Twitter make people to interact mostly and thus transact widely as if they were in the same village.
1. This study will be important in order to examine the current legal regime as opposed to technological advancement.  Also will help   to push, lobby and advocate for a comprehensive legislation on electronic transaction to bring about changes to the current legal regime that seem to be insufficient. 
1.  This study also will assess the current legal regime in Tanzania   if meets the demands of the day and propose any measure. 
1.  Will show the rights and duties of children under electronic commerce.

[bookmark: _Toc398222699]1.6 Literature Review
On describing the minority incapacity doctrine  Larry Cunningham in his article ‘A question of Capacity’[footnoteRef:6] described the capacity and the modern child that   capacity of the child means that understanding of children’s rights and responsibility, whether children are capable of exercising certain rights or being held accountable for their actions i.e ability of individual to make a decision.  Children lack legal capacity to make decision on their own is a traditional rule relates to both rights and duties owe them. Capacity is a traditional requirement of the contract[footnoteRef:7] . [6:  Larry Cunningham :A question of Capacity : Towards a comprehensive and consistent vision of children and their status under law   ]  [7:  Ibid] 


Children are more over uses of internet and many of them engaging in electronic commerce.  In Tanzania the trend that young children are buying goods and services electronically increase. Although there is no study that has been done to know the average of children that  have access to internet but there is so many internet café where children uses it to buy goods or playing games. The general rule of English law is that any person is competent to bind himself to any contract he chooses to make, if it is not illegal or void for reasons of public policy[footnoteRef:8] [8:    JC Smith, Smith & Thomas: A Casebook on Contract, Eleventh Edition, 2000, Chapter 17. ] 


The emergency of technology enables any one to engage in transacting and concluding transactions via internet. In short, e commerce and e contract in general is growing rapidly in the country and the legal profession has not escaped for this advancement. In addition, Minor activities through internet not only engaged in electronic commerce but also involving under unauthorized computer related which may lead to online criminal.

Despite the technological changes and excessive use by minor in electronic transaction, they still enjoy legislative protection in Tanzania. Daudi Mwita in his article[footnoteRef:9] explained that the existing laws in Tanzania provide a general guidance to cyber contracts because there is no specific legislation to govern electronic transactions. This makes it difficult to respond sufficiently to technological changes.  Great changes and new technological development offer many opportunities for minors and create challenges to their protection. In addition, the changes have been observed in the use of mobile devices, the majority of minor use mobile for the purposes of playing games, chatting and buying smaller things, which generate a growing demand for on-demand services on the internet.   [9:  Daudi Mwita : Electronic Contract in Tanzania an Appraisal of the Legal framework’2011] 

In many countries especially in Africa the legal framework tailored for paper-based commercial transactions .For examples in South African under the article which is called Green Paper[footnoteRef:10] elaborated that:  [10:  A Green Paper on Electronic Commerce for South Africa, 2000,  ] 

‘’There is a need to formulate a new legal framework that also includes those transactions that are concluded electronically. Also elaborated that in order for a transaction to be legally valid a policy and laws should address all the different factors and challenges that are associated with using an information and communication technology’’.

Tanzania tries to provide the guidance and some amendments of laws to consider electronic transactions, Examples the Law of Evidence Act[footnoteRef:11] are amended in order to recognize electronic evidence.  but still need to  ensure that any laws that are enacted to adapt to the law of contract that are expressly in a technologically neutral manner; so that changes in the law are not restricted to existing technology but can also apply equally to new and future technology[footnoteRef:12]. [11:  The Evidence Act RE: 2002]  [12: Mkandya, Bernadetha Hassan, Admissibility of electronic evidence in Tanzania: law and practice, ] 


In regard to minor incapacity through electronic commerce, also in view of the fact that the law on Internet commerce is as yet poorly defined,   consumers must be protected against the risk of being deprived of protection through the unfamiliar, incapability of other parties,  inadequate or conflicting law of a foreign country being applicable to the contract. As we said, today most of the business transactions are made electronically, thus,   paper based contracts are regarded as traditional   forms of contract and is rapidly changing. So, for that scenario of new technologies around the world create challenges for the legal system that need to be reformed.  

The Report of the Law Review Commission on the Law Relating to Children in   Tanzania of 1994 elaborate that ‘The present law in Tanzania and practice related to children’s in various  socio economic circumstances had been overtaken by the ever changing circumstances.  The definition of child in relation to contractual obligations is unclear with the regards of categorization of children between stages of maximum incapacity and later stage of childhood where the legal protection out to be lesser. Also due to dramatic changes of technology and minor excessive use of business through internet it is recommended from the report of Commission[footnoteRef:13] that ‘the definition of child and young person should be changed so that the child is defined to mean a person below 14 years and young person mean a person of 14 years and above, thus the researcher intends to recommends   the age of majority should be changed in this technological era. [13:  Law Review Commission on the Law Relating to Children in   Tanzania , 1994] 

 
Mambi, A,[footnoteRef:14] contends that the current legal system in Tanzania requires transactions that are paper based and contracts are to be made by deed in writing and evidenced using original document. The Laws are designed to facilitate paper-based transactions and as a result lack of regulatory steps to secure e- transactions such as   e contracts. Our focus will be much focused   on reviewing the existing Law of Contract Act to encompass e-contracts, which lead to change the essential elements of contract especially on the issue of capacity to enter into contract. [14:  Mambi A: The status of cyber Law in Tanzania, 2006] 

[bookmark: _Toc398222700]1.7 Research Methodology
This study tries to look on the legal implication of minor through electronic commerce in Tanzania   and has been analytically described in chapter three of this report.  The issue of electronic transaction was merely developed in 1990’s in Tanzania, few people have written on the issue of electronic contract on regard to minority incapacity    in Tanzania. Therefore,   I used analytical methods through online in order to get data because it was   difficult to get paper-based research on this topic. In this study, we use both the Primary and Secondary Data.  

[bookmark: _Toc398222701]1.7. 1 Primary Data
Primary research is the research generated by asking questions and conducting a survey to get results.  In this study we do a survey to see how minor interact through internet by asking himself especially in schools and in internet café. The researcher used this method to get a sampling and data to see the volume of number of children who use internet in everyday and how transact business through internet. In addition, a researcher used interview with legal practitioners, parents and teachers to see how they deals with this issues. 

[bookmark: _Toc398222702]1.7.2 Secondary Data Collection
The methodology in this study also based in secondary data. I used to read and analyzed several pieces of literature concerning the contract, capacity to enter into a contract and minor under the technological changes. In addition, the law of contract were read and analyzed; most data   obtained through internet, journals, development reports and study of the official records notably on legislation and policies on electronic contract.  
Review through internet sources   assisted to obtain a recent data for this study from different scholars and experts in electronic contract matters.

[bookmark: _Toc398222703]1.8 Scope and Limitation of the Study 
Generally, this work it deals with e contracts and in particular implications of minor incapacity in e commerce to contract law.  Also the work limits   the challenges of the modern technology to a specific branch of contract law. Two main reasons compelled the researcher to adopt this restrictive scope; first, the minority incapacity in a contract and the excessive use of electronic transaction by minor today.   Second, the legal framework in Tanzania that not encompasses the technology of today.    

[bookmark: _Toc395709123][bookmark: _Toc395709206]Geographically, its scope confined to the Tanzania including Zanzibar, though is a union country but has its separate law of contracts. A number of problems encountered by the researcher while carrying on this study including financial insufficiency. Given the fact that the funds were limited, it was cumbersome for the researchers to travel from one city to another for data collection and meet other costs such as stationeries and printing facilities. However, time keeping, commitment and good financial arrangement enabled the researcher to go ahead and to make this study successful.




[bookmark: _Toc398222704]CHAPTER TWO
[bookmark: _Toc398222705]2.0 ISSUE PARTNET TO MINOR AND ELECTRONIC COMMERCE
[bookmark: _Toc398222706]2.1 Introduction 
The concern of our study generally was to examine the legal implication of electronic commerce and the minority incapacity.  The major problems that were being examined are one of the essential elements of valid contract which include capacity to contract. E-commerce involves e-contracts and the community in Tanzania enters into business contractual arrangements with external world via websites or email.

The question to be asked how electronic environment in Tanzania is   suitable in terms of the laws and the technology.  The requirements of   in electronic contract has become a challenge because there is no physical meet to know whether the other party are capable to enter into contract, Tanzania has no age verification to know whether the other party are above the age of majority to enter into contract.

In Tanzania,   the existing law favours a traditional way of contracting rather than electronic contract, which is makes, it difficult to respond sufficiently to technological changes. The contracts are generally governed by the Law of Contract Act but once it appears that electronic contract is an issue to the court, the courts of law may extend and develop some principles where necessary, to fill the gaps[footnoteRef:15]. All in all Tanzania have inadequate legal and regulatory framework to support technological development. [15:    Daudi Mwita Electronic Contract in Tanzania : An Appraisal of the legal Framework, 2011  ] 

The purpose of law of contract is to ensure that the parties who enter in to contract understand the terms of the contract. That why this  research examined how minor interact in a daily business transaction through internet and what are the legal implication. It is observed that the development of ICT in Tanzania creates challenges in the formation of electronic business contract.  The first one is the adequacy of the legal frame work within which online business are concluded and the second the various risk  associated with online  buying and selling of goods. Therefore, this chapter endeavors to define what electronic commerce is, discuss the issues pertinent to electronic commerce and the way minor interacts in electronic business transaction. The legal implication of minor incapacity in electronic commerce is also discussed to.

[bookmark: _Toc398222707]2.2   Contract Laws  
All contract in Tanzania are governs by the law of Contract[footnoteRef:16]. There is no any law concerning electronic contract.  The purpose of law of contract is to ensure the parties who enter into contract understand the terms of the contract. This is one of the areas, which can be affected by the development, and use of electronic commerce. The Law governing Contract in Tanzania still is for paper-based contract and applies the doctrine of minority incapacity for contract formation.   [16:  CAP.345 R:E 2002] 


The concept of understanding of the terms of contract and the age of majority creates challenges under this era of technology. It seems that children from 14years understands what he want to do  under  electronic means than in paper based contract because minor and internet are likes a twins and are very attractive to them. It observed that Tanzania even though has not yet Electronic contract law but any contract entered   there must be formed in accordance to the   essential elements in order to form a valid contract. 

[bookmark: _Toc398222708]2.2.1 Essential Elements of Contract
 Every valid and enforceable contract must have certain fundamental characteristics on which in the absence of any one or more of the following ea contract may be void, voidable, or   unenforceable.
i. There must be an offer and acceptance 
ii. There must be a Consideration, 
iii. Parties must have a capacity to contract,
iv. Parties must have free will (consent)to contract,
v. Parties must have intended to create a legal relationship,
vi. Words must be certain.

According to Tanzania Law of Contract[footnoteRef:17] described that parties to the contract must be competent.  It is expressly provided that every person is competent to contract if the person: [17:  S.11 Law of Contract Act , Cap 345 R.E 2002,] 

i. is of the age of majority;
ii. is of sound mind; and
iii. is not disqualified from contracting by any law to which he is subject

[bookmark: SLASG-ch04-UID17]Generally, under international level, capacity of parties in a contract described that each party to the contract must have legal capacity to make the agreement. However, there are some restrictions on the capacity to contract in a category of person like minors. In Scotland,   the general rule is that persons under the age of 16 years old do not have the capacity to enter into any transaction and having legal effect. A contract so made will be void unless it falls within one of the exceptions provided by section 2 of the Act[footnoteRef:18]. In particular, a person under 16 may be deemed to have legal capacity to enter into a transaction if: [18:  Section 2  of the Age of Legal Capacity (Scotland) Act 1991] 

i. (a) of a kind commonly entered into by persons of his age and circumstances; and
ii. (b) on terms which are not unreasonable[footnoteRef:19].. [19:  Ibid Section 1(a)  ] 


Also it is   provided that a person achieves full contractual capacity at the age of 16. However,   the fact is that young people mature at a different rate from the age of 14. Section 3 of the Act permits a person under 21 to apply to the court to set aside a transaction entered into before he attained the age of 18. In so doing, the applicant must establish that it was a 'prejudicial transaction', which is defined as a transaction that:
(a) an adult, exercising reasonable prudence, would not have entered into in the circumstances of the applicant at the time of entering the transaction; and
(b) has caused or is likely to cause substantial prejudice to the applicant.

In order to make an enforceable contract, people have to be able to understand what they are doing by examining the both maturity and mental capacity. Without both of these, one party could be at a disadvantage in the bargaining process, which could invalidate the contract. For a contract to exist the parties must have contractual capacity. This area has become more complex in a technological as a result need a statutory developments at a state level i.e. to reform national law to encompass the technology changes.   

Tanzania experiences the new   contract formation that is electronic contracts, which are operated without a legal framework.  It is where the issue arises of, whether the Law of Contract of 1975, Cap .345 R.E 2002, curter the needs for the Formation of Electronic Contract in Tanzania in terms of contract formation, validity and other essential aspects of the contract. 

[bookmark: _Toc398222709]2.3 Electronic Contract 
[bookmark: SLASG-ch04-UID101]Before we discuss in details about electronic commerce, we should understand the term Electronic contract. Generally, it is as contracts made using computers; via either e-mail or the Internet, or that involve computer related products, such as databases and software. There is no difficulty in concluding everyday contracts through transactions over the Internet no special formality is required in concluding electronic contract. 

The Electronic Communications Act 2000, provides that contracts required to be made in writing can now be accommodated in electronic form. Also section 7 of the Act[footnoteRef:20] provides that electronic signatures incorporated into electronic communication and the certification by any person of such a signature shall be admissible in evidence in relation to any question as to the authenticity or integrity of the communication or data.   The 2000 Act established the foundations for full electronic freedom of contract[footnoteRef:21].  [20:  The Electronic Communications Act 2000,]  [21:  Practical Law Training. Dispute Resolution   ] 


Tanzania as any other countries in the world is currently experiencing the growth in e-commerce. The number of people connected in the internet via computers and smart phone for business purposes has increased. In terms of electronic communication  that is a part of electronic contract Tanzania’s tele-density is low, with the number of fixed and mobile cellular lines currently standing at 12 telephone lines per 1000 people (i.e. a tele density of 1.2) and the number of mobile phone subscribers currently stands at 81 per 10,000 inhabitants. In this average, the City of Dar es Salaam has 5 fixed lines and 10 mobile phone subscribers per 100 people.[footnoteRef:22]  Also the average that people use electronic commerce or entered in electronic contract in every day is not known except in telecommunication sectors that all communication transaction are registered in terms of suppliers and  users .    [22:  National Information And Communications Technologies Policy,2003] 


Global internet usage has increased by 444.8% from 2000 to 2010 and there were an estimated 1.9 bil internet users around the world representing about 28.75 of the global population[footnoteRef:23]. Also there were about estimated 110 mil internet users in Africa as of June 2010 representing 10.9 of the African Population[footnoteRef:24]. In China, it estimated that e-commerce would be worth US$540 billion by 2015. Also there are over 600 million internet users and over 500 million mobile internet users in the country. The Chinese government has a target to connect 1.2 billion people (85 percent of the population) to 3G or 4G mobile internet by 2020[footnoteRef:25]. There are over 550,000 dial-up Internet accounts for the over 750 million people in Africa. The Internet has numerous obstacles affecting its diffusion in Africa, namely, a shortage of telephone lines, lack of power supply, lack of access to computers, prices charged for access, slow speed and quality of service, content and language, etc.`[footnoteRef:26] [23:  Internet World Stats. http://www.internetworldstats.com/stats.htm) accesses 8th Dec. 2010.]  [24:  Dr. Nnaemeka Ewelukwa, Is Africa Ready for Electronic Commerce? A Critical Appraisal of the Legal Framework for E commerce in Africa.]  [25:   http://www.china-briefing.com/news/2014/06/04/   (Trends in China’s E-Commerce Market 2014)   ]  [26:  A green paper on Electronic  commerce for South Africa , 2000] 


There are presently sixteen licensed ISPs in Tanzania providing between 10,000 and 15,000 dial-up accounts in the country with many more users via Company and Government LANS and Internet cafés. Available e-readiness studies suggest that there is a large unsatisfied demand in the country for Internet access.[footnoteRef:27] From the above finding, it was found that the majority of Tanzania owns a smart phone among them including minor and it is observed that minor use different services offered via internet as an adults. 	In fact, minors are more comfortable and proficient in navigating through internet than many adults. [27:  National Information And Communications Technologies Policy, 2003] 


The researcher found that the majority of minor in Tanzania lacks access to computer directly especially in rural area. Even in urban area majority have an access through school programmes.  However, there are a lot of internet café of which minor joins and buy service or goods especially games. Also a lot of them own a mobile and uses it to buy several services including buying. Through my research, it was observed that many of the children in Tanzania uses internet to buy games and a few of them in the age of 16 years may order goods (books for education) or services through internet. Mobile phone used by minor is only for chatting and games and not for purposes of communication of businesses. In addition, it observed that the different between minor of the developed and developing country is bigger for the accessibility of computer and internet and modernization of business.

[bookmark: _Toc398222710]2.4 Electronic Commerce and Uses of Internet
Electronic Commerce has various definitions.   It defined broadly as:
 “The use of electronic networks to exchange information, products, servicesand payments for commercial and communication purposes betweenindividuals (consumers) and businesses, between businesses themselves,between individuals themselves, within government or between the publicand government and, last, between business and government ”[footnoteRef:28] [28:  A green paper on Electronic  commerce for South Africa , 2000] 


It promotes everything involving on exchange of business information among computers and customers by using technology. The Internet is overturning traditional market structures by providing a common, global infrastructure for the delivery of a wide range of electronic communications services. Publicly available electronic communications services over the Internet open new possibilities for users but also new risks for their personal data and privacy[footnoteRef:29]. [29:  Recital 6 Directive 2002/58/EC] 


[bookmark: _Toc398222711]2.5 E-commerce and Commercial Laws in Tanzania
The rapid growth of e-commerce over the world has put Tanzania   in the position of facing challenges and affects to her various   laws, which are mainly based on common law. There are several commercial laws in Tanzania of which e commerce cannot apply this.  Many laws were derived from the 19th century and were designed to facilitate paper-based transactions. Despite the changes and regulatory reforms made by the country since independence, most of the laws enacted since British Colonial rule before the 1960s are still in force despite the technological development. Now a day’s English Law protects consumers in numerous ways by off-line laws, which are applicable to the on-line world but Tanzania still have no changes on its laws to be applicable on the online activities.   

In UK there are several electronic commercial laws and regulations that governs business which trading online. The  Electronic Commerce Directive 2000 was established in order to sets up an Internal Market framework for electronic commerce. It establishes harmonised rules on issues such as the transparency and information requirements for online service providers, commercial communications, electronic contracts and limitations of liability of intermediary service providers[footnoteRef:30].  [30:  http://en.wikipedia.org/wiki/Electronic_Commerce_Directive (EU) cite-note-1] 


Also the E-Commerce Regulations came into force in the UK in 2002. This regulation they cover more than just e-commerce. The Regulations, called the Electronic Commerce (EC Directive) Regulations 2002, implement the EU's Electronic Commerce Directive 2000 into UK law. The Directive introduced to clarify and harmonies the rules of online business throughout Europe with the aim of boosting consumer confidence. 

[bookmark: _Toc398222712]2.6 Minority and Contractual Capacity
[bookmark: _Toc398222713]2.6.1 Definition of Minor
The definition of minor varies, on the context that each jurisdictions reflecting local culture and prejudices in defining the age of majority, voting age, marriage age, the age to buy or drinking alcohols etc. Tanzania Contract law[footnoteRef:31] defines an infant (minor) as a person under the age of eighteen." Thus, a person under the age of eighteen are labeled infants and deemed incapable of entering into a legally binding transaction.   [31:  CAP 345:R.E 2002] 


Under International contexts,   a minor is a person under a certain age usually the age of majority, which legally demarcates from childhood to adulthood[footnoteRef:32]. The classification of minor depends upon jurisdiction and its applications in several issues. Examples under the existing laws the age for legal liability for marriage child is different from a child who is single. This application of classification of age of minor can be used under the electronic commerce especially in Tanzania where there is no mechanism to verify the age under electronic transaction.  [32:  Wikipedia, the free Enclopedia] 


Sometimes  minor refer to those under the age of majority  but also may refers a certain age of limits such as smoking  age, age of consent , driving age, voting age, drinking age . Sometimes these limits are different from age of majority. In English Contract laws, a minor is any individual under the age of 18 years old.  Historically, the age had been 21, until the Family Law Reform Act of 1969. Generally, a minor is not bound by contracts he makes, though the adult party whom he contracts with is.  Once a minor reaches the age of majority however, he can elect to ratify a contract made as a minor in full capacity[footnoteRef:33]. This rule is subject to several types of contracts that a minor will be bound by, and his right to repudiate such contracts. In Japan, Thailand and South Korea a minor is a person under the age of 20 years, and in New Zealand minor is a person under the age of 20 years and sometimes the age of entering to contracts and having a will are legally possible at the age of 15 years[footnoteRef:34]. [33:  http/en.wikipedia.org/wiki/ Capacity- in- English -Law]  [34:  ibid] 


[bookmark: _Toc398222714]2.6.2 Child and Young Person 
Child according to The Children and Young Person’s Act [footnoteRef:35] means   a person under the age of twelve years. Also Young person means a person who is twelve years of age or more but under the age of sixteen years. Also The Law of the Child Act, 2009 defines a person below the age of 18 years as a child. The law it also promotes the protection and maintenance of the welfare and rights of the child. The law stipulates the responsibilities of a parent towards the child and also makes provision for a child needing care and protection outside of their homes[footnoteRef:36] Where it appears to the court that any person brought before it is of the age of sixteen years or more, that person shall for the purposes of this Act be deemed not to be a child or young person[footnoteRef:37]. [35:  Section 17 , Act no.4 1998]  [36:  Youth and adolescents in Mainland Tanzania Facts& figures, Challenges and Recommendations]  [37:  Section 17 , Act no.4 1998] 


Under international standards, the definition of a child should adhere as possible to the internationally set age criteria that are any person under the age of eighteen. Sometimes the child can be defined otherwise   for the purposes that a particular statutory scheme is set for benefit to the children in terms of maintenance, care and protection. 

[bookmark: _Toc398222715]2.6.2.1 What Law Defines the Age of a Child in the UK
There is no single law that defines the age of a child across the UK. The UN Convention on the Rights of the Child, ratified by the UK government in 1991, states that a child “means every human being below the age of eighteen years unless, under the law applicable to the child, majority is attained earlier”[footnoteRef:38]  [38:  Article 1, Convention on the rights of the child, 1989 ] 


 The definition of the child in relation to contractual obligations is unclear. This is with regard to categorization of children between stages of maximum incapacity and later stages of childhood were the legal protection ought to be lessened.  There were different contractual capacities between the existing laws and capacity in electronic contract. From that it was observed that there is the need to re-consider the limits of contractual capacities .Also there is a need in Tanzania to examine the existing legal provisions with similar experience elsewhere.

[bookmark: _Toc398222716]2.6.3 What is Adolescence
The situation where a young person beginning the journey towards adults Adolescence is a time of great change from the ages of 10 and 19 .From the age of 10 to 12 years most are still children but by 16 to 19 years some girls and boys are married and have their own children and many of them are working to support their families.   Changes take place in a young person’s body, in their feelings and in how other people treat them. Adolescents make up about 20 per cent of the population and one out of every five Tanzanians is an adolescent.[footnoteRef:39] Adolescence Tanzania is regarded as people aged age 10 to 19 years.  [39:  Adolescents in Tanzania,  United Nations Children’s Fund (UNICEF), 2011 ] 


[bookmark: _Toc398222717]2.6.4 The Age of Majority
The age of majority is the threshold of adulthood as it is conceptualized   recognized and declared in law. It is the chronological moment when minors cease to legally be considered children and assume control over their persons, actions, and decisions, thereby terminating the legal control and legal responsibilities of their parents or guardian over and for them[footnoteRef:40] [40:    Wikipedia, the free encyclopedia on 15/07/2014] 


 Most countries set majority at 18 years; this means that by that age is considered that is capable of giving consent to the transaction and understood the nature and consequences of his/ her actions. The word majority refers to having greater years and being of full age and it is opposed to minority (the state of being a minor).   The age of majority is a legally fixed age, concept, or statutory principle, which may differ depending on the jurisdiction, and may not necessarily correspond to actual mental or physical maturity of an individual.[footnoteRef:41] The research found that the age of Majority is different in several jurisdictions such as: [41:    Wikipedia, the free encyclopedia on 15/07/2014 ] 

i. Iran 8 years for female and 14 years for male
ii. Albania 14 years
iii. Iraq and Indonesia 15 years 
iv. Cuba 16 years
v. UK. Gibrattar 17 years 
vi. In England and Wales and in Northern Ireland a minor is a person under the age of 18 .
 
At common law, the age of majority was 21 before the ratification of the Twenty-sixth Amendment to the Constitution in 1971 that giving 18-year-olds the right to vote stimulated a trend toward reducing the age of majority.   In most jurisdictions   the age of majority for contracting purposes is now 18 years like Tanzania. Sometimes the age of majority may be different with the age of sexual consent, marriageable age,   drinking age, driving age, voting age, smoking age, etc., which all may sometimes be independent of, and set at a different age from, the age of majority. Also sometime, although a person may attain the age of majority in a particular jurisdiction, he or she may still be subject to age-based restrictions regarding matters to other jurisdiction. 

From those definitions and elaborations, it seems that the words infants, minor and young person it resembles and thus should be considered that below the age of 18 years. Under many jurisdictions with regard to identity, citizenship, and of majority and other general statutory schemes, the child is defined as one below eighteen years of age. Also from the above, it shows that the age of majority is different from a jurisdiction which leads difficulties to deals with electronic commerce on the basis of capacity to contract because some countries the age of 16 is competent and others are not competent to contract. All in all the issue of capacity relates to child protection or care from the time of their birth until the age   of 18 years.
[bookmark: t39]The Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children (1996 Convention) covers a wide range of civil child protection measures, “from orders concerning parental responsibility and contact to public measures of protection or care, and from matters of representation to the protection of children’s property[footnoteRef:42] . The Preamble confirms “that the best interests of the child are to be a primary consideration.”    [42:  www.loc.gov /law/help. Child- rights /international- law. php #f39] 


[bookmark: _Toc398222718]2.6.5 Rationale of Minority Incapacity
The rationale for the minority incapacity doctrine has been elaborated that children lack the ability to understand and appreciate the consequences of their acts, and thus should not be inextricably bound by the consequences of their youthful follies[footnoteRef:43] However, under the world of technology this doctrine has been criticized for the reasons that every time there are a contract with minor through internet and where as the age it depend upon the transaction, For examples buying computer games is found even by the child of 12 years. There is highly understanding of this transaction, which is different with other transactions.  [43:  See Elizabeth S. Scott, The Legal Construction of Adolescence, 29 Hofstra L. Rev. 547, 553 (2000).[Vol. 43:2 2007/08] ] 


Although the baseline for statutorily dividing minors from adults is generally set at eighteen years of age,' For examples   a few states permit minors of fifteen years of age to give effective consent for "routine medical care . Minors are not excluded from the worlds of e commerce, around the world those people under the age of eighteen is viewed as important part in economy. That is why we can say  to depend on that age for the reasons of capacity totally unacceptable to this time of technology. 

It is a presumption that everyone has a capacity and power to bind himself contractually. However, the person under eighteen years are taken as to have no capacity to understand well the contract terms  but once enter into contract has right to disaffirm. Normally the parties has a precaution to enter into contract by minor because already provided by the laws that have no capacity but under technology it is difficult to know whether the other side has no capacity, that is, this right to disaffirm is not good to apply under electronic commerce .   

[bookmark: _Toc398222719]2.7 Minor and Contractual Liabilities
Although minor has no capacity to contract does not mean that minors may not make a contract. There are two kinds of contract of which minor can be bound namely, (a) contracts for necessaries and (b) beneficial contracts of service. The law presumes that minors need to be protected from their lack of maturity, and won't allow enforcement of entering and signing a contract and the other parties to take an advantage.   

[bookmark: _Toc398222720]2.7.1 Contracts for Necessaries
As we know that, many jurisdictions have long recognized that minors are in a vulnerable position in their dealings with adults. As a result, minors are considered to lack capacity to contract.  At common law a minor was liable on a contract for necessaries because such a contract is for the benefit of the minor himself rather than for the benefit of the tradesman who gave the credit to him[footnoteRef:44]. Minors are legally bound where a contract supplies them with "necessaries", or goods and services which are deemed necessary or beneficial to them[footnoteRef:45] [44:  Ryder v. Wombwell (1868) L.R. 4  ]  [45:  http:/en.wikipedia.ord/wiki/Capacity in English Law-cite note h1-3] 


The meaning of “necessaries” has evolved from the various cases in which it was decided that certain factors were relevant factors that had to be taken into account in arriving at a decision as to whether the goods in question constituted a necessary to minor or not. These factors include the station in life of the minor, the type and quantity of the goods ordered and the supply of such goods available to the minor at the time that the goods were ordered. 

The definition of a "necessary" depends entirely on the person and the situation. It probably will always include food and probably will never include CD's, in some states, courts may require a minor to pay the fair value of goods or services purchased under a contract that minor has disavowed. The obligation of selling necessary things to minor is codified in the Sale of Goods Act of 1979,    in section 3, where it is stated:
‘’Where necessaries are sold and delivered to a minor ... he must pay a reasonable price for them’’.

Section 2 of the Sale of Goods Act 1893   states that “necessaries” in that section means “goods suitable to the condition in life of such infant or minor or other person and to his actual requirements at the time of the sale and delivery”[footnoteRef:46].  [46:  Chalmers, Sale of Goods Act 1893, pp. 85 to 89 (17th ed. by M. Mark, 1975).)] 

[bookmark: _Toc396931571][bookmark: _Toc398222721]The exact capacity of minor to bind themselves and be bound by contract is   unclear, because there is no Act of Parliament completely covers this area of law. However the Supreme Court Act 1986 (Vic) in sections 49 to 51, “Contracts of Minors”, is the most useful reference on this question. 

Section 49 of the Supreme Court Act makes certain contracts with minors void:
i. Contracts for the repayment of money lent or to be lent
ii. Contracts for payment for goods supplied or to be supplied (other than necessities)
iii. Accounts stated 

[bookmark: Ch1304Se258584]Contracts for the supply of “necessaries” will generally be binding. Generally the issues of necessary things or services to minor is all over around the world on dealing with contracts but there are no hard and fast rules to identify what is a necessary, but it does include the sorts of things the young person needs to live a reasonable lifestyle.  Whether a given item is considered a necessary depends on the facts of a particular case. 

[bookmark: _Toc298829422]The minor’s age, station in life and personal circumstances are all relevant to this issue. An item sold to a minor is not considered a necessary if the minor’s parent or guardian has already supplied him with similar items.  The situation in which the court is challenged to determine whether a minor has been provided with a necessary and whether have a right to disaffirm is elaborated in the case of Young V. Weaver [footnoteRef:47] In 2001, Kim Young   who at the time was 18 years old and had been living with her parents all of her life, she decided to move out and get away from her parents. She enter into a contract for the lease of an apartment and no adult signed the lease as a guarantor. It is sued on failing to pay a rent, It is argues on appeal that the apartment was not a “necessity” and that, therefore, as a minor, she was not legally bound by the lease. On determining whether the subject of a contract is a necessity to a minor a court must determine whether the subject of the contract is generally considered a necessity on the particular facts and circumstances of the case and whether the subject of the contract is, in fact, a necessity to that minor.  [47:  Young v. Weaver 883 So.2d 234 (Ala. Ct. Civ. App. 2003)] 


It is argued that necessities include things for bodily need, food, support and maintenance, clothing, medicine and medical attention, and lodging. The court decided that the question in this case is whether the trial court erred in concluding as a factual matter that the apartment leased by Young was a necessity for her. Young contends that the apartment was not a necessity to her because, she argues, her parents did not “kick” her out of their house and they kept her room waiting so that she could return to their home at any time[footnoteRef:48]. The research found that the same principles can be applied on liability of minor under electronic contract, whether the issue is necessary for minor is depend with the circumstances of the facts. [48:  http://www.inkling.com/read/business-law-jane-mallor-15th /chapter-14 ] 


[bookmark: _Toc398222722]2.7.2 Minors in Contract Law
In all countries, age plays a role when interpreting contract or consumer law. The precise rules and doctrines however, differ from one country to another. In English contract law a minor is any individual under the age of 18 years old and is not bound by contracts he makes, though the adult party whom he contracts with is bound.  Once a minor reaches the age of majority however, he can elect to ratify a contract made as a minor in full capacity[footnoteRef:49].  This rule   applied to   several types of contracts, which a minor is bound by, and his right to repudiate such contracts.  [49:  http://en.wikipedia.org/wiki/Capacity_in_English_law] 


The situation in Tanzania is the same in terms of legal capacity that children under the age of 18 years  not bound by contract except for contract of necessity and this rule applies in several types of contract. The question here is that how this principles can be applied in electronic commerce and generally electronic contract where the issues of verification of age is difficult to examine in  Tanzania and up to now there is no electronic contract laws established.  

[bookmark: _Toc298829423][bookmark: _Toc398222723]2.7.2.1 Legal Capacities
Generally,   the age-related limitations of legal capacities in many jurisdiction is   the age of maturity of 18 years. Although there are some exceptions   e.g. for persons who marry at the age of sixteen or seventeen. Usually minors are not completely deprived of the possibility to enter into contracts. Often the concept of limited   contractual capacities is applied. This means that some transactions may entered as long as certain requirements are fulfilled even though sometimes the parents consent is needed.  In some countries the doctrine of limited capacities only finds application as from a certain age, thus making anyone below that age absolutely incapable of concluding valid contracts.
The research   found that in the national rules differ considerably in different countries as follows:

France: In this country, all contracts are voidable if the consumer is under the age of 18, unless the transaction was an ‘act of daily life.’ 
Germany: contracts are suspended if the consumer is under the age of 18 years[footnoteRef:50] and the parents/legal guardians did not give their consent.[footnoteRef:51] Upon parental confirmation, the contract will have legal effect. If no consent is given, certainty can be obtained by asking for the required consent. If parents do not approve the transaction within two weeks, the contract is void.  [footnoteRef:52]   [50:  Art. 2 and 108 German c.c.]  [51:  Art. 107 German c.c.]  [52:  Art. 110 German c.c.] 

Finland: contracts are not binding on the minor if the consumer is under the age of 18, unless the purchase was usual, of little significance or confirmed by the minor’s parents or legal guardians.[footnoteRef:53]   [53:  Cf. art. 24-26 of the Finnish Guardianship Services Act (442/1999).] 

Hungary: minors between 14 and 18 have limited contractual capacities. This means that contracts concluded by them without parental consent are void, unless they (i) relate to everyday needs, (ii) are paid for by pocket money or own earnings or (iii) are purely advantageous to the minor. Minors under the age of 14 are deemed incompetent and contracts concluded by them are therefore void, unless the transaction is of minor importance and has already been performed[footnoteRef:54]. [54:  http://en.wikipedia.org/wiki/Capacity] 

Poland: Persons under the age of 18 have limited contractual capacities[footnoteRef:55] or, when also younger than 13, are deemed to have no contractual capacities at all[footnoteRef:56]. Minors with limited legal capacities may nonetheless enter into contracts when they have parental consent[footnoteRef:57], when the contract relates to everyday matters[footnoteRef:58] or when it has been paid out of own earnings.[footnoteRef:59] In the case of minors without any contractual capacities, a contract can only escape voidance when it is commonly concluded in petty, everyday matters. However, it only becomes valid from the moment of performance, unless it seriously harms the minor.[footnoteRef:60] [55:  Art. 10 Polish c.c.]  [56:  Art. 12 Polish c.c.]  [57:  Art. 17 Polish c.c.]  [58:  Art. 20 Polish c.c.]  [59:  Art. 21 Polish c.c.]  [60:  Art. 14(2) Polish c.c.] 


United Kingdom: A contract with a minor, i.e. a person who has not attained the age of 18, is voidable, unless the contract is for necessaries[footnoteRef:61]: goods or services that are deemed necessary or beneficial to them. [61:  Art. 3 (2/3) SOGA/The Minors’ Contracts Act 1987.] 


[bookmark: _Toc398222724]2.7.3 Minors’ Right to Disaffirm
Generally minor have no capacity to contract but once enter into contract he has a right to avoid a contract. The exercise of this right to avoid a contract is called disaffirmance. The implications of this principle is shown in the following Woodman case[footnoteRef:62]. Minors have the right to avoid contracts as a means of protecting against their own improvidence and against overreaching by adults. The right to disaffirm is personal to the minor that is, only the minor or a legal representative such as a guardian may disaffirm the contract. Some states allowing the minor to recover the money paid on the contract without having to account for damages to the other party. In Tanzania this rights to disaffirm only protect the rights of the minor and leave out the other party in contract to incur the risk. Under this development of technology and lack of legal framework in electronic transaction other parties have a huge risk to incur because there is no assurance that the one who entered into a contract has a capacity and if has no capacity what are the remedies. [62:  Woodman v. Kera LLC 785 N.W.2d 1 (2010) 
] 


[bookmark: idp60954672][bookmark: Ch1304Se258583][bookmark: _Toc398222725]2.7.4 Exceptions to the Minor’s Right to Disaffirm  
The most common exception to the minority incapacity doctrine is that minors may not disaffirm contracts for necessities.  What happens if parents provides for this necessities. This exception exists in order to ensure that others are willing to contract with minors when the minors are in need of goods and services necessary to sustain life. However, what is a necessity it depends on the situation of life of a child. What is necessary is already elaborated above.

[bookmark: _Toc398222726]2.8 How Could we Class as a Essential to Minor
[bookmark: _Toc398222727]2.8.1 Is a Computer Games Essential to Minor 
Now a day most children are engaged in on electronic play from which some of the games are required to buy. Although it seem that it has possible have a  negative effects for children and adolescents but for socio economic factors are considered as positive for increasing economy. The electronic games may also have potential benefits for young players that providing children with the opportunity to negotiate, share ideas and make him in  safe that avoiding  the  world consequences. There are many movies for babies in circulation. The creation of these movies is a major industry, with millions of dollars in profits every year. Before you expose your baby to movies, it is worth asking whether it is a good idea. Movies, when used in moderation, are beneficial to the development of a child[footnoteRef:63]. [63:  http://tinyurl.com/ov9km] 


Like any other developing countries the study show that in Tanzania a computer game is not necessary thing to minor , most of the minor who was asked during this research they show that a computer game is like any other play games that is not a priority to minor. They told that what is necessary is food, shelters, health and education. Just as with other types of entertainment, there is a wide variety of content available in computer and video games to suit the wide variety of individuals who play games.  

[bookmark: _Toc398222728]2.8.2 Alcohol
Alcohol is not necessary for minor. Tanzania recognizes this as age related sales, minor are not allowed to buy an alcohol or cigarettes. Company are obliged to take reasonable care to ensure that minor do not obtain their products. The new challenges in today’s technology increase online product including alcohol. A recent study reveals that more than 500,000 teenagers have bought alcohol online and over 3 mil teenagers know a peer who has purchased alcohol through a Web site[footnoteRef:64] . [64:  Miranda Hitti, Online Survey: Millions of Teens May Have Bought Alcohol Through the Internet, Webmd Medical News, Aug. 2006. http/www.webmd.com/parenting/news/2006811/teens-buy-alcohol-online] 


In America there are so many company that you can order beer wine, alcohol though online Examples Safeway, Beverages etc. In Tanzania, the online demand to ordered alcohol online is very low. When you allow this product online there must be a regulations to regulate the sale of alcohol online.
The so many parents who were interviewed during this research were with the view that alcohol is a serious case in Tanzania because there are so many minor use it without considered that is restricted by the law and have so many effects. Tanzania should provide strictly law, which prevents a minor from buying or drinking alcohol. For that reasons there should be a law which  also prevent their citizens from buying alcohol online in order to ensure that minor are not involved from buying because for that time Tanzania has not able to provide an age  verification when selling the goods. All in all alcohol is not necessary to minor in Tanzania.

[bookmark: _Toc398222729]2.8.3 Is a Luxurious Article are Necessary for Minor
As we elaborated above whether the subject matter of the contract constitutes a "necessity" depending on the minor situation of life. In some cases, contracts for shelter, food, and clothing may be found to be necessities.   However, if the minor is receiving such items from his parents, they will not be deemed necessities. In terms of luxurious things normally is not necessary for minor especially in developing country like Tanzania. It seems that any contract entered to buy luxuries things can be disaffirmed by minor because is not necessary to him.

[bookmark: _Toc398222730]2.9 Sales to Minor Through Internet
Sales to minors through internet can create legal problems. It is more difficult to ascertain a person’s age when dealing over the Internet than when dealing in person. An e-commerce seller does not wish to sell expensive goods over the Internet, later being required to return the purchase price to a minor. Drinking alcohol and smoking takes place before the age of majority and in  practice   the rules on minimum age for sale of these products are frequently broken. However many UK shops are tightening restrictions on them by asking for identifying documentation from potentially underage customers.  Tanzania lacks any  rules for age verification on buying online products which lead legal implications once minor entered into contract. 

[bookmark: _Toc398222731]2.10 E shopping for Adolescents
Based on international reports, the rate of internet usage by adolescents increases day by day. It was found that the online shopping phenomenon among adolescents is rapidly growing. Hence, e-commerce website owners started few years ago to target adolescents as main consumers for their electronic commercial portals[footnoteRef:65]. There is lack of existing studies regarding the adolescents behavior online except raising adolescents' trends to shop online based on the literature and a developed instrument. [65:  Innovation Management and Technology Research (ICIMTR), 2012 International Conference on 2012] 


[bookmark: _Toc398222732]2.11 Verification of Customer’s Age 
 In today’s ever-changing world, companies are using many different methods to conduct business and reach increasing numbers of customers. When online business transactions involve products and services that legally require the purchaser or user to be of a specific age, companies must perform the appropriate due diligence in order to verify identities and ages – regardless of the manner in which the purchases are made.  

Tanzania lacks the mechanism of verification of customer age like other jurisdiction in the world. This mechanism may help to protect a supplier to enter into a contract with one who have a capacity and avoid the legal consequences to enter with one who has no legal capacity. To ensure that children are protected from inappropriate content when using the internet business transaction, customers are required to prove that they are over 18 before they can order a goods or service.  Customers only have to age verify once.

As we know that Credit card is the most convenient method for most customers because you have to be over 18 years to have a credit card, but we know that credit cards could be used fraudulently to age verify. For example a child may take their parent’s card without his parents’ consent. That’s why in United Kingdom  take a £1 charge from the credit card for in order to insure any risk which can be arise.  In spite of the increased sophistication of minors in perpetrating electronic misdeeds, minors continue to enjoy significant legislative protection. There is still a general recognition that minors deserve protection from their online escapades. Legislators have come to the aid of minors in this area.[footnoteRef:66]   [66:  http://www.digitalcenter.org/downloads/DigitalFutureReport-Year4-2004.pdf.] 


[bookmark: _Toc398222733]2.11.1 Online Age Verification
Using online age verification service, you can be confident that you are only providing goods and services to those of a suitable age.   Electronic age verification promotes trust between members who can be sure that those they are interacting with are indeed the age they claim to be. Also you are also demonstrating that, as a business, you have taken all reasonable steps to ensure you are only supplying goods & services online to customers who meet legally based age restrictions. Also you can verify an age on delivery of products; retailers could use age verification checks at the point of delivery by ensuring that delivery drivers request a valid proof of age to confirm that the purchaser is over the minimum age to buy the product in question.  Also payment by Credit Card could serve to verify that the principal cardholder for the credit card is over 18.

[bookmark: _Toc398222734]2.11.2 What is an Age-Related Sale
An age-related sale is one where a retailer or business sells something that requires the purchaser to be of a certain age. Young people can buy things face-to-face or over the internet. If they buy things face-to-face, they are able to use different payment methods, like cash, card or cheque, and also can more easily verify their age with certified identification, which cannot be easily done over the internet, on a telephone, or via mail order.

In other jurisdictions age restrictions for buying products or services  are set down in law. In Tanzania although there is no any law using for electronic contract but  there is a rules that required  all retailers or businesses selling age-restricted goods or services are legally responsible for checking the age of their customer. Should they sell to underage customers, they face fines or even imprisonment. They may ask you for identification to verify your age when you make a purchase from their shop but not online business. Even in the United Kingdom, it is easily to identify those over 18 but these identification services may not be as strong for those under 18. 

[bookmark: _Toc398222735]2.11.3 Online Sales of Age-Restricted Products 
It is the responsibility of retailers to ensure they do not sell age-restricted products to people under the legal age of purchase. This means that when selling via the internet retailers must have effective systems in place for preventing sales to underage   customers. This applies to all products that have age restrictions on sales - for example, alcohol, spray paints, video games and cigarettes. In United Kingdom retailers have a requirement of setting up effective systems capable of verifying the age of potential purchasers to ensure they are above the minimum legal age to purchase a product. 

Also should be taken of legal requirements to take all reasonable precautions and to exercise all due diligence to avoid committing an offence. These legal requirements are a retailer's defense in consumer protection legislation. Many websites now require purchasers to register details or to set up accounts for future purchases, which mean that age verification checks may only be required for the initial set-up of accounts or on the first purchase from the website. 

[bookmark: _Toc398222736]2.12 Video Games and Age Restrictions
Another issues   considered in this study is the issue of video games that attract many minor in everyday of life.  There is a possible link between violence in computer games and the rising trend of antisocial behavior in a society. There are so many   unlocked a hidden sex mini-game that allows a minor to buy. How inappropriate some games can be for minors is a matter of debate.   

In 2005, the State of Illinois voted to introduce legislation to ban the sale of violent or sexually explicit video games to children in Illinois, a move other states and cities have tried but federal courts have repeatedly struck down. The move was in direct response to the video game. Commenting on the legislation, Democratic Governor Rod Blagojevich stated that "in today's world, parents face unprecedented challenges in monitoring and protecting their children from harmful influences. This bill will make their job easier"[footnoteRef:67]. Although the law is there for prohibition of selling violent game to minor, there is also evidence to suggest that game playing can encourage positive learning traits in young people. [67:  http://www.out-law.com/page-5810] 


Although there is an age restriction of selling the goods or service but   there are no legal mechanisms in place preventing children from buying. Under international mature games are labeled with the "M" rating, or renting them but the study through  The National Institute of Media and the Family  has found that 87% of pre-teen and teenage boys play games rated "M". Unlike the motion picture industry, the video game industry has not developed an effective self-regulation system that keeps adult material out of the hands of children. In 2003, the Federal Trade Commission  found that 69% of teenagers were able to purchase M-rated video games – giving them easy access to images many adults would consider offensive[footnoteRef:68].     [68: http://www.out-law.com/page-5810 ] 


In   the UK video games that depict "gross violence", "sexual activity" or "techniques likely to be useful in the commission of offences" must be classified under the British Board of Film Classification's (BBFC) film rating system under the Video Recordings Act of 1984. The Act provides that it is an offence to supply such a game to anyone below the age limit, punishable by a fine of up to £5000 or up to six months in prison. However, in the region of 90% of all titles released on to the market are exempt from this legal classification.
 Former Trade and Industry Secretary, Patricia Hewitt, says that adult videos and computer games should carry clearer warnings to stop them falling into the hands of children. Miss Hewitt said that Britain already operated the toughest classification system in Europe but some parents might not be aware of the risks of buying "18-plus" games for children, she added "Adults can make informed choices about what games to play. Children can't and they deserve to be protected [footnoteRef:69]. [69:  ibid] 


 Actually many parents do not feel empowered to manage risks in the modern technological world except  can  allow parents to learn as much as possible about games before having to make a purchasing decision. As for any concerned parents, when making these decisions they should use whatever rating system applies in conjunction with their own tastes and standards and their individual knowledge about what's best for their kids .










[bookmark: _Toc398222737]CHAPTER THREE
[bookmark: _Toc398222738]3.0 RESEARCH DESIGN AND METHODOLOGY
[bookmark: _Toc395622736][bookmark: _Toc398222739]3.1 Introduction 
The researcher used mainly on documentary review methodology and a few data collection methods.  Internet was actively used to download various reports, journals and articles that are relevance to the study. During my research, I have gone several sources and I realize that few people have written on the issue of minority incapacity and electronic commerce. The capacity of minor to enter into contract in Tanzania is discussed only through contract laws which are based on paper based. It has been very difficult to get electronic based research on the topic especially in Tanzania rather several literatures concerning this topic based on international. Because this topic based on minor and electronic transaction,   hence the study used electronic libraries dominantly.

[bookmark: _Toc358910319][bookmark: _Toc395622737][bookmark: _Toc398222740]3.2 Collection of Data
Data collection by Interview: The researcher interviewed some people including minors, parents, teachers and legal practitioners that are engaged in electronic commerce.
  
Documentary review: the researcher reviewed a number of works of different authors available through the internet.
  
Data collection by questionnaires:  the researcher could not use questionnaires to get data because of limited time involved, therefore confined the research to the interview method. Therefore, this study involved interviews and ICT (internet). 
[bookmark: _Toc395622738][bookmark: _Toc398222741]3.3 Online Libraries
Different online resources and websites   have visited where the researcher obtained many materials pertaining minority incapacity but only few writers wrote on minor and e commerce. In Tanzania there is no any write up found on the issue of capacity of minor and electronic commerce.  

[bookmark: _Toc307232439][bookmark: _Toc395622739][bookmark: _Toc398222742]3.4 Statutes
Various statutes have been visited such as: 

Tanzania Laws 
The Contract Law, RE: 2002, 
Evidence Act No.6 of 1967 
The Electronic and Postal Communications Act, 2010, 
The Communications Act of 1993 
The Children and Young Persons Act No. 4 1998
The Tanzania Communications Regulatory Authority (TCRA) Act of 2003;

International instruments
Electronic Commerce Directive 2000 (Directive 2000/31/EC)
Distance selling Directive, 1997 (Directive 97/7/EC)
UNCITRAL Model Law on Electronic Commerce
Electronic Commerce Act of 2000
Consumer Protection Act 1987,  
Convention of the Rights of the Child, 1989
The Indian majority Act 1857
The Indian Evidence Act 1872 etc. 
Various regulations pertinent to communications industry have also been reviewed. These are Tanzania Communications (Consumer Protection) Regulations, 2005, the Tanzania Communications (Quality of Services) Regulations, 2005;  

[bookmark: _Toc307232440][bookmark: _Toc395622740][bookmark: _Toc398222743]3.5 Interview with Legal Practitioners
The Author has interviewed two legal practitioners about this subject of minority incapacity and electronic commerce and its legal implications in Tanzanian courts.  
During my research it was interviewed a Magistrate Hamisuu  at Regional Magistrate  Court Vuga Zanzibar on   her understanding on electronic contract as well as electronic commerce with regard to minor incapacity. It was asked that if she already deals with the case about the contract which entered by electronic means. She responded as follows:   
Question: Have you ever handled a case where electronic commerce   became an issue in the court?
Answer: I have never handled such a case in electronic commerce area.  
Question: why?
Answer: Most of the case received based on traditional way on contract using paper-based information. Sometimes within a traditional contract there were transactions made via internet and thus it can be used as evidence by allowing the document to be reduced into paper. 
Question: Have you ever handle a case concerning contract with minor. What did you do if a minor enter into electronic contract
Answer: No, I think this is due to the knowledge of many people that minor has no capacity to enter into contract.  So few or no matter addressed to court.
Question: Is the law of the country pertaining to contract and commerce is sufficient to cover technology changes.  
Answer: The laws are probably are insufficient because there is much legislation on telecommunications industry and not in electronic commerce.
Question: what is your opinion then?
Answer: The current law we are using is not sufficient when it arise the case like that we are obliged to use a precedent especially from United States of America and United Kingdom because these countries are so rich in this branch of law.
From this dialogue, one can learn that this legal practitioner is not conversant with electronic contract especially e commerce; neither electronic contract  has ever been an issue in any court of law. The magistrate is not aware of the legal status pertinent to electronic commerce and its applications in the court.

Another legal practitioner, Hon Fatma the judge of the High Court  when interviewed on the subject she has an opinion that the law is insufficient because a lot of important issues are not covered including capacity of minor to  enter into electronic contract.   She has on   the views that the legislature should re enact a Contract Act in order to cooperate with technological changes. Also the age should be reexamined in order to cope with situation because the industry is growing very fast the world is moving to digital world where many transactions are done online.
[bookmark: _Toc398222744]3.6 Interview with Minor 
I used to interview with so many children including those who are in school . There answer is like the same that they used an internet in every day for gaming and sometimes for learning.

Question: Have you used an internet.
Answer: Yes normally every day I use internet through my telephone by browsing games, watching video, charting with my friends especially on facebook etc.
 Question: When you browsing a games did you buy or for free, and if you by what is the means of payments. 
Answer: Sometime I used to buy a game because most of the games is for selling. I used to buy through my parents credit cards.
Question: Did you think a computer and mobile is necessary for you.
Answer: Yes, sometimes I used computers for my studies, but normally used for playing games. It is necessary for me because it kept me busy and ignore other bad things which relate to my age.
Question: did you think the age of majority of 18 years is reliable under these technological developments?
Answer: No, It is better to our country to re examine the age because under this technology the young person with 16 age have capability to understand the terms in electronic contract. Because internet is simplified every things so it is an easier for the young person to understand easily the terms than in paper based.  
[bookmark: _Toc398222745]3.7 Interview with Parents
I used to interviews more  than  10 parents, a lot of them have an answer that her children use internet for gaming , chatting and they used sometimes their credits cards to buy games . About restricted videos, parents have an answer that it is difficult to control them especially in Tanzania there is no age verifications when you want to buy a goods or services online. Only restrictions of good under the age of majority is shown on advertisement of alcohol and cigarettes. It is  suggested that the country should re examine the age of majority at least about 16 years to have legal liability in a contract especially when entered in electronic contract. In addition, the law should be established in order to restrict a minor to be involved on restricted goods, which can be purchased online.

[bookmark: _Toc358910321][bookmark: _Toc398222746]3.8 Chapterisation
Chapterisation gives the work lay out of the study. The whole work has been organized in five chapters:
This study examines the incapacity doctrine in light of the   nature of commercial transactions in which minors are regularly engaged in today's society. The first chapter has covered the introductory part, background of the problem and statement of the problem, hypothesis, objectives and the significance of the research. Section II provides an overview of the current state of the minority incapacity doctrine in contracts and the underlying policies for the doctrine. Also examines the treatment of minors in other areas of law. This has covered literature review; whereby through internet a number of books, articles, journals and other writings of value to the study have been reviewed.
Section III explores the methodology used in this study.   It has covered research methodology outlining how the research has been conducted, data collection, and organization of the study 

The fourth chapter has covered on the discussion and the results of the study. Key issues have been analyzed here, i.e.  Legal issues on electronic commerce what are the current legal frame works in electronic commerce with minor in the country. In addition, a research findings, analysis and presentation have analyzed and presented in an orderly manner. The last chapter has covered conclusion and recommendations. 



[bookmark: _Toc398222747]
CHAPTER FOUR
[bookmark: _Toc398222748]4.0 ANALYSIS AND DISCUSSION OF THE FINDINGS
[bookmark: _Toc398222749]4.1 Introduction  
Legal challenges around policy formulation in e-commerce revolve around on the electronic formation of contracts, protection of the consumer and Legal implications of e-commerce. It acknowledged that e-commerce is not taking place within a legal vacuum for which a very new legal framework needs to be created and to adapt existing legislations to accommodate ecommerce.

It found that the age of majority is different from the world; the e commerce created around the border. The legal capacity of minor is not certain which creates difficult to encompass the technology changes and the minority incapacity doctrine. In addition, it found that the minority incapacity doctrine and the age of majority it applies under paper based contract. Application of this doctrine under technological development especially in electronic commerce is difficult due to the nature of business and simplification of services through internet.  
 
[bookmark: _Toc398222750]4.2 Current State of the Law: Incapacity of Minor to Contract and Technological Changes
It found that the existing law based on traditional contract formation. The current state protects a minor and leave the other party with a risk once enter into a contract to the party under the age of 18. The old laws is likely affected by the rapid global development of electronic commerce which invites the alternative regulatory approaches that would be used on ensuring consumer protection interest.  
The growth of electronic commerce over the world put Tanzania to face challenges and affects various commercial laws and other laws like contract law. There is a need to take an action in order to secure electronic transactions

[bookmark: _Toc398222751]4.2.1 Legal Infrastructure of Tanzania
As we said above in Tanzania, we have the laws relating to contract and commercial transactions, which based on manual only. The same applies to several jurisdictions in Africa where also have the laws relating to contract and commercial transactions. However, in United Kingdom have strong and well-organized laws relating to electronic contract and electronic commercial transactions.  Some of the laws that relating to e contract and e commerce in the United Kingdom are:
The law relating to Supply of Goods and Services Act 1982
The Consumer Protection Act 1987
Electronic Commerce Act of 2000

Due to lack of laws relating to e contract and e commerce, Tanzania still have a chance to use English common laws. The situation was elaborated in the case of Tanganyika Garage Ltd v. Marcel G. Mafuruki , where it was held that:
“Where the circumstances of a contract are not provided for in the codified law of contract in Tanzania, one must fall back on the English common law”

The above phrase simply means that Tanzanian despite of having no laws regarding the particular issues still the courts have chances of referring to the common law especially when there is a need for that.
[bookmark: _Toc398222752]4.2.2 Protection of Other Parties in a Contract
The present state of the law in a contract allows minor to disaffirm a contract made while under the age of majority. Moreover, the law allocates the risk of contracting with a minor to the other contracting party by establishing a bright line age rule under which the minor is conclusively presumed incompetent to contract, but only if the minor raises the issue[footnoteRef:70] Currently, most if not all jurisdictions allow a minor to disaffirm a contract made while he was under the age of majority solely based on his status as a minor and leave the other party to the contract to have the same power to disaffirm the contract. It seems as the other parties has taken a risk once entered into contract with minor. Thus, the contract said to be voidable at the option of the minor.  [70:    Rhonda Gay Hartman, Adolescent Autonomy: Clarifying an Ageless Conundrum, 51 Hastings L.J. 1265, 1303 (2000).] 


That in the case of online transaction where minor interact, the risk is very huge because no physical appearance at least to verify the age.  So that the existing laws of Tanzania leaves the other parties to the contract with minor to bear any risk, which can be appeared whether on paper based or online . It is recommended that the law should be amended in order to have legal interest for both parties.

Based on incapacity the other party has no cause for complaint, only minor is perfectly content to go through with the contract.  It is also commonly acknowledged that such a contract may be disaffirmed by the minor either before or after reaching the age of majority and may be done expressly by words or implicitly by conduct conveying an unwillingness to be bound by the contract.[footnoteRef:71]   [71:  Juanda Lowder Daniel , Virtually Mature: Examining the Policy of Minors' Incapacity to Contract Through the Cyberscope 
] 

[bookmark: _Toc398222753]4.3 Classification of Age
The study found that the root of the problem with the current minority incapacity doctrine is the classification of all persons under the age of eighteen as minor. Also the different age of majority in the world carries an unsupported perception that such minor are incapable of engaging in cognitive decision-making  on which the  protection is needed  from themselves and from others. 

The classification of the age of majority fails to recognize the process by which minors develop into autonomous individuals with appreciation of their rights and social responsibilities. In addition, the classification of infant, to the minority incapacity doctrine, conflicts with the goal of legal socialization and maturation process whereby minors are encouraged to be accountable and accept responsibility for their actions. As we know that e commerce is transaction business around the border, there are uncertainties of the legal age of majority around the world that every country have different the age of majority. The law should be harmonized in order to recognize the same age to all country in the world. The Convention of the Rights of child should provide the same age of legal ability to all countries.

[bookmark: _Toc398222754]4.4 The Legal Implication of Minor Incapacity in Electronic Commerce 
Minors are likes and well conversant in the use of computers and other electronic devices with Internet capacity, and navigating through cyberspace may be second nature to many minors. In fact, minors tend to be more comfortable and proficient with web-based devices than many adults.[footnoteRef:72]  [72:  Virtual Mature: Examining the policy of Minors incapacity, 2003] 

In today's world of electronic contracting, minors appear to be every bit as sophisticated as merchants through the newfound playground of cyberspace. However, as minors engage in contracting through electronic devices, the traditional views of minors and contracts seem to arm minors with a no-accountability, allowing them to enter into electronic commerce system with little or no legal consequences. Minority creates legal implication on technology. The transaction done widely many contract lead to be voidable under this circumstances.

Although there are so many international  legal instruments concerning electronic transactions  but parties still will be less willing to conduct transaction electronically because they are uncertain of the governing laws , jurisdiction issues, dispute settlement mechanism etc . In addition Tanzania lacks electronic laws and age verification mechanism which lead the person to be aware of age and capacity of other parties in a contract.  Due to lack of laws any problem arise take years to settle because the interface between law and technology has not been carefully managed. In addition in world wide the benefit of technology are widely accepted, the risk are often less well appreciated’[footnoteRef:73] [73:  The Audit Commission, ICT Fraud 7Abuse 2004, An update to your business @risk (Audit Commission London 2005)] 




[bookmark: _Toc398222755]
CHAPTER FIVE
[bookmark: _Toc398222756]5.0 OBSERVATIONS, RECOMMENDATIONS AND CONCLUSION
[bookmark: _Toc307232466][bookmark: _Toc398222757]5.1 Introductions 
This chapter provides for the observations made in the study and subsequently provides for the recommendations that   deemed fit on the path forward and the conclusions thereof.

[bookmark: _Toc398222758]5.2 Observations
That despite the development of information technology in Tanzania with companies and natural bodies doing business via the Internet, The laws are not there to encompass    the electronic revolution.    That being the case reliance on the doctrine of minority incapacity under this technological era led to infringe the rights of both minor and other party to the contract and in fact show not a real situation and capability of minor in understanding the terms in a contract under this arena. 

Despite the initiative taken by international instrument and other African Countries to enact the laws concerning electronic transaction, Tanzania is still lack a comprehensive legislation although there is an amendment of some provision in the Evidence Act in order to recognize electronic information as evidence admitted in Tanzanian courts.     As in the case of Trust Bank Tanzania Ltd and Le-Marsh Enterprises Ltd[footnoteRef:74]; the amendment that amended the provision on Evidence Act that led to admissibility of electronic information in Tanzania[footnoteRef:75]  . Tanzania still has a challenge on this comprehensive issue of electronic legislations. Tanzania also still lack and have an adequacy in electronic commerce law, computer knowledge and expertise and availability of expert on e commerce legal advice.  [74:  Commercial case No. 4 of 2000  the case is analyzed at length in chapter four of this work]  [75:  Section 40 Evidence Act RE: 2002] 


The country is also well versed with a development of technology but   is silent in electronic information laws that can be applicable in Tanzanian courts.  Despite the presence of much legislation scattered in Tanzania regulating communications industry in the country, none of them has ventured to address all critical and important issues pertinent to electronic contract and minor incapacity. The uncertainity in the law as to whether electronic contracts are binding and enforceable as well as  when and where they are deemed to be created also lead to consumers still warry of conducting business over the internet because of the lack of legal environment governing transaction led to consumer to have a caution.

The definition of child under several laws in the world   has been in controversy that can be a challenges and difficult to harmonize the electronic commerce law. The different definition of the term of child in various enactments has resulted in depriving certain categories of children of their rights and protection under the law.
In American jurisprudence, since the introduction of the infancy doctrine a little empirical evidence has been found to support the assumption that minors lack the capacity to appreciate the legal significance of their acts or need blanket protection from their own acts, as well as the acts of others[footnoteRef:76]. In fact, it appears that children possess more sophisticated thought processes and greater appreciation for their acts than the infancy doctrine gives them credit for. It was evidenced that in today's world of advanced technology and the excessive use of electronic commerce children make up a significant and critical part of the consumer population. [76:  Virtual Mature : Examining the policy of minors incapacity, 2008] 


In light of the proliferation of electronic commerce and minors' use, thereof there was an outdated notion that minors need to be protected from unscrupulous merchants seeking to take advantage of them. Also   it seems impracticable to hold merchant to the strict liability standard when contracting with children under electronic commerce. Merchants are presented with the difficulty of how to perform with due diligence in assuring that they are not dealing with a child on the other end of an electronic transaction[footnoteRef:77]. [77:  ibid] 


Generally, the law of Tanzania neither covers the electronic contract with minor nor recognizes the risk of their online transaction. 

[bookmark: _Toc398222759]5.3 Recommendations 
To address legal implications concerning capacity of minor and electronic commerce   this study proposes the following recommendations:

[bookmark: _Toc398222760]5.3.1 Amendments of the Laws which in Relation to Minor in Tanzania   
There is a need to amend those laws with relation to minor and contract in order to encompass the technology. Some of them are Contract Law[footnoteRef:78], Commercial Laws and Childs Act[footnoteRef:79]. The laws should changes to differentiates the capacity of minor to enter into paper based contract and electronic contracts. The law should provides a conclusively presumptions between incapacity and age classification. As discussed above, the minority incapacity doctrine generally adheres to the notion that all persons under the age of majority are presumptively incapable to contract hence all resulting of contracts are either products of their youthful  or overreaching by the other party.  [78:  Cap .345 R: E 2002]  [79:  Act no 21 of 2009] 


In American law recognize that minors are capable of understanding and appreciating their legal actions and thus afford minors more autonomy in their affairs. However, even when a minor is deemed competent to make decisions in one area of the law, he may still be deemed incompetent to make decisions regarding his closely connected contractual affairs. 

In fact, the present laws protect consumers on offline laws only which is hardly apply on online business. Therefore, the law does not protect the consumer against any risks involved in electronic commerce because when the law passed Tanzania were not practice and developed in electronic transactions.  

[bookmark: _Toc398222761]5.3.2 Proposal for Change in Minority Incapacity Doctrine 
On the issue of capacity, it is telling that the other areas of law discussed above do not have conclusive presumptions of incapacity based solely on one's status as a minor. Instead, those areas of law distinguish between young children and adolescents, while allowing the questions into whether the minor   understood the nature and consequences of his actions.  
The laws treat all minors that are same regardless of maturity level, it is important to consider adopting laws that reflect the demonstrated legal capacities of adolescents. The adolescents should be encouraged to take responsibility for their acts, especially when they initiate the commercial transaction. By allowing adolescents to take responsibility of their contractual affairs can we achieve the goal of making the fairness in electronic commerce to both parties.

[bookmark: _Toc398222762]5.3.3 Classification of Age of Minor 
Distinctions between the age of child, young person and adolescent should be clearly shown with their legal capacity. The contract law should shed the ancient classification that treats all minors as infants. Adolescents should be regarded as presumptively capable of contracting in the same way as adults.  The twelve years to sixteen years range of childhood, this is a transition period towards maturity covering about four years. Examples from the neighboring countries and some of the Commonwealth indicate that the age range of children and young person starts from fourteen years of age upwards. The definition of a child and young person should be changed so that child is defined to mean a person below 14 years and a young person to mean a person of 14 years and above but below eighteen years.[footnoteRef:80] [80:  Onesmo Paul Olengurumwa, The Role Of Tanzania Law Reform Commission In Protecting And Promoting The Rights Of Children In Tanzania. ] 


[bookmark: _Toc398222763]5.3.4 Reexamining the Age of Majority
As we seen that the definition of child in relation to contractual obligations is unclear with the regards of categorization of children between stages of maximum incapacity and later stage of childhood, also due to dramatic changes of technology and the excessive use of business through internet it is recommended  that   the age of majority should be changed in this technological era to reconsider that 16 years to have capacity and understanding what they done and to have legal liability for anything which is done.  

The law of contract should be amended in order to reexamining the age of majority . The capacity of minor to understand the terms through internet is very active than in paper based, so that the age should be changed to mean the age majority to be under 16 years in Tanzania. It was observed that to classify all person under the age of 18 years as minor and are incapable to contract is a root of the problem in technological situation. It is recommended that   the age of sweeping minor with maturity level should better to classify under three stages:
i. 1- 13 years as a child is a totally incapable in engaging in decision and need a protection
ii. 13-16 young person can understand and are encouraged to accountable and accept the responsibility for their actions
iii. 16- 18 adolescent with the full responsibility 

[bookmark: _Toc398222764]5.3.5 Electronic Legal Framework 
The current legal framework is tailored for paper-based commercial transactions. Therefore, a need exists to formulate an electronic legal framework. Such a legal framework would have to address all the different factors and challenges that are associated with using electronics for a transaction to be legally valid. The legal framework should provides the room for parties to electronic business transaction to exercise their rights accordingly and leave the other parties (like minor) to take an opportunity to deprive the other rights.

[bookmark: _Toc398222765]5.3.6 Online Payments System
The payment system is an operational network which governed by laws, rules and standards that links bank accounts and provides the functionality for monetary exchange using bank deposits. Examples of payment systems that have become globally available are credit card and automated teller machine networks. Tanzania like any other countries online payment system usually is through credit cards or prepaid cards[footnoteRef:81]. The banks allow a minor to have a bank account for its name but his parents govern all operation. So if that is the case under these technological, changes should be allowed to give power to minor to have also credit cards.   [81:  Wikipedia, the free encyclopedia] 


Parents who give their children access to home computers hooked up to the Internet should consider the situation that may arise if a child uses their credit card information online. This includes information that may be stored in the computer or at a website that recognizes your home computer and, of course, doesn't know that a minor is the actual "shopper." From the point of view of the website owner, the parent is the customer, and you may have a hard time avoiding liability for a contract   that your children have entered into using the  Internet identity.
 
In international context Credit cards are usually, only permitted for people with 18 years old or older because anyone under 18 years is considered to be a 'minor' in the eyes of the law and minors can't usually enter into agreements with other parties even a credit card companies. However, so many prepaid credit cards allow the user even minor to have all the practical benefits of shopping online, purchase protection etc. Therefore, the law should be established in order to provide a mechanism that    can be used in electronic payments, which are followed to all business. Minor above 16 years should allow having credit cards that can be used as a payment system instead to use parent’s cards.
 
[bookmark: _Toc398222766]5.3.7 Adoption of International Instrument 
Tanzania needs to adopt international instrument that provide the right of minority incapacity in technology.  The United Nations Convention on the use of Electronic communication in International Contract of 2005 established with   the aim  to achieve across the board harmony of electronic commerce rules in order to ensure seamless international transaction[footnoteRef:82]. Tanzania needs to adopt this Convention or enact laws that were largely influenced by them. As we know that most of African Countries have not adopted or enacted electronic commerce legislations accordingly, what exists is only law, which is insufficient for regional or international trade. [82:  United Nations Convention on the use of Electronic communication in International Contract of 2005 UNGA Res 60/21. Preamble par 2&3] 


If the legislature embarks on enacting laws for every specific advancement in technology, it will be a hurdle because our laws will be very reactive to specific technological change leading to legislating specific law every time whenever there are new developments increasing the numbers of the acts instead of the quality. 
 The Tanzanian legislature should not ignore the advancement in technology taking place in the world that affects Tanzania in many aspects of life like social, economic and legal ones.[footnoteRef:83] Tanzania needs to create and sustain a secure cyber-law environment, in addition to already existing legislation, before any significant new developments can emerge in ICT related services.[footnoteRef:84] [83:  Ubena, John, Why Tanzania Needs Electronic Communication Legislation  ]  [84:  National information and communications technologies policy] 


It is notable that The Tanzania Development Vision foresees that by the year 2025, “Tanzania should have created a strong, diversified, resilient and competitive economy, which can effectively cope with the challenges of development and, which can also easily and confidently adapt to the changing market & technological conditions in the regional and global economy[footnoteRef:85] It is very important that adequate legal and regulatory mechanism should be put in place for electronic commerce with a view to reducing the risks associated with it and giving confidence to business to use it in lieu of traditional paper based transaction[footnoteRef:86] [85:  Statement Policy 1.2.5 of The Tanzania Development Vision of 2025]  [86:   Nnemeka Ewelukwa .Is Africa Ready for Electronic Commerce? A critical Appraisal of the Legal Framework for E Commerce in Africa) ] 


[bookmark: _Toc398222767]5.3.6 Government Initiatives 
The current legal framework is not robust to further sustain, promote the use of electronic commerce. New laws have to be proposing in addressing the issues, which affect electronic commerce and users including minors; 

Some of the East African countries have gone on introducing e commerce laws, a good examples is Uganda, hence Tanzania should focus on the following   key areas in order to encompass the area of electronic commerce which can be applicable to both parties including minor :

Electronic Commerce laws which have to address both the rights of consumer and suppliers, the laws should clearly address the roles, duties, liabilities and exemptions of each party from consumers, service providers, and all those involved in the chain of service delivery.

The law Reform Commission of Tanzania should act as catalyst to encourage the research and to review on the law related to minor, which is being affected by rapid development of electronic commerce. To examine whether the Law of Contract of 1975, Cap .345 R: E 2002, curter the needs for the formation of Electronic Contract in Tanzania. It was observed that the absence of consumer protection laws in electronic bases in a country led to give a right only to minor in a contract to disaffirm a contract without regarding the rights of others.

The consumer protection laws should be amended in order   to incorporate new electronic contract in order   to prevent both parties   in a contract. Cybercrime laws need to be passed to address the challenges that come or develop in technology. The Law of Contract to include electronic contract because the offline law does not applies to online laws. Awareness to those person that intend to transact  online, to have sufficient understanding of computers and internet in order to make effective transaction and those that transact business online need to know the dangers and risk associated with.
Adoption of technology neutrality approach; the proposed laws should avoid to be technology based; instead the laws should adopt ‘technology neutrality’ approach to allow easy adaptation to the innovations. That the law should keep pace with the developments of ICT to avoid turning legislation obsolete. The law ought not only to be flexible but also be proactive to see to it that it neither leaves people unprotected against new technologies nor hamper the development of technologies themselves 

[bookmark: _Toc398222768]5.4 Conclusion  
This study examines the incapacity doctrine in light of commercial transaction under technological society where minor engaged. The foregoing discussion has revealed that the use of Electronic commerce and online contracts is growing very fast in the world. In regards to Tanzania still have not covered this area of electronic laws likes so many other African countries although some of them  have adopted the new laws to cover this area. 

Most of Tanzania legislation is offline oriented hence need to be changed to focus on online. The rationale behind is to protect consumer and suppliers and boost our economy[footnoteRef:87].  The country needs policy and legislation to define and provide a framework for electronic contracts.  It was a high time for Tanzania creating legal frameworks to govern technology and its use.   [87:  Position Paper on electronic commerce- Law Reform Commission-] 


Our target is the Government will review existing laws in order to adjust those that are not conducive to the growth of the ICT industry and enact new ones that take account of issues associated with Internet. In addition, the Government will have compelling interest in shielding contents inappropriate for minors or those that promote behaviour that might endanger minors and society. 

The Government will promote business in electronic form in a secure environment and put in place a legal framework to provide the guiding principles, rules and legislation. The nature of our laws and limited computer legal knowledge for our courts creates a dilemma in answering the question arise on electronic contract.
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