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ABSTRACT 

Absence of robust legal and institutional frameworks relevant to address mining 

impacts on Mine-Host Communities (MHCs) rights to clean water and adequate food 

is the central problem under this research. Tanzania is a member State to both the 

UN and AU, and is therefore bound by their frameworks. Both the UN and AU legal 

and institutional frameworks recognize principles relevant to curb mining impacts on 

human rights under research. This study investigates the extent of Tanzania‘s 

compliance with the two frameworks. To establish the extent to which Tanzania 

complies with the international and regional frameworks, a documentary review of 

primary sources such as; international and domestic instruments, was carried out. 

Also, review of secondary sources such as; books, journal articles, reports and 

internet sources was carried out. It is found  that, Tanzania legal and institutional 

frameworks have domesticated international principles aimed at safeguarding MHCs 

rights to clean water and adequate food. The manner of domestication of such 

principles do not confer full safeguard to MHCs against mining impacts though. 

Among causative factors are; non-justiciability of the two rights, inadequate 

participation of MHCs in decision making, overlapping laws on environmental 

conservation, wide administrative discretionary powers, and less deterrent penalties 

among others. With respect to institutional framework, factors such as; partiality, 

overlapping mandate in allocation of resources rights, poor infrastructure, limited 

budget  and inadequate human resources. Reforms of legal and institutional 

frameworks is recommended to fully comply with the international standards. 

Keywords: Mine-host communities, Right to Water, Right to adequate food, 

Tanzania. 
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CHAPTER ONE 

INTRODUCTION AND BACKGROUND TO THE PROBLEM 

1.1 Introduction  

Globally, development is dependent on both human and natural resources that are 

endowed within a respective country and or region.
1
 Due to the value that people 

have it is necessary to guarantee their safe involvement in the process of harnessing 

natural resources. Internationally, human rights principles relevant to safeguarding 

peoples‘ rights are recognised and protected.
2
 Similarly, such human rights need to 

be emphasised in the process of harnessing natural resource for development. This is 

because natural resources such as minerals when properly extracted they positively 

influence socio-economic development of the state and its peoples.
3
  

 

However, when they are not properly regulated, they tend to bear gross impacts on 

peoples‘ lives as they may violate a number of their basic rights. It is argued that 

among human rights that are prone to anthropogenic activities such as mining are; 

right to property, right to clean water, right to food, right to clean environment to 

name but a few.
4
 Among potential impacts of mining on such rights are inclusive; 

land alienation and resettlement, land pollution, deforestation that may exacerbate 

climate change, water pollution, chronic water borne diseases to name but a few.
5
   

                                       
1
 African Union and Commission, Agenda 2063: The Africa We Want. (2015). item g (iii). 

2
 European Convention on Human Rights 1950.; International Covenant on Economic, Social and Cultural Rights 1966.;The 

American Convention on Human Rights 1969; The African Charter on Human and peoples‘ Rights 1986. 
3
 UN Commission on Sustainable Development, ‗Report on the Eighteenth Session (15th May 2009  and 3-14 May 2010)‘ 

(2010) Economic and Social Council E/2010/29. para 10. 
4
 Lidewij Ploeg and Frank Vanclay, ‗A Human Rights Based Approach to Project Induced Displacement and Resettlement‘ 

(2017) 35 Impact Assessment and Project Appraisal. 
5
Terminsk Bogumuli, ‗Mining-Induced Displacement and Resettlement: Social Problem and Human Rights Issue‘ (2012) 

<http://nbn-resolving.de/urn:nbn:de:0168-ssoar-327774>.; Johnson Mshana, ‗Mercury and Lead Contamination in Three 

Fish Spicies and Sediments from Lake Rukwa and Catchment Areas in Tanzania‘ (2015) 5 Journal of Health and Pollution.; 

Women in Water, ‗The Impacts of Extractives on Quality and Quantity of Drinking Water‘ (Women in Water (Pty) Ltd 



 

 

2 

In particular, this fact seems to worsen the pursuit of human rights in resources 

extraction owing to the fact that, among such rights few are reportedly to be 

entrenched in the domestic legal frameworks of some countries such as Tanzania.
6
 

Worse still, even those entrenched in such laws are not enforceable.
7
 Lack of 

enforceability of some of the socio-economic rights renders them less of a right and 

more of an interest at a national level. Consequently, lack of enforceability of some 

socio-economic rights and failure of states to balance between the need for economic 

development (such as mining) and access to clean water adequate food create 

conflict and tension between the governments and other stakeholders.
8
 Owing to 

their vital role in human life and dignity on the one hand, and the potential gross 

impacts such as pollution, deforestation and land alienation mining activities may 

bear to communities in their vicinity (Mine-host communities); this study deals with 

two specific rights which are; access to clean water and adequate food.
9
 

 

Since minerals are under the control, and often in the ownership of the State, who 

exercises absolute sovereignty over them, the exploitation of these resources are 

                                                                                                             

2018) <file:///C:/Users/user/Downloads/TheImpactofExtractivesFinal.pdf>.; Fredrick Juma, ‗Effects of Mining on Food 

Security to Farming Communities Surrounding Nyamongo Gold Mine in Tarime District Tanzania‘ (Sokoine University of 

Agriculture 2015).; IRIN, ‗Tanzanian Famers Displaced by Mining like Refugees‘, (2013) 

<http://www.irinnews.org/report/98150;>.; C Marwa and I Warioba, ‗Challenges Posed on the New Mining Act  and Its 

Regulation in Tanzania‘ (2015) 8 Journal of Politics and Law.; Nataj Mohamed and others, ‗Impacts of North Mara Gold 

Mine on the Element Content in Fish from the River Mara, Tanzania‘ (2016) 309 Joural of Radianal Nuclear Chemistry.; C 

Kihampa and A Wenaty, ‗Impact of Mining and Farming Activities on Water and Sediment Quality of the Mara River 

Basin, Tanzania‘ [2013] Research Journal of Chemical Science.;Asgeir Almas, Charles Kweyunga and Mkabwa Manoko, 

‗Investigation of Trace Metal Concentration in Soil and Waters in the Vicinity of ―Geita Gold Mines‘ and 'North Mara Gold 

Mines‖ in North West Tanzania‘ (Norwegian University of Life Sciences 2009). 
6
Ibid; Manisuli Ssenyonjo, Economic, Social and Cultural Rights in International Law (Hart Pub 2009). 176. 

7
ibid. 14, 175-176; TIERS (n 6). 

8
 NRGI (2nd Ed) Natural Resource Charter 4; Resource Governance Index  

http://www.resourcegovernance.org/countries accessed on 25 July 2018; UNECA 2004, 

http://repository.uneca.org/handle/10855/5560 accessed 25 July 2018. 
9
 Convention on the Law of the Non-Navigational Uses of International Water Courses 1997. Art. 10 (2); UNESCO, ‗Water for 

People, Water for Life: A Joint Report by the Twenty-Three UN Agencies Concerned with Freshwater‘ (UNESCO 2003) 

<https://unesdoc.unesco.org/ark:/48223/pf0000129726>. p. 5.;CB Soyapi, ‗Water Security and Right to Water in Southern 

Africa: An over View‘ [2017],Vol. 20 PER. 3; Resolution A/RES/64/292 The Human Right to Water and Sanitation 2010. 

para 1.; See para 1.8 below for details of impacts of mining.;  A detailed description of the term mine-host community will 

be provided under chapter two of this study. ;See para 2.2.2 and 2.2.3 below for detailed description of clean water and 

adequate food. 
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subjected to national laws of the State in whose territory it is found.
10

 Therefore, 

States need to adopt, enact and institute legal and other measures that could curb 

mining impacts on water and land with the view to safeguard MHCs rights to clean 

water and adequate food.
11

 

 

1.2 Background to the Problem 

According to Food and Agriculture Organisation (FAO), there is prevalence of food 

insecurity around the globe.
12

 FAO reports, further that about 815 million in the 

world and about one third of the population in the Eastern Africa suffer from 

malnutrition owing to food insecurity.
13

 Africa is endowed with more than 50% of 

global arable land.
14

 However, Africa only produces 10% of her ability owing to 

challenges such as poverty and unsupportive infrastructure. Notably; while less food 

production leads directly to food insecurity; poor infrastructure contributes into food 

insecurity owing to challenges to distribute even the little produce. Secondly, 

according to World Helath Organisation (WHO) about 884 million people have no 

access to clean water.
15

 Also, WHO and United Nations Children Fund (UNICEF), 

show that 19 % of schools around the globe in the year 2016 have no access to clean 

water.
16

 Notably, Sub-Saharan Africa (SSA) is reported to be more impacted with 

the record of about 50% lack of clean water service in schools.
17

 

                                       
10

 The UNGA Resolution 2158 (XXI) – (1962) Article 1. 
11

NRGI (2nd Ed) Natural Resource Charter 4; Resource Governance Index  http://www.resourcegovernance.org/countries; 

UNECA 2004, http://repository.uneca.org/handle/10855/5560 
12

 FAO 2016 http://www.fao.org/state-of-food-security-nutrition/en/ (accessed 20 July 2018). 
13

 Ibid. 
14 https://au.int/en/auc/priorities/food-security (accessed  20  July 2018). 
15

 WHO Human right to water and sanitation-Media brief; 8 facts and figures on human right to water. 
16

 WHO and UNICEF, ‗Drinking Water, Sanitation and Hygiene in Schools: Global Baseline Report‘ (UN 2018). p. 6. 
17

 Ibid.;Chacha Murungu, ‗The Place of International Law in Human Rights Litigation in Tanzania‘ in Killander (ed), 

International and domestic human rights litigation in Africa (Pretoria University Law Press 2010). p. 68; Legal and Human 

Right Center and Legal Service Centre Zanzibar, ‗Tanzania Human Rights Report‘ (Legal and Human Rights Centre 2016). 

para 4.3.   
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In particular, to Tanzania, food security is an issue. For example, it is reported that 

since 2008 there is an increase of food insecurity causing hunger evidenced by 34% 

of all Tanzanians being undernourished.
18

 Reportedly, in the year 2016/2017 about 

43 districts experienced acute food shortage evidenced by some families living on 

one meal a day, others with no guarantee of any meal at all, while others depending 

on wild fruits and insects.
19

 According to FAO 23.5% OF Tanzanians are 

undernourished for an avarege of three years from 2020-222.20 Food production in 

Tanzania is carried out in small-scale farming and is rain fed for about 98%.
21

 Due to 

little government agricultural subsidy and climate variations evidenced by recurrent 

droughts and floods in three to five years interval, food production has been 

dwindling.
22

  

 

In addition land conflicts among farmers, investors (on commercial farming or 

mining) and pastoralists also contributed to the impacts of food shortage.
23

 In 

particular, there is a high prevalence of land conflicts in Tanzania caused by; little 

respect of the customary right of occupancy in acquiring land for development 

projects,  little adherence to the law in dealing with village lands, absence of land use 

plan and little or no involvement of local communities in the allocation and or re-

allocation of land use.
24

  

 

                                       
18 Ministry of Constitution and Legal Affairs, ‗National Human Rights Action Plan 2013-2017‘ (Ministry of 

Constitution and Legal Affairs, 2013). para 2.2.3. 
19 Legal and Human Right Center and Zanzibar (n 17). para 4.4.1. 
20 FAO, ‗Prevalence of Undernorished (Percent)(3years Avarage)‘ (FAO, 2022) 

<https://www.fao.org/interactive/state-of-food-security-nutrition/2-1-1/en/>. 
21 Ministry of Constitution and Legal Affairs (n 18). para 2.2.3. 
22 ibid. 
23 Legal and Human Right Center and Zanzibar (n 17). 
24 ibid. para 4.4.1; Ministry of Constitution and Legal Affairs (n 18). para 2.2.1.2. 
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With respect to access to clean water, it was targeted that rural water supply to 

increase from 53% to 65% coupled with 100% supply of clean water to all schools.
25

 

It is estimated that, about 70% of school do not have access to clean water and hence 

impairs the learning process to pupils and students.
26

 However, access to water in 

rural areas is still a challenge. Firstly, majority have to walk a distance to collect 

water.
27

 Mining activities are also shown to contribute towards declining water 

quality and quantity due to discharge of efluents in underground waters.28 

 

Secondly, due to environmental degradation caused by human activities  which 

contributes towards droughts both the quantity and quality of the water is poor.
29

 In 

particular to Tanzania, it is reportedly that about 20% of the total assessments made 

on discharge of industrial waters (including mining) are full of effluents that 

contaminate waters.
30

 It is no wonder  that mining activities are reportedly to pose a 

challenge through realisition of the Water Sector Development Programmes in 

Tanzania.31 This situation is mainly caused by; absent of strong legal framework, 

weak enforcement of laws, poor coordination of the relevant governmental agencies 

and little or non-involvement of locals in planning and implementing development 

projects.
32

 Access to clean water is relevant to socio-economic development and 

                                       
25

 Ministry of Water and Irrigation, ‗Water Sector Report‘ (Ministry of Water and Irrigation 2009). para 3.2. 
26

 ibid. 
27

 Ministry of Constitution and Legal Affairs (n 18). para 2.2.4.2. 
28

 UNESCO, ‗World Water Development Report: Ground Water  Making the Invisible Visible: Facts and Figures‘ (UNESCO 

2022).p.5.;UNESCO, ‗World Water Development Report: Ground Water Making the Invisible Visible‘ (UNESCO, 2022). 

pp.5-6. 
29

 Ministry of Constitution and Legal Affairs (n 18).; Jamhuri ya Muungano wa Tanzania, ‗Kamati Ya Kudumu Ya Bunge Ya 

Ardhi, Maliasili Na Utalii: Taarifa Ya Utekelezaji Wa Shughuli Za Kamati Kwa Kipindi Cha Januari2016-Januari 2017‘ 

(Bunge la Tanzania 2017). para 3.1 (v). 
30

 Ministry of Water and Irrigation (n 25). para 3.1. 
31 Ministry of Water, ‗Water Sector Development Programme Phase Three (WSDP III) 2022/23-2025/26‘ (Ministry of Water 

2022). p.x. 
32 Ministry of Constitution and Legal Affairs (n 18). para 2.2.4.2 and 2.2.7.3 
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eradication of poverty.
33

 Limited access to clean water relates to increased water 

born diseases that acts as trap of MHCs into the poverty vicious cycle.
34

 

 

Generally, land and water apart from being human rights are regarded as prime to 

human livelihood. Diminishing water and land quality and quantity therefore grossly 

affect MHCs means of their livelihood in Tanzania.   

 

1.3 Statement of the Research Problem 

The problem investigated in this study concerns absence of balance between socio-

economic development activities, such as mining and its potential and actual impacts 

that grossly affect MHCs rights to clean water and adequate food in Tanzania. Such 

a problem may be explained in threefold. Firstly, it stems from non-explicit 

incorporation of such rights in the constitution and relevant laws.
35

 Secondly, where 

such rights are provided, their enforcement become cumbersome due to structural 

and other procedural limitations.
36

 Example of procedural limitations are provided 

under the Basic Rights and Duties Enforcement Act (BRDEA) 1994 which limit the 

powers of the court to declare void laws infringing basic rights. Instead the Act 

requires the court to recommend the law to be changed by the Parliament.
37

  

 

Notably, unless the Parliament amend such laws, they remain valid even though they 

infringe peoples‘ rights.
38

 In particular to constitutional guarantee of such rights, 

                                       
33 Ministry of Finance and Economic Affairs, ‗National Strategy for Growth and Reduction of Poverty (NSCRP) II‘ (Ministry 

of Finance and Economic Affairs, 2010). para 2.3.3 
34 ibid. para 2.3.3 and 2.3.5. 
35 Toronto Initiative for Economic and Social Rights-Tanzania para 28. 
36 Murungu (n 17). p.68 ; Ernest Uzia, ‗How the Provision of the Basic Rights and Duties Enforcement Act Do Not Advance 

Human Rights Protection in Tanzania‘ (2014) <https://www.academia.edu/6536920> accessed 29 May 2021. Pp. 7-8 
37 the Basic Rights and Duties Enforcement Act 1994. s 13 (1-2) 
38 ibid. s 13 (2). 
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they are provided under the Directive Principles of State Policy which is by its 

nature sets the vision and mission of the state rather than human rights. 

Consequently, rights falling under this part of constitution are not enforceable. In 

addition, such rights may be enforced through other rights such as; the right to life 

and or rights to clean and health environment.
39

 However, it is worth noting that, 

even the right to life is not absolutely guaranteed under the constitution owing to 

existence of death penalty. With respect to right to clean and health environment is 

provided under environmental law.
40

  

 

However, such a provision has never been tasted in courts to establish a reliable 

precedent on recognition and protection of human rights say for example. Prior to 

environmental rights being legislated, the High Court of Tanzania had once ruled out 

in favour of people‘s rights to clean and health environment. The court arrived at 

such a position by prohibiting the Dar es Salaam City Council to pollute 

environment through construction of sewage dumping sites closer to people‘s 

settlement in Tabata and Kunduchi respectively.
41

 Notably, these case laws seem to 

be limited by the 1994 enactment of the BRDEA with respect to their enforcement. 

 

Thirdly, improper regulation of mining activities from exploration stage to 

international trading is named as a source of fuelling human rights violation in areas 

where they are miend owing to absence of good governance in such a sector.
42

 

                                       
39 Environmental Management Act 2004. s 5.; United Republic of Tanzania Constitution 1977. Art. 14. 
40Environmental Management Act. s 4- 5. 
41 Joseph D Kessy and Others v The City Council of Dar es Salaam, Civil Case No 299 of 1988 (High Court of Tanzania).; 

Festo Balegele and 794 Others v Dar es Salaam City Council Miscellaneous Civil Cause No 90 of 1991 (High Court of 

Tanzania). 
42 See para 1.8 below. 
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Consequently, the legal gap cascade down to the mining legal and institutional 

frameworks in Tanzania.
43

 Notably, the international and African (AU) regional 

legal and institutional frameworks provide for relevant principles that may be relied 

by Tanzanians to safeguarding MHCs access to clean water and adequate food.
44

 

Tanzania therefore, is required to adopt legislative and administrative measures to 

incorporate such principle in her domestic laws. 

 

1.4 Objective(s) of the Study 

The general objective of this research is to investigate the extent to which the current 

Tanzanian legal and institutional frameworks comply with international (UN and 

AU) principles relevant to safeguard MHCs‘ rights to clean water and food. To 

arrive at this main objective, the following specific objectives are set: 

1. To explore the the extent to which the international legal and institutional 

frameworks safeguard MHCs‘rights to clean water and food.  

2. To explore the extent to which Tanzania‘s legal and institutional frameworks 

safeguard MHCs right to clean water and food.  

3. To explore the extent of compliance of the Tanzanian legal and institutional 

frameworks with the international and regional frameworks to safeguard 

MHCs‘ MHCs rights to clean water and adequate food. 

 

                                       
43 The Mining Act 2018.; the Village Land Act 2002.; Water Resources Management Act 2009.; Natural Wealth and Resources 

(Permanent Sovereignty ) Act 2017; The Environmental management Act 2004.;The Forest Act 2002.; The Beekeeping Act 

2002.;Land Acquisition Act 1967. 
44Convention Concerning Indigenous and Tribal Populations 1957.; Convention on Biological Diversity 1992.; Indigenous and 

Tribal Peoples  Convention 1986.; Framework Convention on Climate Change 1992.; Convention  to  Combat  

Desertification in those Countries Experiencing Serious Drought  and /or Desertification Particularly Africa 1994.; 

Convention on the Law of the Non-Navigational Uses of International Water Courses.; Paris Agreement 2015.; African 

Convention on the Conservation of Nature and Natural Resources 1968.; African Charter on Human and Peoples‘ Rights 

1986.;Convention on the Protection and Use of Trans-Boundary Watercourses and International Lakes. 1992.;Convention 

on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters 1998. 
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1.5 Research Question(s)  

This research is guided by four research questions as hereunder provided. 

1. To what extent the international legal and institutional frameworks provide for 

principles relevant to safeguard MHCs‘ rights to clean water and adequate food? 

2. To what extent the Tanzania legal and institutional frameworks comply with the 

international legal and institutional frameworks relevant to safeguard 

MHCs‘right to clean water and adequate food? 

3. What are the ideal legal principles that Tanzania (and other resource-rich African 

states) may learn from international frameworks to safeguard MHCs‘ right clean 

water and adequate food. 

 

1.6 Significance of the Study 

Absence of robust legal and institutional frameworks to strike a balance between 

mineral resources development on one hand and securing MHCs human rights is 

noted as a challenge in this study. In particular, this study focuses on  safeguarding 

of MHCs rights to clean water and adequate food. Mining is shown to pose threats 

on MHCs access to quality clean water and ability to produce their adequate food 

free from harmful substances. Consequently, the study helps in proposing legal and 

institutional measures to be adopted to strike a balance with a view to abate violation 

of MHCs human rights where mining are taking place. The study is pertinent in 

Tanzania now owing to notable concerns on how MHCs are challenged by improper 

regulation of mineral extraction, processing and trading.  

 

Since the study focuses on rough diamond, it adds the need of the study now as a 

means to comply to international standards on trade in rough diamond. Regulation in 
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trade in rough diamond is intended to abate human rights violation in areas where 

diamond is mined. Consequently, states will generate revenue from the regulated 

trade which may be used in food and water infrastructure. In particular, the study is 

relevant to a number of stakeholders such as; state owned and non-state owned 

organisations and or institutions dealing with promotion and protection of human 

rights. Other stakeholders are inclusive; MNCs involved in large–scale mining, 

Mining Commission, institutions established to regulate internationally shared 

resources such as rivers, lakes, aquifer and forests. The research is also relevant to 

other natural resources-rich developing countries with similar legal challenges like 

Tanzania. Finally, the research is relevant in adding knowledge on legal relation 

existing between mining and human rights to clean water and adequate food in 

Tanzania. 

 

1.7 Research Methodology 

This is purely a doctrinal research study. It is guided by the legal positivism theory. 

Legal positivism theory regards law as it is in the statute books.
45

 Consequently, it 

may be used to identify the law, before one gets a chance to critic the law itself.
46

 

Once the laws are identified, this study compares and contrasts three legal regimes
47

 

between the international, African region; and Tanzania on the guarantee of MHCs‘ 

rights to clean water and food security. It is basically a deductive study. 

Consequently, vertical comparison between the international and regional, 

instruments and domestic Tanzanian laws is carried out with a view to assess the 

                                       
45 Raymond Wacks, Understanding Jurisprudence: An Introduction to Legal Theory (Oxford University Press 2012). p. 43.; 

Cryer Robert, Research Methodologies in EU and International Law (Hart Publishing 2011). 37. 
46 Robert Cryer et al (n 29) 38. 
47 Peter Stokes and Tony Wall, Research Methods (Palgrave business briefing 2014).93. 
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extent of compliance thereto. Manisuli Ssenyonjo seems to provide a justification on 

the use of vertical comparison as applied in this study when he says:  

…the principle of state responsibility to guarantee human rights on the basis 

that the state individual relationship involves unequal power dynamics 

between the parties. 
48

 

 

This study, therefore, identifies the extent to which domestic laws in Tanzania 

comply with the international, and regional legal frameworks. It then analyses 

comparatively the lessons learnt from both frameworks to draw conclusion and 

thereby recommendation(s). To arrive at the comparison, this study carries-out an 

analytical documentary review of various documents in order to: 

(i) Establish the conceptual base of the MHCs‘ rights to clean water and 

food both at international and regional level. 

 

The following documents are reviewed and analysed at this stage: various literature 

inclusive journal articles; books; policies; commentaries and various relevant 

reports. 

(ii) Conduct a review to the extent to which binding and non-binding 

international and regional instruments provide for the MHCs‘ rights 

to clean water and food security. 

The following documents are reviewed and analysed: binding and non-binding UN 

and African regional instruments; comments from international and regional 

commissions/committees; international and sub-regional case laws from various 

Courts, Tribunals and or Commissions. 

                                       
48

 Ssenyonjo (n 6). 
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(iii) Conduct a vertical comparison between the Tanzanian mining legal 

regime and the international and regional, instruments. The purpose 

and justification of this comparison is same as (ii) above. 

 

The following documents are reviewed and analysed: binding and non-binding 

international and regional instruments; domestic legislation; regulations; case laws 

and frameworks relevant to the MHCs‘ rights to clean water and food security. 

(iv) Conduct an analysis of the similarities and or differences existing 

between the Tanzania legal framework, the international and regional 

frameworks on MHCs‘ rights to clean water and food security. 

 

Here the differences and or similarities identified under item (ii) and (iii) above are 

analysed to form the basis of the recommendations towards better compliance with 

the binding and non-binding international and regional instruments influencing the 

area of the study.  

 

In addition, Tanzania is one among common law legal system member states. It 

therefore stands a chance to learn from other common law countries on how best to 

balance the interest of the competing stakeholders in realisation of MHCs‘ rights to 

clean water and food security. On the one hand, the procedural principles such as 

principles of procedural fairness, locus standi and the principle of precedent ensuing 

from the stare decisis are relevant to this study.
49 

Moreover, under common law, in 

case of conflict between the statute and the international convention, statute will be 

                                       
49

Shaun Fluker, ‗The right to public participation in resources and environmental decision making in Alberta' (2015) ALR 573-

575. ; Elmarie Schyff, ‗Unpacking Public Trust Doctrine: A Journey into Foreign Territory‘ [2010] EPER/PELJ. 134 
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preferred.50 This gives domestic laws primacy over international law instruments.51 

These principles help in analysing the international and regional principles as 

interpreted in various cases and their application in Tanzania.
52

  

 

With respect to data analysis technique the study at hand is essentially qualitative 

research in nature. It is qualitative owing to the fact that type and nature of data 

collected and analysed are non-numerical.
53

 Instead, the researcher conducted a 

content analysis of documents reviewed, both primary and secondary as a means to 

deduce themes and issues relevant to research questions.
54

 The researcher also relied 

on statutory interpretation techniques namely, literal, purposive and golden rules in 

analysing contents of identified laws.
55

 Such analysis helped in deriving themes 

which are either  descriptively presented and or critically analysed in attempt to 

answer respective research questions noted above. In particular, the research is 

deductive since the researcher examines the international and regional frameworks 

with the view to ascertain the extent to which their principles are reflected in 

Tanzania‘s legal framework.  

 

In addition, the researcher conducted a horizontal comparison of the best practices 

from other countries on the key issue under research. It is shown by Geofrey Wilson 

that among aims of comparative law has been to make a practical contribution to 

local legal system that may ultimately lead to harmonization of laws into a supra 

                                       
50

 Dinah Shelton, ‗Introduction‘ in Dinah Shelton (ed), International law and domestic legal system: Incorporation, 

transformation and persuasion (Oxford University Press 2011). 
51

Ibid.  
52

Schyff, ‗Unpacking Public Trust Doctrine: A Journey into Foreign Territory‘ (n 49). p. 134; Charles Ihrlich, ‗Aboriginal 

Land Rights: The Effects of Common Law  Decision in Canada and Australia on International Law‘ [2001] NEICLA. 1, 3. 
53

 Loraine Blaxter, Christine Hughes and Malcolm Tight, How to Research (Open University Press 2006). p. 64. 
54

 Glen Bowen, ‗Document Analysis as a Qualitative Research Method‘ (2009) 9 Qualitative Research Journal. p 30-31. 
55

Williams Granville, Learning the Law (15th edn, Sweet & Maxwell 2013). pp. 97-103. 
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national level such as European Union.
56

  Consequently, the idea of harmonisation of 

Tanzanian laws with the international and regional standards   finds its relevancy 

here.  

 

Wilson further points out that, for effective comparison to take place both socio-

cultural and economic context of the problem under investigation have to be taken 

into account.
57

 Vivian Curran is of the view that case laws help in identifying the 

social and cultural values behind the foreign statutory provisions interpreted by the 

court, which is vital in avoiding legal transplant.
58

 On the other hand, substantive 

principles such as the ownership of land subject to minerals, and neighbourhood 

principle, are potential substantive rights on the subject of this study. These 

principles are geared towards guiding the determination of disputes on rights and 

interest in landed properties, where minerals are part.
59

  

 

Generally, the choice of this methodology allows the study to assess the extent to 

which the Tanzanian legal and institutional frameworks comply with the 

international and regional instruments.
60

 As such Tanzania being a dualist state, 

international laws do not apply directly unless legal measures to domesticate them 

are carried out. Further, this methodology facilitates identification of the potential 

different and or similar principles binding or influencing other countries best 

                                       
56

 Geofrey Wilson, ‗Comparative Legal Scholarship‘ in Michael McConville (ed), Research Methods for Law (Edinburgh 

University Press 2007).88 
57

 Ibid‘ p. 93. 
58

 Vivian Curan, ‗Dealing in Difference: Comparative Law‘s Potential for Broadening Legal Perspectives‘ (1998) 46 AJCL. p. 

9. 
59

Elmarie Schyff, Property in Minerals and Petroleum (JUTA 2016). pp. 40,67,75. 
60

Robert Cryer et al (n 29) 38;Geofrey Samwel, Introduction to Comparative Law Theory and Method (Hart Publishing 2014). 

pp. 100-101. 
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practices on the area under research.
61

 Indeed the lessons that are distilled from the 

international and regional framework (inclusive that of best practices of individual 

States)  is used to propose for an ideal Tanzanian legal framework, owing to the 

legal status of foreign law as being more persuasive than binding.
62

   

 

1.8 Scope of the Study 

This study focuses on large-scale mining of minerals on land in rural areas of 

Mainland Tanzania.
63

 Minerals are generally classified into three classes namely 

construction, industrial and metallic such as gold and diamond.
64

 There seems no 

global single definition of the term minerals owing to its complex nature. 

Geologicaly, minerals are defined as naturally occurring substance with definite 

character.
65

 However, basing on the terms of contract minerals may be defined 

beyond the geological perspective. Yet still, courts may further interpret the contract 

and give the term mineral it its meaning.
66

  

  

In particular, the research deals with mining of rough diamond for three major 

reasons in Main land Tanzania. Firstly, rough diamond mining and trading is linked 

                                       
61

Ibid 22-23-28; Mark Hoeke and Mark Warrington, ‗Legal Cultures, Legal Paradigms and Legal Doctrine: Towards a New 

Model for Comparative Law‘ [1998] International & Comparative Law Quartely.  p. 497. 
62

Curran V G (n 41) p. 659. 
63

The term ―Large-scale mining‖ in this study means mining done by Multinational Companies (MNCs) as opposed to small-

scale mining. ; See para 5.6.1 and 5.6.2 below for details on the choice of rural areas in Tanzania. 
64

 United Nations Conference on Trade and Development, World Investment Report 2007: Transnational Corporations, 

Extractive Industries and Development (Includes CD-ROM) (UN 2007) <https://www.un-ilibrary.org/international-trade-

and-finance/world-investment-report-2007_f67689bc-en> accessed 29 August 2018. p. 85 classifies minerals into three 

categories as well, however, the industrial category seem to be referred as energy minerals which is composed of oil and 

gas; Eva Liedholm Johnson, ‗Mineral Rights: Legal System Governing Exploration and Exploitation‘ (Doctoral thesis, 

2010). p. 2.  
65

Elmarie Schyff, ‗The Constitutionality of Mineral and Petroleum Resource Development Act 28 of 2002‘ (North West 2006). 

p. 301. 
66

ibid. p. 304. 
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to human rights violation in areas where they are mined.
67

 Secondly, there is an 

international initiative to regulate trade in rough diamond to abate its link to human 

rights violations. Thirdly, Tanzania mines and trades in diamonds.
68

 Tanzania is duty 

bound to promote peace, security and human rights globally, even though no such 

insecurity within her borders, hence the need to comply with global and sub-regional 

initiatives becomes imperative.
69

 As such, this study does not include Zanzibar 

owing to the fact regulation of hard minerals is not one among the Union matters.
70

 

Further, this study does not deal with the small-scale mining activities, as it would 

widen the scope and hence pose a challenge given the time and resources available 

in conducting this research. 

 

Internationally, the scope of the study focuses on two perspectives. The first 

perspective is the UN instruments and initiatives focusing on human rights and good 

governance which are relevant to mineral resources extraction and trading.
71

 The 

choice of UN is based on the fact that, Tanzania as it is for other countries is bound 

and influenced by the decisions of the UN in its efforts to promote human rights.
72

 

Also, although UN set standards through its instruments, they do not directly apply 

to respective countries.  

 

                                       
67

 UN Security Council, ‗Natural Resource Wealth Fails to Translate into ―Equivalent‖ Benefits for People, Fuelling Conflict, 

Instability, Deputy Secretary-General Tells Security Council‘ (UN, 2013) 

<www.un.org/News/Press/docs/2013/sc11037.doc.htm .> accessed 1 September 2018. 
68

 Interlaken Declaration on Kimberly Process Certification Scheme for Rough Diamond 2002.; Kimberly Process Certification 

Scheme 2002. 
69

 UN Charter 1945. 
70

 The URT Constitution (1977) Art 4 read together with the First Schedule; Mining Act 123 R.E 2018, s 2.  
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 UN Charter.; United Nations Convention Against Corruption 2004.;Convention to Combat Desertification in those Countries 
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However, due to a number of UN instruments and initiatives relating to human rights 

to water and adequate food, this study focuses only to those regulating trans-

boundary water, and mineral resources. The choice of this focus is based on the 

concern identified in the literature review where mining impacts on human rights. In 

particular, it shows mining activities seem to override other stakeholders in the 

mining processes.
73

 Reportedly, about half of global population lives around trans-

boundary water resources basin and are dependent on as sources of their drinking 

water.
74

   

 

The second perspective of the scope is  the African region. Equally as it is in the UN 

sphere, Africa has a number of instruments that relates to MHCs access to water and 

adequate food, however, this study, mainly focuses on African instruments relevant 

to promotion and protection of human rights and natura resources governance. The 

focus is based on the fact that, AU member states are called to to strike a balance 

between development activities and environmental preservation.
75

 Such a balance is 

shown to be vital if at all MHCs are to gain their access to clean water and adequate 

food.  

 

Moreover, Africa is home to a number of gray finite and renewable natural resources 

such as minerals, forests, wild life, ground and surface fresh waters. As noted in the 

introduction, such resources are vital for human development but also they are the 

base of their livelihood. Owing to nature and historical impacts of colonisation, such 
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resources are shared between states a fact which may exacerbate the imbalance 

situation if not well regulated.
76

 It is argued that, Africa is less industrialised with 

high prevalence of underprivileged situation facts combination of which threatens an 

increasing deforestation water contamination and food insecurity owing to socio-

economic activities impacts on environment.
77

  

 

Secondly, mining activities are intensive in Africa. For example, by 2014 large 

mining projects in SADC sub-region were estimated to be a hundred, indicating 

intensive large scale mining activities.
78

 Thirdly, it is shown in the introduction that, 

Africa is faced with the challenge of recurrent famine that threatens peoples‘ health 

and life. Fourthly, AU mining framework calls for harmonisation of laws that may 

be used to borrow experience from international and other regional advanced 

countries like South Africa.
79

 

 

In addition, the choice of Tanzania is based on the fact that, there a number of 

mining activities taking place.
80

 As may be noted below, mining activities adversely 

impact access to clean water and food security.
81

 This study, therefore examines the 

extent to which the Tanzanian mining legal and institutional frameworks responsible 

for safeguarding MHCs rights to water and food, comply with the international and 

regional frameworks. The immediate part below reviews relevant literature.  
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1.9 Literature Review 

This part reviews the relevant literatures to the problem at hand. In undertaking this 

task, the part is organized in three main clusters of literature aimed at identifying the 

gap. These clusters are literatures on; mining specific impacts on MHCs access to 

clean water, mining land rights variations coupled with little compensation and its 

potential impacts on MHCs access to adequate food. The last cluster discusses the 

place of international laws and principles that pose challenges on; state sovereignty 

of resources, status of international law principles at the domestic setting, and good 

governance as a tool to guarantee MHCs access to clean water and adequate food.  

 

To begin with water related literature, globally the Intergovernmental Panel on 

Climate Change (IPCC) report, presents scientific estimate concerning climate 

change which bears gross impacts on water and food security around the globe and 

Africa in particular.
82

  These estimates are based on scientific evidences observed 

from various continents that indicate increasing temperature. Increasing temperature 

threatens melting of glacier; warming of the rivers and lakes and negative impacts on 

the both terrestrial and aquatic biological organisms. IPCC further points out that, 

since 20
th

 century, such an increase seem to be contributed by anthropogenic 

activities (mining inclusive) that results into emission of greenhouse gases. 

Consequently, Africa is estimated to be under acute shortage of water by 2020. 

Although IPCC report is not related to mining directly, activities of such nature 

triggers global warming and hence cause water stress and food insecurity in most 
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African countries. 

  

According to Safe Drinking Water Foundation (SDWF), global mining activities 

contribute towards negative impacts on clean water.
83

 Such impacts are however 

dependent on the nature of the terrain, composition of the minerals mined, 

technology used in mining, experience of mining companies on environmental issues 

and the ability to monitor and enforce environmental regulations.
84

 With regard to 

open-pit mining for example mining companies do excavate numerous tonnes of 

rocks bearing minerals, which in turn are deposited on the earth surface. It is 

estimated that in order to get one tonne of copper for example, 99 tonnes of rocks 

will have to be excavated. Mining impacts on water sources may be explained either 

in terms of water quality or quantity. With regard to water quality, four instances 

may be pointed out as follows; firstly, when sulphide elements in the excavated 

rocks are exposed to air and water turning it into Sulphuric Acid. It is reported that, 

such a chemical process may take place for a considerable number of years, with its 

effects on the land and water sources. 
85

  

 

Secondly, water sources are shown to be impacted through contamination of heavy 

metals such as iron, lead, zinc and silver from the mineral rocks. Thirdly, water 

sources are impacted by leaking of the chemicals used in processing of minerals. 

Examples of such chemicals used by large-scale mining are cyanide and sulphuric 
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acid, which pose a serious threat to human and animal health.
86

 Fourthly, mining 

activities exposes the land to harsh weather due to clearing of vegetation and deep 

excavation of the ground. Consequently, sediments from the rocks or mineral waste 

become easily transported by water which later fills in the water sources like lakes.
87

 

Although the literature is silent on its scope (i.e whether it deals with large or small-

scale mining) it is apparent that such impacts may happen both with small and large-

scale mining activities. It is therefore relevant to provide a general view of mining 

impacts on clean water, which is relevant in this study. 

 

At the African sub-region level, Ashton, Peter et al., provides an insight on the 

apparent and potential impact of mineral processing activities on water quality.
88

 

Their study was carried out scientifically in three river basins in Southern Africa 

sub-region namely; Zambezi, Limpopo and Oliphants. The research noted the 

potential of water conflicts evidenced in situations such as: where water is scarce; 

varying levels of economic development between neighbouring countries; and 

competition between upstream and downstream countries in cases of shared water 

courses.
89

 While the competing interest might seem to be between States, Ashton, et 

al., further shows that competition of water resources is also present among the 

sectors. In mining for example, water is reportedly used for cooling the mining 

plants; used in operations such as underground drilling; processing of minerals and 
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storage of the mineral waste in dams.
90

 Such high demand of water in mining 

competes against other potential sectors that use water as well.  

 

Ashton further shows that, the impact of mining on water is dependent on mining 

methods and the stages reached in mining so far. With regard to the mining methods; 

on the one hand, underground mining is reportedly to changing the quality of water 

through water contamination. It also impacts negatively the underground water 

system, produces waste that changes considerably the land use when they are 

deposited on the surface. On the other hand of open pit and alluvial mining, Ashton, 

et al., is of the view that it affects largely the soil and aquatic ecosystem due to 

sedimentation.
91

 

 

With regard to the stage at which mining process is, Ashton shows that at the early 

stage of mine exploration and construction, mining causes gross impact on 

environment. Large-scale of land is subjected to changes such as clearing of 

vegetation and excavation. Consequently, such activities contribute to soil erosion 

and sedimentation which affects water quality and volume as well.
92

 Notably, during 

the closure stage of mines, Ashton, et al., shows that most mines are not properly 

rehabilitated. Such mines contribute to water pollution but also render the land idle.
93

 

In order to mitigate the potential impacts of mining on water, Ashton, et al., suggest 

mutual cooperation and desire to attain sustainable use of water.
94

 Such a suggestion 

is founded on the fact that, despite requirement for environmental impact assessment 
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in countries surveyed, lack of enforcement of law, weak institutional framework and 

inadequate provision in the legislation seem to be prevalent. Notably, Ashton, et al., 

seem silent on other potential sectors that might be competing with mining, which 

are relevant to this study. Ashton Peter, reiterates the aspect of competition on the 

utilization of water resources among States sharing water courses.
95

  Water 

competition is mainly caused by the fact that every State has sovereignty over her 

natural resources.
96

 He further points out that rivers and other water bodies however, 

do not adhere to the borders that separate States.
97

  

 

In Tanzania literature indicates that mining activities impacts the quality of water 

through pollution by the contamination of both surface and underground waters. 

Ombella John through documentary review of the impacts of large-scale 

development projects cautions about their potential harm to water.
98

 He calls for the 

need of legal and institutional framework that will strike a balance between 

stakeholders interests on issues of water.
99

 His focus however seems less informed 

by international and or sub-regional frameworks. In particular to mining,  Ikungura J 

and Akagi H show that mining activities along Lake Victoria Basin contribute to 

discharge of heavy metals into the lake waters polluting not just waters but also the 

aquatic organisms.
100

  

 

Additionally, studies by Asgeir Almas et al, and Manfred Bitala et al which were 

conducted among the communities adjacent to large-scale mining in the Lake Zone 
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found that, both the surface waters and underground waters found in boreholes are 

highly contaminated with heavy metals beyond the recommendable levels and that 

were unfit for human consumption.
101

 Similar findings are also shown by Kihampa 

Charles and Wenaty Alex, who investigated the quality of sediments and waters in 

river Mara are contaminated with heavy metals beyond national and international 

recommended standards of drinking water.
102

  According to Musiba Musiba, about 

84% of all heavy metal depositions in water sources is caused by large-scale mining 

activities in Tanzania.
103

 Since heavy metals if consumed by human being causes 

gross health impacts, their regulation is called for.
104

 Apart from polluting water 

sources by heavy metals, discharge of waste waters into sources of waters such as 

wells is reported to have happened in Shinynaga after the breach of Petra Diamond 

Limited Tilling Storage Facility.
105

  

 

In particular, to right to water and climate change in Tanzania it is reportedly that, 

evidences of its impacts on water quantity and quality are apparent. Recurrent 

droughts, shrinking of lakes and change in river flow frequency from perennial into 

seasonal rivers are reported to happen in Tanzania.
106

  With respect to water quality, 

industrial wastes from mining activities for example impairs the water quality adding 

stress on the little quantity that is available.
107

 Apparently, this part has shown that 
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there is a competing interest between the mining stakeholders on water not only 

around globe and Africa but also in Tanzania. Consequently, mining seems to 

contribute to the increased inaccessibility of clean and safe water, which is already a 

global problem; especially in Africa.  

 

Next is on climate change and its impact on MHCs access to adequate food. The 

IPCC report., presents scientific estimates concerning climate change.
108

 These 

estimates are based on scientific evidences observed from various continents that 

indicate increasing temperature. Increasing temperature threatens melting of glacier; 

warming of the rivers and lakes and negative impacts on the both terrestrial and 

aquatic biological organisms.  

 

IPCC further points out that, since 20
th
 century, such an increase seems to be 

contributed by anthropogenic activities (mining inclusive) that results into emission 

of green-house gases. Consequently, Africa is estimated to be under acute shortage 

of water by 2020.  Also, access to food is estimated to be challenged especially in 

countries or communities‘ dependent on rain for their crop production. It is estimated 

that the production may be far less than half of their normal harvest. In order Africa 

to be able to maintain a balance in her production and access to water, it is estimated 

by IPCC that 5-10% investment of the respective state GDP will be needed. 

Consequently, global warming threatens the climate changes around the globe but 

Africa will experience the threat owing to the fact that majority are underprivileged 

hence limiting their access to adequate food 
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 The problem of climate change and its impact on access to adequate food are also 

exacerbated by deforestation. Rautner Mario, et al., shows that forests are 

responsible for absorption of carbon, which is known for its contribution on global 

warming and climate change.
109

 Climate change has actually stimulated the response 

that requires adoption of regulatory mechanisms to mitigate its impacts. For 

example, it is estimated that 43% of the loss incurred in stranded assets in Brazil is 

emanating from agricultural sector.
110

 Rautner further shows that the increasing rate 

of global warming is caused by anthropogenic activities such as large-scale mining 

activities that end up clearing traditional forests emphasis added. He pointed out the 

two impacts of stranded assets such as physical and regulatory. With regard to 

physical impacts, floods and increased forest fires due to high temperatures are 

predicted to happen.
111

 

 

Notably, with regard to regulatory impacts of the assets being stranded, Rautner 

points out that, they cuts across a number of stakeholders  in the supply chain 

ranging from producer, trader of agricultural or forest products, processors, 

manufactures and lastly the retailers.
112

 Consequently, given the need to ensure 

reduction of emission and avoiding the assets from being stranded the use of 

voluntary codes seem to be preferred than hard laws.  

 

In particular, crops such as palm oil which are commonly produced in forest cleared 

areas seem to be the targets of pressure groups on the need to adopt a more climate 
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friendly agriculture in the production and supply chain.
113

 Rautner gives an example 

of the New York declaration on forest which received acceptance among countries, 

companies, indigenous peoples and civil societies.
114

 Among the objectives are to 

ensure zero deforestation and adaptation of scientific approaches to mitigate the 

threat of climate change.
115

 Although Rautners‘ work is not connected to human 

rights and or mineral aspects, it identified the value of forests in climate regulation 

(which is relevant to access to food and water), and that it adds onto the use of 

voluntary codes as a means to curb the climate change which may also be applicable 

to mining. 

 

According to the Food and Agriculture Organisation (FAO) in 2016, Sub-Saharan 

Africa (SSA) more specifically East Africa is reported to be food insecure with one 

third of its population undernourished due to droughts and floods.
116

 Such calamities 

are reportedly contributing into the increasing rate of malnutrition in most countries 

around the world.  It is further reported that food security seems challenged during 

when the community is in conflict. Notably, the nature of conflicts seems to be based 

on resources such as: civil conflicts that greatly affect the pattern of pastoralist 

communities, contribute towards displacing people both internally and in 

neighbouring countries as refugees; arable land and adverse weather such as elnino, 

and severe drought to name but a few. South Sudan and Somalia seem to be the 

leading countries in such a situation.  
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In particular FAO shows that, although food insecurity might be the result of the 

civil war, climate and weather deserters, food insecurity may also become the cause 

of conflicts that may ultimately destroy the environment and existing infrastructure 

relevant for food production. Most natural resources-rich African countries like; 

DRC Congo, South Sudan; Nigeria and Angola exemplifies presence of conflicts 

which ultimately makes access to adequate food an issue. 

 

Ruppel Oliver, presents the nexus between climate changes and human rights in 

African perspectives.
117

 He points out that despite Africa contributes insignificantly 

into the green-house gases emission, yet it is the most to be affected by the impacts 

of climate change.
118

 Impacts such as tsunami; floods and other natural disaster seem 

common evidences of climate change in Africa. He further notes that such impacts 

seem to add into mounting pressure on aspects such as access to water, agricultural 

infrastructure and less produce. Evidences of such stress are noted in the increasing 

malnutrition in rural areas poor access to water and increasing water born diseases 

like dengue and fever.
119

 

 

Moreover, Rupel, presents the relation between endless civil conflicts and climate 

change.
120

 Africa is known for endless conflicts that are common in regions such as 

DRC Congo and Sudan. Such conflicts apart from exerting physical human 

insecurity, still it exerts food and water insecurity due to environmental destruction 

and competition on scarce resources as noted by FAO above. Competition for scarce 
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resources is commonly seen during when people are displaced or relocated to other 

areas as refugees or internally displaced people. Notably, climate change may also 

trigger such a displacement and competition for scarce resources such as water and 

or food. Such a potential impact of climate change and access to food or water which 

are human rights, provide a link between the two.
121

  

 

Notably, Ruppel presents the human right approach to climate change mitigation and 

adaptation. He states that such a connection between the human rights and climate 

change may well be seen under; policy drafting; development of climate change 

jurisprudence from human right perspectives; being human right sensitive at the time 

of setting mechanisms for adoption and mitigation of climate change.
122

 Such an 

approach seems to take on board the dual duty of the state to protect human rights in 

human right perspectives but also address the root cause of climate change from 

climate change perspectives.
123

 Notably, despite the fact that Ruppel does not 

address mining activities, his work is relevant in indicating the link between human 

right and climate change. Such a link is relevant in making decision whether to mine 

or not since mining may contribute to climate change and results into displacement 

of large group of people if not properly managed.   

 

In particular, according to Sian Bradley, mining activities may not be the primary 

cause of deforestation and hence contributes towards global warming.
124

 However, 

mining long accumulated effects poses threats to forests which are shown to be vital 
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for curbing carbon emissions.
125

 Bradley, further concludes that with the increased 

demand of minerals such as gold, copper and bauxite most of which are commonly 

found in protected forests such as; Congo, Western Africa and Amazon, unless well 

regulated mine-induced deforestation remains a potential threat to be solved.
126

 

Bradley‘s study is relevant in locating the potential impacts of mining towards the 

modern global challenge of climate change which is shown above to have gross 

impact on access to water and adequate food in African countries.  

 

Dan Sonnenberg, et al.,
 
have identified the problem of involuntary resettlement 

caused by mining.
127 

 Through a case study of the Southern African region, reveals 

that involuntary resettlement results into a number of risks to MHCs inclusive food 

insecurity. It is estimated that in the Southern African region more than 42,000 

people have been displaced due to mining activities. Such a displacement detaches 

people from their fertile land, forests, rivers and sacred cultural sites. Similar 

observations were noted by Bogumil who identified the extent of Mine-induced 

Displacement (MID) around the globe with reference to case studies in a number of 

regions and countries.
128

 Africa is identified among regions with high prevalence of 

MID in rural areas.
129

 Among factors attracting mining companies into African rural 

areas apart from the discovery of minerals are inclusive, unsecured land tenure that 

makes land relatively cheap, little awareness of the rural communities of their land 

rights, African communities being not litigious, weak civic organisations to hold 

accountable mining companies and absence of strong institutions to guarantee 
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governance in resources extraction.
130

 Notably, unlike, Sonnenberg et a.l, Bogumil 

Terminsk identifies the role of the multinationals such as World Bank in remedying 

the violation of human rights in areas where it finances mining projects.  

 

The Catholic Commission for Justice and Peace (CCJP) also identified similar 

weakness among the selected some ICGLR member states namely, Zambia, Malawi, 

Mozambique save for South Africa.
131

 In their report they noted that MID seem 

common and that its main cause is weak legal and institutional framework in such 

countries. The report noted a number of evidences indicating such a weak 

governance such as; weak land tenure system; poor Environmental Impact 

Assessment (EIA) requirement; compulsory land acquisition with little 

compensation and non-involvement of communities in granting mineral rights and or 

sharing benefit from the minerals.
132

  

 

CCJP., further shows that, international best practices and voluntary guideline from 

multinational institution such as WB and IFC are used to supplement the weak legal 

framework in a number of African countries. Although not enforceable, they require 

mining companies to adopt their principles pertaining to local community 

engagement; consultation of the affected communities to name but a few.
133

 

Consequently, the report is relevant to the study at hand for two major reasons; 

firstly, since displacement affects a number of human rights, access to adequate food 

and clean water inclusive. Secondly, the report shows that voluntary codes, act as a 
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compliment to the domestic legal framework that does not reflect international 

human rights standards, notably, Tanzania was not one among the countries under 

investigation, as the current study suggests.  

 

Moreover, a number natural resources-rich African countries, are reportedly to have 

failed to strike a balance between anthropogenic activities and environmental 

conservation. Among such countries are inclusive; Zimbabwe, Mozambique, DR 

Congo, Sudan, Uganda and Tanzania to list but a few.
134

  Among factors behind such 

imbalance are inclusive; limited human resources, little technology and meagre 

budget to enforce the standards industries may set and implement their own 

standards, absence of political will, adoption of investor friendly laws and 

regulation, poor coordination.
135

  

 

It is recently, shown that, mining activities also bear gross impacts on the ecosystem 

when heavy meatls are discharged on land and or water.
136

 These factors are relevant 

to inform this research the extent to which adopted laws in selected African countries 

are reflective of the international framework regulating climate variation among 

others. Notably, however, these factors are reflective of the general environment 

hence it lacks focus on issues such as mining, rights to water and food which is the 
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focus in this study.  

 

In particular, mining activities in Tanzania are reportedly to impact MHCs ability to 

food themselves through resettlements. According to IRIN Geita Gold Mines in 

Geita district was involved in evicting MHCs from their fertile land and resettled 

them in a camp. Being resettled, MHCs are disconnected from their land and areas 

where they could carry out their daily activities for their sustenance.
137

 Instead of 

being engaged in small-scale agriculture that would have produced their own food, 

they are forced to become labourers in order to get money to buy food.  It is also 

shown that, MHCs in Geita received little or no compensation on their land. For 

example lump sum compensation paid for half an acre was TSHS 400,000 equivalent 

to 240 USD.
138

 

 

Fredrick Juma, shows that there are incidences of food insecurity among MHCs in 

rural Tanzania.
139

 Among factors for such food insecurity are reportedly to be; few 

are involved in food production while many are attracted into mining sector; 

increased price for food crops that witnessed famers selling all of their produce to 

the mining companies, leaving them with insufficient food stock.
140

 Jumas‘ work 

builds on the previous literature that shows that MHCSs are resettled and have little 

access to land for production of their own food. It is therefore relevant to show both 

direct and indirect impacts of mining activities on food security.  
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Charles Marwa and Isabela Warioba show that Tanzania promotes more foreign 

investment in mining sector than protection of her peoples‘ property rights.
141

 In 

their study they identified the problem of unsecured land tenure system in rural areas 

where Tanzanians are evicted from their farms with little or no compensation for 

mining instead.
142

 This resonates to the finding by Juma that few are involved in 

farming owing to large chunk of the land being taken for mining activities. Despite 

of the fact that this study is not directly linked with the right to food, it informs this 

study that, mining activities tend to affect mostly unsecured property rights which 

are central to food production to majority of rural MHCs in Tanzania.  

 

Moreover, Manfred Bitala argues that mining discharge of heavy metals such as; 

lead and mercury into environment contaminates local farms relied by MHCs for 

food production. Land degradation through contaminating soils produce 

contaminated food crops since the heavy metals and poisons such as cyanide retains 

its self in the food chain affecting its ultimate consumer. He further concludes that, 

heavy metals and poisons concentration on soil alongside mining sites in Geita in 

Tanzania is beyond recommendable standards hence food crops produced on them 

are not fit for human consumption.
143

  

 

Regions bordering Lake Victoria are also reportedly to be extremely impacted by 

land degradation due to unregulated anthropogenic activities such as mining and 
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agriculture. Land degradation is manifested through a number of evidencing 

situations such as, increased deforestation, bush fire, drought, loss of biodiversity 

and loss of soil fertility.
144

 Indeed, all these evidences signal gross impact to food 

security in affected regions. Among regions reportedly to suffer such degraded lands 

are inclusive; Mara, Shinyanga and Mwanza.
145

 Behind these situations are weak or 

absence of legal and institutional frameworks to address climate change issues and 

inadequate fund to monitor environmental safeguards and inadequate qualified 

personnel.
146

 

 

Similar findings are also reiterated under the State of the environment report which 

identified land degradation, increasing deforestation and loss of biodiversity due to 

anthropogenic activities.
147

 It is estimated that 1% of forests is lost annually and that 

almost half of the arable land in Tanzania is under threat of degradation.
148

 It is 

further estimated that, the cost of reversing the impacts of land degradation and 

restoration of lost biodiversity may cost 1% of the GDP.
149

 In particular, the cost is 

projected to raise to 2% of the GDP by 2030 in case no action will be taken to halt 

the increasing threats to land degradation and biodiversity loss.
150

 The value of 

conserved land, forests and biodiversity towards food security may not be 

overemphasised. 
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This part has discussed the climate change, mining and variation property rights 

impacts on MHCs access to clean water and adequate food. It is shown here that 

unregulated mining activities impacts grossly the MHCs rights to water and food in 

Africa and Tanzania in particular. It shows that, there is a nexus between mining 

induced land dispossession and or pollution signifies a serious threat to food security 

among the MHCs. The next immediate cluster analyses the status of international 

law and procedural issues in domestication of international principles (both human 

rights and resources governance) in guaranteeing MHCs‘ access to clean water and 

adequate food. 

 

To begin with literatures on the status of international, Hall Stephen., argues that 

international law as opposed to domestic laws suffers the lack of; hierarchy, single 

legislative organ, single international judicial organ, a fact which makes it 

challenging to research.
151

 Notably, such deficiencies do not disqualify it. Hall 

further classifies international law into two main groups, the positive law and those 

which are not. According to Hall, the positive law represents the binding laws based 

on agreed treaties and customary international law. He noted that despite the fact that 

States are allowed to enter reservation under international law based on treaties, no 

such a reservation is allowed under human rights treaties as they are regarded 

fundamental and universally applicable.    

 

Moreover, Hall points out that declarations are by their very nature not part of the 

positive laws. In order to bear the binding effect a declaration has to be supported by 
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the State practice.  Notably, the State practice in question has to be uniformly carried 

in a number of States claiming it to be a right, although not all State practices 

becomes a custom. Furthermore, Hall points out the decisions of the UN organs 

arguing that they are non-positive laws. To him, UN and or other multinational 

organisations such as; AU, EU, and World Bank, to name but a few, decisions are 

not binding to all States in the world.  

 

Gunugten Willem, presents the concept of the mainstreaming human rights in all the 

UN agencies even the specialized ones.
152

  IMF treaty for example limits on the 

aspect of political intervention of its member State affairs. Such a prohibition acts as 

a limitation to consider human rights in IMF operation but rather its core business. 

Notably, in recent years it is seen that most of the International Financial Institutions 

(IFIs) do work to ensure their activities are compatible with human rights to avoid 

being held responsible in case of violation. 

  

Gunugten, further shows that IFIs are obliged to refrain from violating human rights 

and protect human rights within the areas of their operations. As a matter of fact, the 

IFIs are required to respect the peremptory norms of international law on its own 

dealing or in partnership with development partners. A number of statements by the 

treaty bodies such as ICECSR and the OHCH general comments both signify the fact 

that IFIs as it is for other international organizations are bound by the human rights 

standards. This literature seems relevant in identifying two key factors namely: that 

international organizations and MNCs are required to respect human rights, and that 
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MHCs may rely on the soft laws to safeguard their access to clean water and 

adequate food once infringed. 

 

George Pavlakos, shows that, MNCs are equally accountable in case of violation of 

human rights. He propounds the concept of proto-legal relation instead of legal 

relation owing to the fact that MNCs adopt a very complex structure.
153

 The proto-

legal relation identifies all the patterns of relation between companies from those 

involved in the production, processing and production of end-use products. 

Identification of such complex structure is relevant to MHCs and governance in 

mineral sector in two major ways. In the first hand, MHCs would need to be able to 

claim for remedies in case of violation of human rights by mining companies. In the 

second place regulation of trade in minerals by the government institutions such as; 

revenue collection, certification of the mineral products as a means to curb the illicit 

financial flows becomes apparent. 

 

With respect to domestication of international laws, it is argued by Magnus Killander 

and Horace Adjolohoun most African countries are dualist. In order to guarantee 

domestic application of international principles there is a need to enact a domestic 

statute or allows a direct application of such principles as part of their laws. Despite 

all these procedural steps, application of international principles seem limited.
154

 

Among the limiting factors are; limited access to international laws, inadequate 

reporting of the cases, little or no exposure of judicial officer to international human 
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rights laws and limited access to justice owing to cumbersome procedures and 

litigation costs.
155

  

 

Furthermore, they argue that, although all African States have incorporated the Bill 

of Rights in their constitutions, not all contain all internationally recognised and 

protected rights such as right to water and adequate food [emphasis added]. In order 

to guarantee effective protection of international human rights, they recommend 

among other things; domestic courts to reflect how foreign courts, international 

judicial and quasi-judicial organs have interpreted international human rights issues 

in their decisions.
156

 The views in this literature is relevant to the study at hand 

owing to the problem stated above, that despite ratification of the Bill of Rights in 

Tanzania, still the right to clean water and adequate food are not guaranteed and not 

enforceable. 

 

Osogo Ambani is also of the similar view, when analysing the application of 

international human rights law in Kenya. He argues that, in order to guarantee 

effective promotion and protection of international human rights as enshrined in the 

Kenyan Constitution, the Kenyan Judiciary has to silence the dualism principle.
157

 

Silencing the dualism principle, means using the international human rights 

framework as a tool to interpret the domestic rights as enshrined in the 

constitution.
158

 Notably, the use of international human rights as an interpretive tool, 

guarantees peoples of their rights as protected under international law both in dualist 
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and or monist States like Zambia and Benin.
159

  

 

Notably, however, it is shown that despite the use of international law as an 

interpretative tool, domestic laws may pose a limitation on the mandate of the 

judiciary to fully protect international human rights. In Benin for example, judiciary 

may only reach a finding of violation of human rights but not further to pronounce 

compensation for such a violation.
160

 Tanzania being a dualist State, the position in 

this literature may not be overemphasised as a means of guaranteeing MHCs access 

to clean water and adequate food. 

 

Emanuael Quansha supports the use of international human rights as an 

interpretative tool in domestic courts as a means to promote and protect human rights 

domestically.
161

 He states that judiciary is obliged so to do for a number of reasons. 

Such reasons are; the desire of States to adopt rules of civilised nations in which 

international human rights are embodied, international obligation arising from the 

Vienna Convention on the Law of Treaties, that States may not rely on domestic 

laws as a ground of violation of internationally agreed principles, as a perfection of 

States commitment under respective international human rights instruments they 

have signed and ratified which calls for full compliance of its provisions and global 

forces that, decisions from domestic courts have to reflect the international human 
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rights principles and standards to name but a few.
162

 These justification are relevant 

to the study at hand since Tanzania is also a member of the global community, has 

ratified the Bill of Rights and other international human rights instruments which 

requires it to be bound as such.  

 

Despite above justification of the use of international human rights as an interpretive 

tool, experience in Uganda and Tanzania seems to be rarely used. According to 

Busigye Kabumba, judiciary in Uganda seems reluctant to engage with international 

law when passing decision at the domestic level.
163

 A similar position is also noted 

by Chacha Murungu with regard to Tanzania.
164

 Among contributory factors towards 

this anomaly are inclusive; little exposure of the members of the bench and the bar 

on international law frameworks; non domestication of international human rights, 

existence of claw-back clauses, non-justiciability of mostly socio-economic rights 

and passing of laws that undermine courts‘ decision on human rights aspects.
165

  

 

Notably, limitations on application of international principles has a domestic impact 

in Tanzania. Hamza Hilal argues that, despite of ratification of the bill of rights in 

the Constitution in Tanzania, protection of human rights have been a challenge 

owing to cumbersome procedures such as; limiting human rights litigation only to 

the High Court jurisdiction, inadequate number of High Court Zones, restriction of 

the court‘s power to declare laws as void irrespective of its infringement of human 
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rights.
166

 In totality, these factors do no good to underprivileged MHCs which rely 

on court for their justice when mining activities ruin their waters and diminish their 

agricultural land both in terms of quality and quantity.  

 

On the second hand of international law and good natural resources governance, 

United Nations Economic Commission for Africa (UNECA),
167

 has reported that 

weak governance in African States has resulted into more than fifty billions USD 

being illicitly taken from Africa on annual basis. According to UNECA weak 

governance structures and institutions permits tax evasion; corruption and abusive 

use of administrative powers as it is one among the common ways finance from 

Africa is illicitly taken.
168

 In Tanzania, in the case of African Barrick Gold PLC vs 

Commissioner General it was held that the General Commissioner was justified to 

invoke section 66 (4) of the Income Tax Act which provide conditions for a resident 

person for the purpose of taxation.
169

 In this case, the African Barrick Gold PLC 

declared profit and proceeded issuing dividends to its overseas shareholders. Despite 

the fact that the declared profit was wholly gained from one of its subsidiary 

company in Tanzania, their record declared loss.
170

   

 

UNECA further, points out that corruption for example happens mostly in 

contractual arrangements and concessions.
171

 At this stage of resources development, 
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the real value of the resources is underestimated by the entrusted officials. While the 

underestimation of the resource value denies the State her revenue, it signals 

corruption on the part of the respective officials involved. It is estimated that the 

amount lost via the illicit financial flow exceeds by far the amount Africa receives as 

official development assistance from developed countries.
172

  

 

UNECA is committed to ensure that both national and regional efforts are adopted to 

strengthen governance and curb illicit financial flow from Africa.
173

 UNECA calls 

for good governance and transparency in resource extraction, curbing corruption and 

freezing and returning the assets procured as a result of the use of such illicit 

transactions. States are therefore called to adopt both legal and voluntary initiatives 

that supports transparency and accountability in extractive sector.
174

  

 

In addition, according to Rhuks Ako and Nilopar Uddin most African countries lacks 

good governance necessary to harness the abundant natural resources into 

development.
175

 While they define good governance basing on the democratic 

principles prevailing due process of law; accountable government and transparency; 

they show such principles are vital if any State is to attain development in extraction 

of resources. Through the analysis of the constitutional provisions and relevant to the 

principles in selected African countries, they identified that, ‗mismanagement of the 

resource revenue‟ is behind the underdevelopment of many natural resources-rich 
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African.
176

 Notably, such a weakness is reportedly a common trend in many 

resources-rich African countries evidenced by; abuse of political powers, 

compromised judicial and legislative institutions and questionable democracy.
177

 

 

In particular, an abused democratic system may hardly be supportive of transparency 

and accountability. Absence of transparency and accountability act as breeding 

grounds for government officials‘ self-enrichment and other illegal means of 

utilization of public fund at the expense of the poor majority in African countries.
178

 

Worth noting here is the fact that proper management of the revenue collected from 

the resource extraction have immeasurable impact on the two aspects under this 

study. 

 

In particular, Lundstol Olav, further shows the revenue loss incurred by African 

countries through the illicit financial flow for the period ranging from 1998 to 

2013.
179

 His study has identified the fall in the share of government revenue from 

30-10%.
180

 Notably, such a drop of revenue contributes into gap in the respective 

countries budget deficit. Budget deficit, in turn affects the States‘ ability to provide 

for social services to her people.
181

  

 

Furthermore, Bill Araujo, shows that African countries are dependent on export of 

raw minerals for their development.
182

 He also notes that not so many commodities 

                                       
176ibid. p. 39. 
177 ibid. p. 40. 
178ibid. p. 41. 
179 Olav Lundstol, ‗Mines and Tax in Africa Fair Benefiting Share or Exploitation in the Work of Liberalization‘ in Fjeldstad 

Odd-Helge and others (eds), Lifting the veil of secrecy: Perspectives on international taxation and capital flight from Africa 

(Chr Michelsen Institute 2017). p. 108. 
180 Ibid  p. 108. 
181 Ibid p. 110. 
182 Bill Melo Araujo Commodity Agreements and Markets  in Francis Botchway Natural resources investment and Africa‘ 

Development  2011 Cheltenham Edward Elgar. p. 328. 



 

 

45 

would be traded by a single African country, indicating the dependency on the 

commodities in considerable number of such countries. It is also noted that almost 

all compete at offering similar commodities to the same market, commonly minerals 

and energy.
183

 Such a dependency makes African countries‘ economy prone to prices 

of the offered commodities at the world market, which they don‘t regulate.  

 

Notably, Araujo argues that irrespective of the international measures aimed at 

regulating volatility of the commodity prices, African countries still are unable to 

derive economic benefit from such resources.
184

 Among factors behind this failure 

are; mismanagement of the income generated from commodities boom, absence 

necessary human resources to convert the resources into tangible economic 

development, lack of capital to invest in extraction of the resources and poor 

technology in harvesting the resources. Consequently, African countries are left with 

no alternative but entering into jointventure with foreigners in harvesting the 

resources and ultimately sharing the profit gained.
185

  

 

In particular, diminished profit or revenue by the government seems to be further 

implicated with the weak fiscal legal framework in many African countries which do 

not guarantee accountability and transparency.
186

 It is also shown to diminish owing 

to the prolonged decline in commodity price at the world market.
187

 The combination 

of all these factors exacerbate the African countries inability to fund resource 
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extraction projects; train its own human resource and guarantee its position in the 

sector through research and development activities.
188

 It also pose a threat to 

potential investors due to its historical development level exhibited through poor 

infrastructure that adds to the cost of doing business.
189

  

 

Fernando Bastos acknowledges that resources are subjected under the State 

sovereignty within which they are found.
190

 He adds that, at international level, the 

principle of permanent sovereignty over natural resources has widened to include 

other considerations like environment. Consequently, States which originally 

assumed almost absolute sovereignty witness their limitations based on the need to 

preserve and or conserve environment.
191

  

 

He further states that owing to lack of awareness and widespread of the modern 

development in international law; political leaders have always assumed State 

absolutism under the principle of permanent sovereignty over natural resources.
192

 

Consequently, absence of recognition of international law principles at the domestic 

level, grant domestic laws primacy over international law.
193

 A similar view seems 

to be shared by Evaristus Oshionebo who shows that most natural-resources-rich 

African states and governments hold all the natural resources in trust for their 

people.
194

 Such a legal position grants the governments wider scope to enact laws 
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and regulation on access, extract, process, trading in natural resources. Apart from 

such laws being weak, and friendly to MNCs, they also limit potentials of MHCs to 

derive benefit from the use of natural resources in their vicinity.
195

  

 

Inability of the state and the MHCs to derive benefits from the natural resources is 

related to improper regulation of access, extraction, processing and trading of such 

resources at the national and global levels. According to Christina Dietrich, improper 

regulation of mining and trade in rough diamond in Central African Republic (CAR) 

does not only deny the state its revenue but also fuel civil unrest and human rights 

violation in areas where they are mined.
196

 Dietrich suggest that, the only means to 

guarantee states and MHCs benefits from minerals, is a denial of access to global 

markets diamonds mined in human rights violation circumstances.
197

  

 

Dietrich further shows that the concern of improper regulation of mining and trading 

in rough diamond is not peculiar to CAR but also in DR Congo. She shows that, 

firstly, improper regulation in diamond mining and trading fuel proliferation of 

rebels in both countries. Secondly, rough diamond mined in DR Congo (Kivu in 

particular) which is under rebels is smuggled to Bangui the Capital City of CAR 

where it gains access to global markets.
198

 Dietrich is of the view that, good 

governance that upholds transparency in the mineral sector is a way forward to 

limiting fuelling human rights violation in the diamond value chain.
199

 Similar view 
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is also share by Nicolas Cook who calls for responsible mining through adoption of 

strong legal and institutional frameworks.
200

 Despite of the fact that Cook deals with 

different minerals namely; Tantalum, Tin and Tungsten (3Ts) instead of rough 

diamond, his view on the need for responsible mining and its value chain may not be 

ignored. 

 

Honke Jana adds on responsible mining industry, in particular to MNCs‘ role to 

foster peace and tranquillity in areas where they are operating. He shows that, MNCs 

are required to respect human rights instead of being caught up into the violence in 

areas where they operate.
201

 Daniella Jong is of the view that, transparency in the 

mining industry is vital both to the state and MHCs as it informs the decisions to be 

made by these stakeholders.
202

 As the mining stakeholders are informed, they thus 

can hold the MNCs and the state into account when mining impacts their livelihood 

say for example.
203

 However, despite the notable value international mineral 

resources governance initiatives, it is argued that they seem to have adopted narrow 

approach focusing on minerals while turning a blind eye into environment 

degradation and its impacts to MHCs.
204

 

 

Generally, most MHCs in developing States have failed to fully benefit from the 

mining activities within their vicinities.
205

 This echoes the resource curse theory 
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which refers to the failure by many resource-rich developing countries to turn the 

natural resources into the tangible socio-economic benefits to their own citizens. 

Instead such countries which suffer from resources curse theory experience high 

levels of poverty, social or political unrest and a low level of democracy.
206

  

 

It is shown that, mining activities pollutes waters and soil beyond recommendable 

standards both at international and local levels. Such pollution poses a threat to 

human, especially women‘s health and wellbeing. For example, according to United 

Nations Development Programme (UNDP) women and girls are responsible for 

fetching water in most African societies.
207

 Water stress therefore mean women and 

girls are increasingly over burdened with the task of fetching water than say 

schooling and or involvement in socio-economic activities to empower them.
208

 

Despite of existence of international and regional instruments setting principles and 

or standards that may be relied to safeguard MHCs access to clean water and 

adequate food the reviewed literature has identified the imbalance as a challenge that 

need to be addressed. It is shown that MHCs impacts are founded on weak legal and 

institutional frameworks. 
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CHAPTER TWO 

CONCEPTUAL AND THEORETICAL FRAMEWORKS 

2.1 Introduction  

The previous chapter provides the foundation of all other chapters inclusive the 

current one. It does so by deriving the problem under research from the reviewed 

literatures, setting objectives to be attained, research questions, and methodology to 

answer them. This chapter, is descriptive in nature. It thus describes  theoretical 

foundation of the problem under research and unpacks the constitutive elements of 

relevant terms and concepts. In particular, nine terms and one concept are relevant to 

this study as described below. Also, two theories, namely, leagal positivisim and 

resources curse are identified as relevant in this study.   

 

2.2 Conceptual Frameworks  

This party describes the terms and concept(s) applied in this study. With repect to 

terms, among relevant terms describes below are inclusive; Mine-host communities 

(MHCs); clean water, harmonization, justiciability, good governance, transparency, 

public participation, biodiversity and climate change. With respect to concept, this 

study has identified food security as relevant to safeguarding MHCs access to 

adequate food.  

 

2.2.1 Mine-Host Communities (MHCs) 

The term Mine-host Communities (MHCs) is complex to define owing to multiple 

contexts it may be subjected to. In this study, the term Mine-host Communities refers 

to a group of people composed of mainly residents who have common interests 

arising from their socio-economic and cultural ties to the area where mining is taking 
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place or within the vicinity of mining activities, and endure the negative impacts 

caused by mining activities. 

 

Notably, the term MHCs has been defined and characterised differently by various 

scholars. In particular, it appears not in the same wording as MHCs, rather various 

terms such as local communities, interested and  affected communities, local groups 

to name but a few.
209

  For example, Aguilar Gaby, uses the term local communities 

to refer to MHCs as a geographically identified communities and or organizations 

with common identifiable human rights interests while, Elmarie Schyff, uses the 

term interested and affected persons, instead.
210

 In the group of affected persons, 

Schyff seems to include variety of interested persons when mineral rights are to be 

granted over a given land.  

 

Among the identified potential interested group are: those holding mineral rights of 

various types say for example; oil, gas, and hard minerals on the same area; land 

owners; community in the vicinity of the mining and communities which are directly 

affected by the mineral operations.
211

 In this definition, groups are seem to have 

diverse interests; holders of mineral rights for example seem to have more 

commercial interests than would be communities within the vicinity of the mining 

operations, who may be interested on preservation of their land for agricultural 

                                       
209

 MMSD, ‗Breaking New Ground: Mining, Minerals and Sustainable Development‘ 

<http://pubs.iied.org/pdfs/9084IIED.pdf>. 200.; Lorenzo Cotula, ‗Legal Empowerment for Local Resource Control: 

Securing Local Resource Rights within Foreign Investment Projects in Africa‘ (2007) 

<http://pubs.iied.org/pdfs/12542IIED.pdf>. 54; Schyff, Property in Minerals and Petroleum (n 59). p.582. 
210

 Gaby Aguilar O, ‗Local Relevancy of Human Rights: A Methodological Approach‘ (2008) 

<https://www.uhasselt.be/Documents/UHasselt/onderwijs/internationaal/noord-

zuid_2015/Aguilar_the_local_relevance_of_Human_rights_-_a_methodological_approach.pdf.>. 11.; Schyff, Property in 

Minerals and Petroleum (n 59). p. 582. 
211

 ibid. pp.582-583. 



 

 

52 

activities and clean water. 

 

Another definition referring to MHCs for example is provided by the Mining, 

Minerals and Sustainable Development (MMSD) which indicates three potential way 

of categorizing MHCs.
212

 Firstly, they categorize the community based on 

profession. This category involves those who are recruited by the mining company. 

Notably, since mining companies require special type of skills, at times it might be 

necessary that such group of people is procured from far community to where 

mining operation is taking place.
213

 This type of group of the community seems to 

have a commercial and contractual based interest that may not necessarily be similar 

to the rest of other groups in defining MHCs as applied in this study. 

 

Secondly, MMSD points out the community which resides in the locality where 

mining activities are taking place. This community is said to endure the negative 

impacts of mining such as; water pollution, land pollution, loss of land for farming 

and grazing, air pollution, to name but a few.
214

 Notably, MMSD further categorizes 

this community into two. These two categories are based on those who were habitual 

residents of the locality and those who seems to have migrated to the locality 

because of presence of mining.
215

 This study disregards the differentiation of the two 

categories as long as all resides on the same area and endures the same negative 

impacts from mining operations.  
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The third category identified by MMSD, is that of indigenous communities. 

According to MMSD, indigenous communities are habitual residents of the locality 

where mining takes place, but have an additional element of historical and cultural 

link with the land they live on.
216

 The MMSD definition of MHCs, provides the 

basics of the term MHCs in the last two categories of residential communities and 

indigenous communities. In the same line as noted in the immediate paragraph, this 

study disregards the differentiation between the indigenous and other residents who 

are subjected on the same negative impacts of mining operations such as water 

pollution. This study therefore defines the term MHCs as, communities with both 

historical permanency and cultural link with the natural resources surrounding them 

and or habitual residence in the vicinity of large-scale mining activities. 

 

2.2.2 Clean Water 

The term clean water is an ordinary English term composed of two words, clean and 

water. On the first hand, the term clean seems to have multiple meaning under the 

Oxford Advanced Learner‘s Dictionary.
217

 Such meanings are inclusive; ‗not dirty‟ 

and ‗free from harmful and unpleasant substances‘, to name but a few.
218

  For the 

purposes of this study, preference is towards the definition of the term clean as free 

from harmful and unpleasant substances. The choice is influenced by two main 

reasons. Firtstly, the nature of the study where mining activities are seen as a direct 

cause of discharge heavy metals into water sources such as rivers and lakes. 

Secondly, that cumulative impacts of mining activities may triger climate change 
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whoes impacts on water infrastructure is eminent. 

 

On the other hand, the term water is defined under the Oxford Advanced Learners 

Dictionary to mean,  

…a liquid without colour; smell or taste that falls as rain, is in lakes, 

rivers and seas and is used for drinking, washing etc.
219

 

 

Consequently, the use of two terms, clean water refers to harmless, colourless, 

tasteless and odourless liquid used for drinking and other domestic uses such as food 

preparation and washing. According to Dinka Megersa, clean water contains only the 

elements which made up water, with no purities.
220

  Dinka distinguishes clean water 

from safe water by showing that, unlike clean water which is pure, safe water may 

not necessarily be pure as it may contain other elements such as salts which may not 

be harmful to human health.
221

 Internationally, the term drinking-water is preferred 

whereby it is used to mean,  

... water which is used or intended to be available for use, by humans 

for drinking, cooking, food preparation, personal hygiene or similar 

purposes...
222

 

 

Consequently, the use of the term clean water in this study refers to internationally 

agreed definition of drinking-water which put emphasis on the quality of the waters 

as being pure. This approach is opted owing two noted potential and real impacts of 
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mining on the water quality.
223

  

 

2.2.3 The Concept of Food Security 

The concept of food security seems to be complex. There is no one definition that 

describes the concept all the time. As a matter of fact, there seems to be an evolving 

trend over a period of time in which the meaning of the concept food security may 

be traced. FAO seems to have traced such an evolution from early 1970s‘, 1980s‘ to 

2000s‘.
224

 In 1970s‘for example the UN defined food security to mean; 

…availability at all times of adequate world supplies of basic food-

stuffs, particularly  so as to avoid acute food shortages in the event of 

wide spread crop failure, natural or other disasters, to sustain a steady 

expansion of food consumption in countries with low per capital intake 

and to offset  fluctuation in production and prices.
225

 

 

According to Wen Peng and Elliot Berry, the definition of food security in 

1970s‘was much influenced by the acute food shortage that triggered price concerns 

and poor food distribution around the globe.
226

 Consequently, food security 

measures seem to have been targeting issues to do with food productivity, 

distribution and pricing.  

 

In 1980s‘and early 1990s‘the definition of the term food security seems to take a 

new approach where it was noted that, poverty grossly impact food security. The 

                                       
223

 See para 1.8 above. 
224

 FAO, Food security: concepts and measurement, http://www.fao.org/3/y4671e/y4671e06.htm#fn27 ( accessed 15th 

January 2020).; Peng W, Berry, E.M, The concept of food security, in Ferrant, P., Berry E.M, Anderson J,R (Eds), 

Encyclopedia of food security and sustainability, vol.2, Elsevier, 2019, p. 2. 
225

 UN World Report on the World Food Conference, Rome 15-16 November 1974, p. 14. 
226

 Peng W, Berry, E.M, The concept of food security, in Ferrant, P., Berry E.M, Anderson J,R (Eds), Encyclopedia of food 

security and sustainability, vol.2, Elsevier, 2019, p. 2. 

http://www.fao.org/3/y4671e/y4671e06.htm#fn27


 

 

56 

definition of food security by the World Bank for example stresses on accessibility 

of the food stuff, as here under provided; 

…access by all people at all times to enough food for an active, healthy 

life.
227

 

 

Similarly, UNDP emphasized that accessibility to enough food is vital elements in 

defining the term food security. Specifically UNDP noted that accessibility has to be 

both financial and physical owing to not only the problem of food being poorly 

distributed around the globe but also, weak purchasing power due to poverty.
228

 

Consequently, food may be available but inaccessible to those who are economically 

underprivileged. In addition, inability for communities to produce food for 

themselves is also seen as a limiting factor to accessing food and hence a 

determinant in defining the term food security. 

 

 According to World Summit on Food Security (WSFS) 2009 the term food security 

is defined to mean as follows; 

…a situation where when all people, at all times, have physical, social 

and economic access to sufficient, safe and nutritious food to meet their 

dietary needs and food preferences for an active and healthy life…
229

 

 

This definition seems to extend the scope of the term food security as new other 

determinants are considered for example; food has to be safe and nutritious. 

According to Peng and Berry, it is because of the requirement that food has to be 
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nutritious in the definition of food security, whereby, food security becomes the sub-

category of food security and nutrition.
230

 

 

This study adopts the definition by the WSFS which defines food security including 

not only determinants such as physical, social and economic accessibility but also 

safety. In particular, it entails the ability of MHCs to engage production of their 

sufficient and uncontaminated food.
231

 As noted in chapter one above in this study, 

mining activities has a tendency of displacing people from their farm land disabling 

them to engage in production of their own food. Also, mining pollutes environment 

such as; soil and waters which is home to a number of aquatic organisms which are 

sources of food to global communities [Tanzania inclusive].
232

 

 

2.2.4 Justiciability 

The term justiciability used in this study refers to the possibility of rights to clean 

water and adequate food be recognized and enforced in judicial or quasi-judicial 

organs for the determination of whether they have been violated or are about to be 

violated, and a decision to remedy the same issued. According to Christian Courtis 

justiciability means
 
,
233

 

…the possibility for alleged victims of violations of ESC rights to file 

a complaint before an impartial body, and request adequate remedies 

or redress if violation is deemed to have occurred. 
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Generally, justiciability of the socio-economic rights guarantees every one (MHCs 

inclusive) a right to enforce their human rights (such as right to water and adequate 

food) and claim for remedies in situation where the rights are violated or are likely to 

be violated.
234

 In particular, safeguarding the MHCs‘ access to clean water and 

adequate food entails possibility of the MHCs invoking the relevant legal rights in 

judicial and or quasi-judicial organs where such rights are violated or about to be 

violated. 

 

There are two types of justiciability that are direct and indirect justiciability of social 

economic rights. On the one hand the direct justiciability refers to a situation where 

the social economic rights are expressly provided for in the statutes hence their 

enforceability may be directly questioned in courts of law.
235

 Examples could be 

picked from the Kenyan Constitution 2010 and South African Constitution 1996 

which guarantee the right to clean water and adequate food. Consequently, 

individuals may invoke such constitutional provisions where they see that their right 

to water and or food is being violated and or likely to be violated.   

 

On the second hand there is indirect justiciability which represents the process of 

enforcing social economic rights that are not expressly provided in the statute but 
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rather through other rights which are expressly provided for in the statute.
236

 An 

example could be derived from the African charter which seems to be silent on the 

right to adequate food. However, the ACHPR Guideline seems to direct that the right 

to adequate food may be justiciable through the right to life owing to the fact that 

without food the guaranteed right to life is meaningless.
237

  Generally, indirect 

justiciability is mostly practiced in countries whose constitutions did not incorporate 

or did incorporate social economic rights, but limit their enforcement.
238

  

 

2.2.5 Harmonisation of Legal Frameworks 

Robert Milbourne, has raised the concern on different laws and policies governing 

mining activities around the globe and African countries in particular.
239

 Such a 

concern is raised owing to the fact that the procedures through which mining 

activities commence, operate, and cease are relatively similar.
240

 Such similarity 

dictates similar rules of governance irrespective of the location of minerals. It is also 

shown that desire for harmonisation of mining legal regime apart from being 

historic, is not only at the global, but also at the regional levels too.
241

 Consequently, 

there is a need for harmonization of the different national laws and policies on 

minerals. Harmonisation is used here to mean;  

                                       
236Ilias Trispiotis, Socio-economic rights: Legally enforceable or just aspirational? Opticon, vol. 8, 2010, p. 4.; 

Amare Tesfaye Justiciability of Socio-economic rights in the Federal Democratic Republic Of Ethiopia;  A 

Thesis Submitted to the School of Graduate Studies of Addis Ababa University in Partial Fulfilment of the 

Requirements for the Masters of Law (LL.M) in Human Rights Law Stream 2010, p.76. 
237 The ACHPR  Principles and guidelines on the implementation of economic, social and cultural rights in the 
African charter on human and peoples‘ rights, para 83. 
238

 Amare Tesfaye Justiciability of Socio-economic rights in the Federal Democratic Republic Of Ethiopia;  A Thesis 

Submitted to the School of Graduate Studies of Addis Ababa University in Partial Fulfilment of the Requirements for the 

Masters of Law (LL.M) in Human Rights Law Stream 2010. 
239

 Robert Milbourne, ‗Mining and Natural Resources Law Development: The Need for Harmonization in Light of the G20‘ 

<http://www.klgates.com/files/FileControl/073006e1-ad75-4698-b85b-73fd771767bd/7483b893-e478-44a4-8fed-

f49aa917d8cf/Presentation/File/LegalAlert-RobertMilbourneG20BRRaudio.pdf>. accessed 18th September 2018. 
240

 ibid. 
241

 UNECA International Study Group, ‗Africa‘s Mining Regimes: Framework Report‘ (UNECA 2009). para E. 



 

 

60 

…merging of national system for managing and administering mining 

sector in a manner that reduces differences in operating 

environment…
242

 

 

Generally, there are two forms in which harmonisation may manifest, that are 

standard and minimum harmonization. Under the standard harmonization, states are 

giver a room to adopt their sui generis rules and policies. However, under the 

minimum harmonisation, States are given mandatory thresholds to meet in their 

domestic laws so as to ensure socio-economic well-being of her people. An example 

of the mandatory thresholds could be the core minimum requirements under the 

ACHPR principles and guidelines.
243

 Consequently, harmonization may be viewed 

argued in two main stages. On the one hand, there are standardization of procedures 

which entails, training of personnel, geological information; health and safety 

requirements to name but a few.
244

  

 

On the other hand, there are requirements for alignment of national policies, rules, 

and laws in an agreed common goal or direction. Alignment of policy and rules 

entails among other the procedures from licensing, awarding of mineral rights, 

assigning of responsibilities to entities, protection of communities, fiscal aspects, 

mineral development strategy which is concerned with, land tenure and other 

subsectors such as water and agriculture owing to their conflicting interest on 
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water.
245

 It is argued that harmonization of extractive laws in Africa in general will 

enhance the State efficiency in managing the resources plus the revenue there from 

and in turn provision of socio-economic services to their populations.
246

 

 

2.2.6 Good Governance 

Good governance is a term composed of two words; good and governance. 

According to the Conscience Oxford English Dictionary the meaning to these words 

are described as: ‗Good is an adjective, meaning pleasant, to be desired or 

approved.‟ Governance is an action referring to the manner of governing or control. 

Governance is also explained to mean the process of implementing: laws; 

regulations; measures and policies by the established institutions in a democratic 

State.
247

 The inter-link between the established institutions must tell how the 

decision reached in implementing the laws; regulations may be challenged by those 

potentially to be affected.
248

 Tom Parreut, is of the view that; governance is not only 

how the government and quasi-governmental organs work, but also their relation to 

non-governmental stakeholders.
249

 Consequently, the main concern here seems to be 

the extent to which the public may hold into account the existing governance system 

in their community.  

 

With respect to good governance in the mineral sector, the World Investment Report 

(WIR) 2007, seems to put forward the thesis that mining is an activity that can 
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contribute to economic growth when properly regulated. The need for proper 

regulation of mining sector is based on the following identified challenges: volatility 

of the of price of minerals, social and environmental impacts; and that minerals are 

finite in nature. All these factors shows the need for polices to ensure their 

sustainable harvest and benefit to community is necessary.
250

  

 

According to WIR, good governance refers to the management system in the mineral 

sector which guarantee; stakeholders‘ participation, transparency, accountability, due 

process of the law and considerate of  interests of the underprivileged.  Notably, 

women and youths are vulnerable where environment is destroyed by large-scale 

mining activities. Though not directly connected to access to water and adequate 

food, good governance allows MHCs to hold their government and other stakeholder 

in mining into account. 

 

Notably, governance may be discussed in various levels such as: international; 

regional; regional, national and local levels.
251

 Lack of good governance in most 

resources-rich African States seem to contribute to the inability to convert the natural 

resources into tangible benefits to ordinary citizens.
252

 Such inability to benefit from 

the plenty of natural resource has been labelled as resource curse.
253

 The relation that 

exist between good governance or lack of it and resource curse is founded on its key 

tenets. It is due to governance tenets that Collier and Venables seem to be of the 
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view that, governance is more needed in resources-rich countries than otherwise.
254

  

 

Various authors discuss the concept of governance based on a number of key tenets. 

While some restrict the list to transparency and accountability, others seem to 

consider other tenets such as: public participation; efficiency; consensus oriented and 

rule of law.
255

 Tiwari for example explains such tenets in a reverse order when he 

argues that in a community where there lacks good governance the following are 

expected to be experienced: absence of accountability; non-observance of rule of 

law; lack of transparency; scarcity of information; questionable effectiveness and 

absence of participation in decision making.
256

 Notably, the most relevant tenets to 

the study at hand are; transparency and public participation indecision making as 

hereunder expounded; 

 

2.2.7 Transparency 

According to English dictionary the term transparency is an adjective with multiple 

meaning, such as; the quality of a thing that makes it easy to see through and or 

quality of a situation which makes it easily understood.
257

 The dictionary further 

gives an example that, transparency simply mean absence of secrecy either in the 

process and or the situation.
258

 Although the definition is capable of multiple 

meaning, this study adopts the later meaning which signifies absence of secrecy. The 

choice of such a definition resonates to the aabove noted secrecy existing in mineral 
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resources extraction investement in many resources-rich developing countries.
259

 

With respect to extractive sector, which involves both mining oil and gas, 

transparency relates to openness of the process through which; mining rights are 

allocated (license and contracts), revenues are paid and shared; environmental plans 

and developmental impacts of minerals and or oil and gas sector to respective 

countries.
260

  

 

It is argued that, transparency in the extractive sector begun in late 1990s‘ where 

civil societies and pressure groups were pressing for disclosure of oil extracting 

MNCs in Angola to publish what the pay to the government.
261

 Such a call was a 

reaction of a feeling that their resources were caught up between looting MNCs and 

corrupt government which swindles the resources gained from the extractive sector. 

Notably however, transparency initiative gained pace in the year 2002 when the UK 

Prime Minister Tony Blair presented it as a tool to guarantee good governance in the 

extractive sector.
262

  

 

According to Natural Resources Governance Institute (NRGI), transparency refers to 

ability to access and share relevant and accurate up to date information that may be 

relied by the stakeholders in order to monitor and or build trust among them.
263

 

Given the complex nature of the extractive sector, information will not be regarded 

as to have been accessed if it is not in the plain language for an ordinary member of 
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public to understand. Consequently, such information has to be released based on 

nature of projects and themes covered. Where MNCs have multiple sites in the 

country  for example, information should clearly indicate every type of sites instead 

of clogging all in one report.
264

 

 

NRGI further show that, transparency is a means to achieve accountability which is a 

concern in the extractive sector in many resources–rich developing countries.
265

 

According to Philippe Billon et al, one way to bring change in extractive sector is 

through transparency that discloses the corrupt governmental and or MNCs officials. 

These officials and their companies are named and shamed through public debate 

and other media outlets. Finally, such officials and MNCs are to be held accountable 

through prosecution.
266

 

 

Generally, there are a number of global transparency initiatives which are sector 

specific and or generals. NRGI lists these initiative which includes; Publish What 

You Pay (PWYP), Extractive Industries Transparency Initiative (EITI), Open 

Government Partnership (OGP), Natural Resources Charter (NRC), and Accounting 

Standards (AS).
267

 This study however, has identified the EIT framework owing to 

the fact that, it has regained global acceptance as may be noted under the; UN 

resolution and the ICGLR frameworks.
268

 Also, it has gained acceptance among 

natural resources–rich developing countries and other stakeholders such as MNCs 
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involved in the mining sector.
269

 

 

2.2.8 Public Participation in Decision Making 

As noted from chapter one, the focus of this study is on the weak legal and 

institutional frameworks for safeguarding MHCs rights to clean water and adequate 

food. It thus essential to review among others their involvement in awarding of 

mineral rights to investors (MNCs) most of whom are from the developed countries. 

It is argued that developed countries seem to have depleted their resources a fact 

which contribute to a massive increase in foreign investment in developing 

countries.
270

 Although laws are incentivizing this form of business, they are weak 

such that, they create conflict among stakeholders in mineral resources who are the 

government, the mining investors and the MHCs, inclusive others. Public 

participation in decision making seems a powerful tool to resolve such conflicts 

among the stakeholders. 

 

There is no consensus among researchers and practitioners on large-scale 

development projects like mining on what the term public participation mean. 

Attempt to define the term seems either to give it a restrictive or broad meaning 

which indicate that there is no single definition to fit all circumstances of its 

application.
271

 On one hand, George Pring and Susan Noe, for example define the 

term public participation to mean ways applied in sharing views among individuals 
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or group people.
272

 Donald Zillman, on the other hand provide a traditional 

explanation of public participation where decision seems to have been done 

indirectly by the government through the elected representatives.
273

  Notably, the 

definition of the public participation in decision making seems to be perceived to be 

narrow when it takes the form of political representation as it limits potential 

stakeholders into the political spectrum.
274

 

 

However, in a democratic State, the executive for long seems to have enjoyed the 

monopoly of decision making, monitoring and enforcement.
275

 Examples would be 

negotiation by a potential investor and issuance of necessary permits and operation 

licenses. Notably such a monopoly may be a product of the law or regulation that 

empowers a form of bi-party decisions between the government and potential 

investors.
276

 Collier, once noted that most of the investment deals are products of by-

party decisions between the government officials and the investors excluding 

potential communities who are to endure the hardships of the investment projects.
277

 

Based on the records of gross impacts to communities in host-states, governments 

started to be looked at as part of the problem than a solution.
278

 Given the weakness 

in the legal framework, public participation emerges out of pressure from citizens, 

affected groups and non-governmental organizations calling for the shift in 
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governance strategy to tri-party. A tri-party decision making approach represents the 

balance of interest between the government, investors and public.
279

 Public 

participation appears in various forms and nomenclature in the regulation of natural 

resources. According to Pring, common terms that are used are inclusive: 

….…citizens‘ involvement; stakeholders‘ engagement; indigenous 

peoples‘ rights; local community consultation; and NGO 

intervention………..
280

 

 

Such a nomenclature seems to be based on the nature of the potential affected group 

which range from the general public to specific protected groups like indigenous 

peoples, youths and women.
281

 

 

Notably, manifestation of public participation may take various ways. Among the 

common ones are the top-down and bottom-up approaches.
282

 While the top-down 

indicates a government led participation, the bottom-up represents initiatives by the 

people at the grass root.
283

 The other distinguishing element of bottom-up form of 

public participation is that, it is less complex on the modality of its occurrence. It 

may transpire through: government lobbing; protest; testifying; and public disorder 

to name but a few.
284

 Various factors influence the choice of mode in which public 
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participation may take place. Such factors are inclusive but not limited to: financial 

strength of the individual or group; ability to organize; nature and extent of issues 

that is to affect the public; expected results; and nature of participants involved.
285

 

 

Furthermore, apart from the above forms public participation, Pring and Noe have 

identified other two possible approaches of public participation which are common. 

First, the public participation commonly required under the Environmental Impact 

Assessment (hereafter EIA).
286

 EIA is a common prerequisite to carrying out large 

scale development projects such as mining. It is aimed at identifying potential risks 

the project may bear on environment and propose mitigating measures.
287

 In carrying 

out this assessment public is involved. EIA is a common requirement in many 

countries Tanzania inclusive.
288

 

 

Second, the modern public participation in decision making which goes beyond the 

EIA commonly referred to as a non-EIA based public participation.
289

 Unlike EIA 

the modern public participation seems to be largely found in non-environmental 

related frameworks.
290

 They are diverse in nature, found in: international; regional; 

national, both hard and soft law documents [emphasis is mine].
291

 Moreover, they 

regulate a range of aspects from general such as; natural resources, to specific 

aspects like: mining; waste and heavy metal management.
292

 This study, focuses on 

the non-EIA based public participation for the reasons that it covers a flexible and 
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wide spectrum than the EIA public participation led. Public participation is therefore 

used in this study to mean a process through which MHCs are effectively involved in 

decision making, planning, implementation, monitoring and evaluation of issues 

affecting their daily access to clean water and adequate food.  

 

2.2.9 Climate Change 

According to English dictionary the term climate change refers to variation in the 

earth weather patterns.
293

 Weather patterns are inclusive temperature, rain and wind. 

According to the African Union Climate Change Strategy, the variation of global 

weather patterns has to be observed for a long period like ten years for it to be 

considered as a change.
294

 However, the  daily weather situations such as high and 

low temperature or wind  may not be ignored since it is constitute in the 10 years 

period. Notably, such definitions, seem to be silent on the potential factors triggering 

climate change. Under the United Nations Framework Convention on Climate 

Change 1992 climate change is shown to be triggered by both natural and  human 

activities such as; mining, increased industrialisation and its accompanying emission 

[emphasis added].
295

  

 

In order to halt increasing climate change, global community is called to adopt 

measures that will limit global temperature increase to the level of 1.5 degree 

centigrade above pre-industrial levels.
296

 It is shown that global climatic variation is 

evidenced through; increase of temperature, wind and rainfall patterns. Severe 
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rainfall, droughts, desertification and storms are examples of impacts of climate 

change.
297

 Ultimately, climate change seems to be a potential factor which 

contributes towards; infrastructure destruction, variation in hydrological patterns, 

degradation of land and ecosystem which are relevant to both the rights to clean 

water and adequate food.
298

 This study however, adopts the climate change from the 

contributory role of large-scale anthropogenic activities such as mining. 

 

2.2.10 Biodiversity 

The term biodiversity is defined to mean differences existing within and between 

living organisms such as; plants and animals in respect to their sources and natural 

habitat for example on land or marine.
299

 Under the English Dictionary, biodiversity 

is explained to refer to existence of broad variation among plants and animal species 

living in a given environment.
300

 International Council for Minerals and Metals 

(ICMM) however, extends the definition of the term biodiversity to include different 

levels of such organisms with respect to genes and species in a given ecosystem.
301

 

 

 ICMM further extends the definition of biodiversity adding to their interaction 

though various process such as; photosynthesis and pollinations.
302

 Such an 

extension signals the value of biodiversity to human life and general environment. 

Indeed, human well-being may hardly be discerned from a conserved biodiversity 

since it depends on it. Conserving biodiversity is vital in this study owing to the 

report showing that about 10% of the global mining sites are located in areas with 
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global conservation value.
303

   

 

It may be argued that, inorder to safeguard MHCs access to clean water and adequate 

food, a number of terms and concepts described above are relevant. Notably, some 

of terms are derived from legal view point which indicate that they founded on 

established laws. The immediate part below describes the legal and economic 

theoretical frameworks which may be relied as a base for arguments in the unfolding 

chapters.  

 

2.3 Theoretical Frameworks 

In this two key theories are described in relation to the study at hand. While the first, 

resource curse theory is not a legal but economic based theory, it is vital in setting 

the foundation of this study. The second is the legal positivism theory, which helps 

in discerning between the law as it is from other norms which may be not binding. It 

also helps in providing legal argumentation on balancing interest between competing 

stakeholders on natural resource extraction for example. 

 

2.3.1 Resource Curse Theory 

Notably, resource curse is not a legal, but an economic theory. It being an economic 

theory helps to explain the link between plenty of mineral resources and improved 

livelihood conditions of ordinary citizen. It does so well through analysing concepts 

that are directly or indirectly linked with nature of the legal framework (strong or 

weak), and other concepts like governance. It also shows the other side of plenty 

resources and lack of governance which translates such resources as a curse owing to 

                                       
303 UN, ‗Trends in Sustainable Development: Chemicals, Mining, Transport and Waste Management‘ (UN 2010). p. 14. 



 

 

73 

their extraction and trading nexus to human rights violations. Consequently, despite 

resource curse being a non-legal theory, it has an immeasurable contribution in 

analysing the link between presence of natural resources, its harvest and the 

potentials of safeguarding MHCs‘ access to clean water and food security. 

 

Michael Ross, presents the economists conception that States with plenty of 

resources are likely to be more developed than others owing to revenue and 

attraction of investment.
304

 He further contends that, the inverse is however true to a 

number of resources-rich developing countries. In explaining this paradox, Ross 

argues that economically, mineral resources have a tendency of fluctuating price.
305

 

Consequently, if not well managed, it may impact the economy of the country by 

affecting its international trade due to fluctuating currency. Notably, when there is 

mineral boom, mineral sector draws human capital from other less paying sectors 

like agriculture for example.  

 

In supporting a better management of the mineral resources, Collier, et all  show 

that, comparatively, developed countries invest 5-7% of their GDP a rate 4% higher 

than developing countries.
306

 He further shows that most developing countries do 

prefer to invest in sovereign foreign bonds than in infrastructures which will have 

more trickle down effects to large populations. Both works by the two authors are 

relevant to the study at hand owing to the pressing demand of water and agricultural 

infrastructure in Africa, and Tanzania in particular. 
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Lisa Sachs, carried out a case study of the Timor-Leste, as an example of a 

developing country intending to achieve her development owing to her natural 

resource richness.
307

 She observed that, despite presence of MNCs extracting oil in 

Timor-Leste, still a considerable number of population in Timor-Leste suffer from; 

malnutrition, poor state of infrastructure in water, education, transport and energy. 

According to Sachs, the challenge behind such poor infrastructure is based on lack of 

capital both in terms of human, technological and financial.
308

 Sachs further observes 

that such a challenge is experienced by Timor-Leste despite government receiving 

revenue from the oil extraction.  

 

Based on this observation, Sachs identified a number of limitations on the desired 

resource-based development strategy adopted by Timor-Leste. Such limitations are 

inclusive: unfair contractual terms; longevity of the contractual arrangements; 

confidentiality of extraction contracts; poor linkage of extractive sector and other 

sectors; infringement of peoples‘ rights to property in allocating mining rights; 

negative impacts on environment; political decision rather than legal based decision; 

conflicting interests of the multiple stakeholders in resource extraction; weak legal 

and institutional frameworks responsible for regulation of extraction of resources to 

name but a few.
309

 

 

In order to overcome such limitations and ensure that resources-rich country is able 

to convert them into socio-economic development, Sachs suggests a number of 
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potential solutions. Among such solutions are inclusive; participatory approach of all 

the stakeholders in development; adoption of transparent legal and institutional 

framework in resource extraction; ensure effective planning in resource extraction 

process; adoption of a development approach that integrate local levels of the 

government; guarantee environmental management to avoid potential impacts on 

climate change that may impact access to adequate food and clean water.
310

 The 

relevancy of Sachs‘ observations and solutions is based on the fact that, most 

African countries and Tanzania in particular have not been able to convert their 

endowed natural resources into socio-economic development.  

 

According to NRGI, extractive sector in most developing countries African inclusive 

have been tainted with a number of challenges that turns them into a curse than a 

blessing to its population.
311

 The general factor contributing this phenomenon is poor 

governance transpiring through; little or no participation of locals in decision 

making, price fluctuation, the fact that they are non-renewable when exhausted, and 

little participation of locals in extraction due to high need of technology and 

capital.
312

 Moreover, due to secrecy in government contracts with multinational 

companies, locals do not get enough information (say for example, methods of 

mining, amount of tax paid to the government to name but a few) to be able to hold 

their government into account.
313
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NRGI further shows that, there is a link between government secrecy in contracts 

and revenue and absence of democracy. Such a link becomes clearer where, 

governments relies more on the revenue from mining than tax collection from 

citizens. In turn Citizens ceases to hold their government into account, and if at all 

they do, the government becomes less concerned owing to enough revenue from 

extraction.  

 

Notably, absence of democracy, may also fuel political hostility and even breed 

rebels who may control some pockets of the country where extraction is more 

prominent. Increased political hostility and widespread of rebels‘ hold and controlled 

areas for the purposes of mineral extraction leads to human rights violation due to 

wide spread of civil unrest.
314

 It is also noted that poorly regulated extraction of 

natural resources under undemocratic circumstances of this nature, undermines 

women‘s beneficial participation in the sector. As such they are depicted not only to 

be victims of gender based violence but also victims of communicable and chronic 

non-communicable diseases caused by mining ruination of environment.
315

 

 

Generally, the resource curse theory seems to be founded on two key aspects, firstly, 

weak legal and institutional frameworks in most natural resources-rich African 

countries. Secondly, there is non-observance of principles of good governance that is 

evidenced by little participation of stakeholders when government makes decision on 

the extraction of natural resources. In particular, the second base of the theory is 

dependent on the first that laws and institutions necessary to guarantee beneficial 
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harnessing of the natural resources are either weak and or non- enforced due to 

absence of strong institutions. The next theory that finds relevancy to the study at 

hand is the legal positivism. Legal positivism is a legal theory as opposed to the 

resource curse theory as hereunder described; 

 

2.3.2 Legal Positivism Theory 

Legal positivism is a legal theory which is founded on the principle that, the source 

of law as all formally made rules of command by the recognized organs in a State.
316

 

It is commonly referred to as a theory holding a view of law as it is stated in the law 

books rather than as it ought to be. Consequently, what is not stated in the law book 

is regarded not law but mere morals. Legal positivism ascribes to the distinction 

between law and morals. Such a distinction requires that the process of application 

of law should not be influenced by, neither, morals of those who follow the law nor 

of those who administer it.
317

  Notably the distinction between morals and law seems 

a fictional one. The truth still holds that there is, to a largest extent overlap between 

law and morals and law, borrows a lot from morals. As a result, in positivist view 

morals forms part of the law once a formal procedure has been adopted to have them 

properly incorporated.
318

 

 

There are criticisms against legal positivism to the effect that, it is restrictive and 

operates under ignorance of existence of legal pluralism as it only regards formal 

rules as sources of laws.
319

 Despite such criticism, legal positivism seems relevant in 
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this study as it helps to address the research question under the study. For example it 

helps in the foundation of analysis of legal norms as opposed from those which are 

not.
320

 Given the nature of the study at hand where both soft and hard; international, 

regional and national legal frameworks are being scrutinized, legal positivism 

provides an initial insight of legal analysis of these frameworks.  

 

Additionally, Robert Cryer, argues that, legal positivism helps to identify the law 

before one critic what the law covers and what it did not.
321

 It helps to identify the 

law such as: the relevant Acts of parliament; regional and international laws relevant 

to safeguarding the MHCs‘ access to clean water and food security. Consequently, 

legal positivism becomes relevant in this study. It also builds a platform where other 

(theories) approaches such as critical approaches may build their arguments and 

provide a more insight in this study, as here under shown; 

 

2.3.3.1 Critical Approaches 

This is not a fully-fledged legal theory but rather a movement intended to depart 

from the traditionally known theories. The departure is intended to dig deep more 

knowledge on how things work.
322

 Criticism in relation to law according to Kaarlo 

Touri, is based on the law as an object or the means of criticising, which also results 

into criticism ―of‖ and ―by‖ the law.
323

 On the one hand he contends that criticism 

―by‖ the law seems to be concerned of a single transaction upon which law is used as 

a measure to impose sanctions such as during issuing a judgment by the court on a 
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specific matter of its determination.
324

  

 

On the other hand, criticism ―of‖ the law happens when the law is taken as an 

object.
325

 In this case, the measurement for criticism in this form is the law itself.
326

 

Examples are such as when legal practitioners are involved in adjudication and 

assessment of self-limitation of the law.
327

 Notably, this study adopts the criticism 

―of‖ the law for two major reasons: firstly, it is using law as an object of 

measurement in its analysis and secondly, criticism of the law will help to unmask 

the observed perspectives in the legal norms as the research is not interested with 

empirical data that would have detailed the practical application of the rules.
328

 

 

Critical approaches help in questioning what would have been seen as obvious or 

assumed to be neutral.
329

 As noted above under positivism for example, why should 

someone accept that law is that only which is made by formally established organs? 

How do other factors such as; morality, customs, economics, social behaviour help 

in determining legal norms apart from formal procedures? Notably, these other 

norms may be relevant in determining a better way to safeguard MHCs‘ access to 

clean water and food security due to the fact that community norms and customs 

differ from community to community. Here under are the critical approaches 

relevant to the study at hand: 

a) Law and economics  

This is a school of thought originating from United States of America (USA) in early 

                                       
324 ibid. 
325 ibid. 
326 ibid.  
327ibid.  
328 ibid. p. 308. 
329

Robert (n 45). p. 60. 



 

 

80 

1960‘s, which also seems to have influenced other countries, like United Kingdom 

(UK).
330

 According to Richard Posner, the relation between law and economics has 

two limbs which are law and economics and economic analysis of law.
331

 The later 

means the ‗using of the economist approach and concepts to analyse the working of 

the legal system.‘
332

 Law and economics, which is the focus of this study, refers to 

“influence of legal system on the working of the economic system.‖
333

 Law and 

economics is also referred to as „…the economics of non-market legal 

regulations.‟
334

 Law and economics tries to give an answer to the question whether 

the current law reflects the correct economic thinking and or principles.
335

 It is aimed 

at reforming the law with the view to make it more efficient tool in addressing the 

modern socio-economic challenges in the community.
336

 

 

In order to arrive at the goal above, (reform of the law) an evaluation and assessment 

of efficiency of the law in addressing a given social goal is inevitable. Robert 

Cootter and Thomas Ulen argues that economics has the necessary methods used for 

prediction and evaluation of efficiency.
337

 Such methods will not only help in 

formulation of efficient policies, but also, in prediction of the potential effects of a 

proposed policy approach on other related factors such as; resources distribution, and 

income.
338

 Consequently, law and economics is seen as a move to ensure efficiency 
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in addressing challenges of the modern era.
339

 Ronald Coase is among renown 

founders of the law and economics theory as he propounds the theory here under; 

 

i)  Coases‘ perspective of law and economics  

Taking the economic analysis of the law, Coase, likened the two business firms to 

the real world.  If these firms are to compete, either of them has to make a choice at 

the end of time as they will tend to reach a position where none of them may have a 

better position without affecting the other.
340

  

 

He proposes the idea of transaction cost while illustrating it with the cattle raiser and 

a farmer as exemplary business firms. He contends that if the cattle damage the 

farmers‘ crops a number of probable solutions are available. Example of solutions 

are such as restraining the cattle and or building of the fence. Consequently, these 

solutions will necessitate one to incur cost. How much will be spent? ; By who?; and 

is the solution efficient? In proposing answer to the above possible questions, Coarse 

sets the principle that, if the value of the crops damaged are lesser than the value of 

the total cost of cultivating the land, it is will be profitable for the cattle raiser to 

negotiate with the famer to have the land uncultivated. This is because it is more 

efficient than to construct a fence to restrict the cattle in the first place, but also 

solves the problem between the firms without the intervention of other player say the 

government. 

 

Coase proceed setting the line of choice between the two firms as being the 

transaction cost. He defines the term transaction cost to mean the relevant charges 
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one will incur in his business such as advertisement, negotiation, professional 

charges in drafting contracts to name but a few.
341

  Transaction costs have an 

implication on assigning or re-arranging property rights. 

Arrangements of rights will be undertaken when increase in value of 

production consequent upon re-arrangement is greater than the cost 

which will be involved in bringing about …
342

 

 

He further contends that, at times the cost for rearrangement may be so unbearable 

between the firms such that legal framework need to provide direction. This is 

common in instances where majority of peoples‘ interest might be in jeopardy.
343

 

Government intervention is thus expected to improve economic efficacy by 

regulating transactions that would have impacted peoples‘ interests.
344

 

 

Additionally, Coase contends that at times the government interference seems to set 

a tolerable margin where property rights might be infringed for the sake of 

development.
345

 The judicial arm of the State usually makes use of phrases such as 

―reasonable, common or ordinary use‖ in setting the tolerable margin upon 

encroachment of property rights.
346

 Notably, taking the reallocation of property 

rights between a MHCs and mining companies, Coase seems to be of the view that, 

MHCs may be relocated to give a room for mineral rights holders to mine. However, 

in socio-economic terms, an early evaluation has to be carried to ensure that the mine 

brings more benefit to the community and not otherwise. More benefits have to be 
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viewed in terms of improving the MHCs‘ access to clean water and food security 

during the presence of mining and not otherwise. 

 

 However, Coase seems to have been criticised on this theory on the basis of lack of 

clear criterion of the choice between the optimal competing interests of the firms and 

in cases of unknown costs. Examples could be on issues such as human life and 

climate change which can hardly be quantified in monetary value, but likely to be 

caused by mining.
347

 Despite these criticisms, Coarse theory provides a guide in 

assessing the re-arrangements of property rights which seems to be the key point 

revolving around MHCs. Efficient solutions need to be arrived at before re-arranging 

the property rights, to arrive at an efficient solution, one need to carry out 

assessment.  

 

Also, although he pointed the assessment in monetary terms ―transaction cost‖, yet 

the requirement for assessment may be likened to the environmental impact 

assessment, social and human right assessments which are necessary before mining 

is to be carried out.
348

 These assessment in mineral sector, are aimed at avoiding 

harm to majority of people while benefiting few (MNCs and government officials 

through corruption and embezzlement of public funds).
349

 

 

As noted from above, Coase theory seems silent on issues that cannot be quantified 

in economic terms but bears impacts on MHCs‘ access to clean water and food 

security. This study has identified the theory of law and development postulated by 
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Robert Seidman which among other aspects addresses unquantifiable aspects like 

human behaviour and law. This theory is here under explained; 

 

ii) Seidman perspective of law and development 

In his support for efficiency of the law as tool to foster socio-economic development, 

Seidman argues that there is relation between law and socio-economic change.
350

 To 

him law refers to set of rules which are highly probable of inducing a desired activity 

focused towards development.
351

 In addition, development in accordance to Seidman 

means an improved standard of living such as accessible, safe, clean and affordable 

water, adequate food for all and health environment to name but a few [emphasis 

added].
352

 

 

Seidman further postulates that every rule is framed with the aim to induce a specific 

behavior to the policy maker or any other subjects of the rule.
353

 Notably, for any 

law to be effective in steering development there is a need for the law to establish a 

form of sanction; institutions to enforce the law and that necessary to impose the 

sanction. In showing the instrumentalism of the law in solving the socio-economic 

issues in the community, Seidman points out the problem of excessive discretionary 

powers under various laws. Discretionary powers provide the administrative officers 

wide powers to make decision, powers which they misuse resulting into arbitrary 

behaviour.
354

 Excessive discretionary powers under laws regulating natural resources  
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are the foundation of secrecy described above where only state and MNCs are 

involved in negotiations ignoring MHCs and other stakeholders. 

  

In suggesting a legal solution to the problem of misuse of power; he argues that, it is 

not to cling into principles of rule of law but rather setting legal criteria on how such 

powers are to be used by the public officials.
355

 The legal criterion may be the need 

for justification based on scientific research findings and experience.
356

 Such 

justification may be obtained from various forms of assessment such as; human 

rights, environmental, and social impacts assessment, in case of mining activities. He 

further, contends that for the law to derive legitimacy it has to be the product of the 

values of the people.
357

  Indeed, the law being a product of the peoples‘ values 

avoids possible transplant which may not produce the intended social change in a 

different socio-cultural set-up.  

 

Despite above relevancy of the law as an instrument for achieving development it is 

not immune from critics. David Trubeckseems to criticize the instrumentalism of the 

law which brings about legal reform as: source of legal transplant; the reforms are 

not implemented or are implemented to benefit few mostly the elites.
358

  In addition, 

as it is for other legal theories, law and development seems silent on aspects of 

gender. The explanation here under addresses the gender aspect of the law and how 

it guarantees equality of human being which is the corner stone of human rights. 
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 b) Critical Feminism 

It is contended that most conventional legal theories seems to be gender blind.
359

 

Feminism theoretical approach therefore, is aimed at unpacking the law with a view 

to unlock social aspect of gender in its dimension.
360

 Feminist challenges the gender 

neutrality of the law.
361

 Feminism originated from the struggles for liberation of 

women from the subordination since 18
th

 century.
362

 The initial movement seems to 

have been interested on civil rights unlike the current trend which witness the call for 

equality in all sphere of life.
363

 Apart from liberal feminism which is more relevant 

to this study, other feminist approaches are radical and post- modern.
364

 

 

 

i) Liberal Feminism 

This is one of the multiple arms of feminist critical approach to law. As noted from 

above, liberal feminism is concerned with equality of men and women with regards 

to rights, duties and privileges that are offered under the law.
365

 Equality of human 

beings irrespective of their gender is tool to liberate women from the political, social 

and economic oppression by men.  

 

Liberal feminism dates back to 1848 with the signing of the Seneca Declaration 

stating among other issues equality between men and women.
366

 The main focus of 
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liberal feminism is towards addressing social imbalance between men and women in 

a given group of the community.
367

 Notably, a number of reforms were undertaken 

as a result of the rise of this movement, inclusive are: equal pay; equal access to 

employment; education opportunities; and other entitlement such as housing to name 

but a few.
368

 Law reforms seem to be inevitable in addressing concerns of the liberal 

feminism as a means of mainstreaming gender into the legal framework of a 

particular country.   

 

It is noted above that, fetching water is a gender related task where women and girls 

are involved in many African communities.
369

 Consequently, economic development 

activities that are gender blind widens the gender disparity between men and women 

in case of gross impacts on MHCs‘ access to clean water and food security. Liberal 

feminism theory therefore, is relevant in addressing such socio-economic disparities 

between men and women embedded in socio-cultural and practical aspects of 

resource ownership and equal voice in most African societies and Tanzania in 

particular.  Notably, the liberal feminism has not been free of critic from other forms 

of feminist approaches. It is argued that liberal feminism is intended to make women 

like men. Meaning that women are given right to be like men.
370

  

 

2.4 Conclusion  

This chapter provides for the description of conceptual and theoretical framework on 

the research problem. As for the conceptual framework about nine terms and one 
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concept which are relevant to the problem at hand are described. Such terms are; 

MHCs, clean water, justiciability, harmonization of legal frameworks, good 

governance, transparency, public participation, climate change, biodiversity and food 

security as a concept. Unpacking elements of such terms and a concept applied in 

this study is relevant as they are contextually described to fit the unfolpding 

discussion in this research.  

 

The unfolding discussion in chapter three to five, reveals that, in order to guarantee 

MHCs rights to adequate food and clean water such rights have to be justiciable 

against the state and MNCs when their activities infringe such rights. Globally, states 

are called to harmonize their laws regulating the manner in which mining rights are 

regulated to safeguard among other MHCs access to water and adequate food. 

Among areas for harmonization are inclusive; good governance, public participation, 

transparency, curbing mining impacts on biodiversity and climate change. 

 

Moreover, this chapter also describes theoretical framework. In this chapter,  both 

legal and  non legal theories relevant to the study at hand are identified and 

described. Such theories are; legal positivism, while resource curse is non-legal 

theory. This chapter shows the theory despite of the fact that law is as it is provided 

in statute books, but it has economic considerations behind it. In order to permit an 

activity under the law therefore, its socio-economic considerations are relevant. 

Among such considerations are issues related to environment, socio-economic 

aspects such as gender balance and limiting the administrative discretionary powers. 

The resource curse theory presents the existence of poverty amidst plenty in most 

natural resources rich countries. It reveals that poor governance, weak legal and 



 

 

89 

institutional framework and absence of public participation in decision making 

among other factors contribute towards such poverty.   

 

The immediate chapter below, unlike this chapter, adopts a critical explanatory 

approach. It presents unternational legal and institutional frameworks relevant to 

safeguard MHCs rights to clean water and adequate food. It partially, provide answer 

to research question one. It is partial because its focus is on UN level, while the AU 

frameworks are discussed in chapter four below. 
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CHAPTER THREE 

INTERNATIONAL LEGAL AND INSTITUTIONAL FRAMEWORKS ON 

MHCs’ RGHTS TO CLEAN WATER AND FOOD SECURITY 

3.1 Introduction 

In the previous chapter two, various terms, concepts and theories are described. Such 

terms and concepts are vital in the due course of presenting data and critical 

discussion of key principles under research. Unlike the previous chapter which is 

descriptive, this chapter adopts a critical explanatory approach. In particular, it 

partly, provides for answers to research question number one above.
371

 Through 

Human Rights Based Approach, (HRBA) this chapter argues that there are 

international legal principles and institutions which are relevant to guide states in 

their efforts to secure MHCs rights to clean water and adequate food. According to 

the UN, states are required to adopt the rights based approach in planning, 

implementing, monitoring and evaluating their desired socio-economic development 

such as large-scale mining.
372

 

 

3.2 International Legal Framework on MHCs Rights to Clean Water and 

Adequate Food 

As noted from chapter one in this study the focus of this study is on international 

frameworks relevant to safeguarding MHCs rights to clean awater and adequate 

food. It also highlights on framewroks relevant to governance of mineral and trans-
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boundary water resources which are are relevant to realisiation of the two rights.
373

 

This part therefore, is dedicated for the discussion of key international principles 

relevant to safeguard MHCs rights to clean water and adequate food. Discussion of 

legal measures and or principles are vital owing to the general international 

obligations imposed among states to guarantee progressive realisation of human 

rights (inclusive right to food and water) through adoption of relevant legal and 

administrative measures towards that end.
374

 Therefore, among key principles to be 

discussed are; permanent sovereignty over natural resources, common but 

differentiated responsibility, avoidance of significant harm, reasonable utilisation of 

natural resources, notification, stakeholders‘ participation, consultation and 

negotiation and international cooperation. These principles are provided for under 

the UN binding and non-binding frameworks and may be relied by MHCs to 

safeguard their rights to clean water and adequate food.
375

   

 

The term international law principles refers to the agreed canons by States and 

evidenced under the treaties and or conventions as binding upon them.
376

 It also 

means and includes the decision of the international courts, customs and general 

principles of the civilized States. International law principles are relevant to 

determination of rights and duties of States against other States, but also rights and 
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duties of the individuals and multinational corporations. Consequently, they can be 

relied by a State in arriving at an amicable solution in case of controversy at 

international level. Similarly, an individual may rely on them to hold his own State 

accountable, where such a State derogates from them.  

 

However, it is argued that the ICJ statute seems to have adopted a narrow approach 

in listing sources of international law principles.
377

 Such an approach seems to limit 

the potential forum and sources of international law in the modern world. For 

example, there is a growing influence of unilateral action of states towards 

international law principles and decisions of both public and private international 

and or regional organisations like the UN and AU.
378

 Consequently, the term 

international law principles applicable in this study does not take the narrow scope of 

the ICJ. It is rather composed of principles from; the ICJ, UN instruments and 

decisions of its organs, AU human rights and natural resources regulating 

instruments, decisions form the African Court on Human and Peoples Rights, 

African Commission on Human and Peoples Rights (ACHPR), domestic laws, state 

best practices and comments by the established human rights and natural resources 

governance institutions.  

 

The definition of international principles and its sources is influenced by the fact 

that, international principles do not necessarily rely on the origin but also, the 
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process through which it has to take for it to be binding, for example ratification.
379

 

In particular to this part, the focus is aimed at streamlining the discussion around the 

UN and WB lead initiatives and assess Tanzania‘s compliance with the same in 

chapter five this study.  

 

3.2.1 Safeguarding MHCs Right to Adequate Food 

The right to adequate food is inferred under Article 11 of the International Covenant 

on Economic, Social and Cultural Rights (ICESCR 1966). Right to food was at the 

first time expressed under Article 25 of the Universal Declaration of Human Rights 

(UDHR 1948). Both two international instruments do not define right to food. In 

addition, the provision on right to food in both instruments seems to be explaining 

other rights such as clothing and housing to name but a few. Therefore, resort is to 

be made to UN Economic and Social Council (UNESC) General Comments for 

proper interpretation of this right. Notably, general comments are not legally binding 

but a representation of the specialized body monitoring the treaty.
380

 Examples of 

such specialized bodies are the, Office of the High Commission for Human Right 

(OHCHR) and the United Nations Economic and Social Council (UNESC). General 

Comments are an initial stage to envision the spirit of the rights under international 

instrument.
381

 

 

According to the UNESC the right to adequate food entails its availability in the 

required quantity and quality to meet the nutritional requirements. It has also to be 
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free from harmful substances and must be compatible to the culture of the particular 

group.
382

 To ensure food security, UNESC further requires that food accessibility be 

sustainable and in a manner that will not compromise other human rights.
383

   

 

According to UNESC food will be said to be adequate if its availability is 

sustainable.
384

 Food sustainability links to food security both of which requiring food 

to be available and accessible both for present and future generation. Notably, food 

security is determined by other factors inclusive are such as: climate, peoples‘ 

culture, ecology of the geographical area, to name but a few.
385

 Consequently, in 

order to ensure adequate food, there is a need to preserve, climate, ecology and 

peoples culture.  

 

According to UNESC the right to adequate food is founded on its availability, its 

safety in terms of quality and quantity, and its sustainability.
386

 However, this part 

focuses on the ability of the MHCs to engage into sustainable production of their 

own safe and nutritious food.
387

 Owing to such a focus, the unfolding discussion is 

thus limited to UN conventions and initiatives regulating; minerals governance, 

biodiversity and promotion of human rights.
388
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3.2.1.1 Permanent Sovereignty over Natural Resources (PSNR) 

The PSNR is an international law principle which confers exclusive ownership and 

control of all the natural resources found within the borders of a particular 

country.
389

 The term natural resources may be defined in various ways. Firstly, in 

general term refers to all aspects of environment (excluding man-made) which are of 

value for human life.
390

 Secondly, natural resources are defined as renewable 

environmental aspects such as; water, forests and non-renewable such as minerals.
391

 

Thirdly, they further define natural resources based on their geographical 

occurrences where three categories may be noted such as; resources within the 

borders of a particular country, trans-boundary resources shared by two or more 

countries and collective resources such as the high sea and the outer space.
392

  

 

In particular, reference to renewable, finite and trans-boundary resources in the 

definition is preferred in this thesis owing to the key rights examined in this thesis. 

Worth noting here is the fact that principles governing such defined resources vary 

accordingly.
393

 Natural resources are also defined to mean wealth which is naturally 

endowed to a particular country.
394

 This definition seems too general as it combines 

all the potential categories of the natural resources into one, which is ‗wealth‘.  In 

this party of the study the term natural resources, takes the Elena Blanco and Jona 

Razzaque‘s approach, with some modification so as to focus on non-renewable 
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mineral resource namely rough diamond. The term rough diamond is used to refer to 

uncut diamond which is commonly mined in rebels strongholds hence related to 

human rights violation, causing civil unrest targeting overthrow of legitimate 

governments.
395

 However, since the study, focuses on mining on land, and that it has 

impacts on land cover, forest or biodiversity resources will also be highlighted.
396

  

 

Historically, a number of American, African and Australian communities had 

experienced colonisation by western countries.
397

 Foreign occupation in such regions 

took place in a form of colonies that subjugated peoples, rights to property, culture 

and their wellbeing under the disguise of such land being vacant.
398

 Thanks to the 

ICJ which ruled that territories occupied by tribes with their political socio-cultural 

institutions may not be regarded as no mans‘ land, hence retain their sovereignty.
399

  

 

To liberate them form colonial powers, there was a need to recognise their rights to 

exist independently through their established political and socio-economic and 

cultural institutions.400 Ability of the state to exist independently and adopt its own 

policy laws and regulation for their socio-economic, cultural and political sphere is 

referred to as self-determination. It may be noted that, self-determination traces back 

to 1945 in the establishment of UN Charter with objectives to maintain global peace 

and human rights observance.
401

 However, in mid 1960s‘ the self-determination was 
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recognised as an integral principle not only to enable peoples to freely dispose their 

natural wealth but also design their political and socio-economic policies for their 

development.
402

 In recognition of colonial occupied territories, UN member states 

were called to guarantee independent leading towards self-determination of the 

peoples in such territories.
403

 

 

Upon attainment of independence, states were therefore free to regulate access to 

resources and their exploitation for the well-being of their peoples.
404

 To achieve 

this, three aspects may be pointed out. Firstly, states should enact laws that will 

compel MNCs to respect human rights in areas where their activities are taking 

place.
405

 Secondly, states should enforce such laws to all MNCs violating human 

rights.
406

 Thirdly, enacted laws should always guarantee states‘ policy space in case 

it would wish to enact specific laws to address any human right violation.
407

  

 

Other measures are inclusive; safeguarding land tenure system in rural areas, and 

guaranteeing women and indigenous peoples‘ access to land and other resources like 

water and regulation of climate change [emphasis added].
408

 Generally, such powers 

exercised by states is referred to as external self-determination.
409

 Contrary however, 
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it is shown that, most natural resources–rich developing states have adopted 

stabilization clauses in their legal frameworks.
410

 Among impacts of such clauses 

are; inability to enact and enforce laws to safeguard human rights or environmental 

preservation which are relevant to MHCs right to food.
411

  

 

In addition, after independence, most states stepped into the shoes of their colonial 

masters where resources were being exploited with little consultation and benefits to 

their people.
412

 MNCs extraction of natural resources was tainted with human rights 

and environmental destruction in many parts of the world.
413

 Newly independent 

States assumed exclusive ownership and control of resources as trustees of their 

people.
414

 Such a mover triggered the desire to attain internal self–determination to 

safeguard indigenous peoples‘ land from invasion by the governments and or MNCs 

through land relocation and resettlement in indigenous territories.
415

 Correlation of 

food insecurity and land tenure security  is a global concern. 

 

In particular, to indigenous peoples right to internal self-determination, several 

global and regional initiatives were put in place since the year 1957 and 1989.
416
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Under the UN 1957 initiative in  internal self-determination of indigenous peoples 

through granting them rights to establish their own political and customary 

governance institutions to propel their own socio-economic, political and cultural 

developments is provided.
417

 However, this initiative has been criticised as less 

protective to the indigenous peoples owing to inclusion of a provision that allows 

their assimilation and relocation from their land.
418

 Consequently, in the year 1989 

another initiative was put in place to mend noted challenges.
419

  

 

In Canada for example the Supreme Court once held that, groups of people enjoy 

both the right to internal and external self-determination.
420

 Such a move puts 

forward the need to recognise indigenous people internal self-determination as the 

cornerstone of the peoples-based permanent sovereignty over natural resources.
421

 

As such, many states recognise the principle of self-determination that brought up 

their existence and international recognition. However, the emphasis is on territorial 

integrity and prohibit secession, save for Ethiopia which recognises the right to 

external self-determination.
422

  

 

Despite adoption of these initiatives, global report shows that indigenous peoples‘ 

wellbeing is under threats due to expansion of large-scale development projects such 

as mining.
423

 It is shown that states are reluctant to domesticate the internal self-
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determination and even where institutions are provided, yet the practice is that they 

are most often not used.
424

 Also, it is cautioned that, reliance on customarily 

established institutions such as those of indigenous peoples‘ may jeopardise women 

rights.
425

 Consequently, recognising their self-determination, governments should 

also address weaknesses in the customary systems to empower women say for 

example in land ownership.
426

  

 

In particular to women, international community calls for equality of men and 

women in ownership and access to resources relevant for food production.
427

 It 

further requires that respective countries to guarantee in practice the realisation of 

the equality.
428

 Special provisions should be devised to ensure gender equality in 

access to and land ownership.
429

 Land ownership is relevant to poverty eradication 

owing to it being one of the major means of production.
430

 Consequently, in order to 

eradicate mine induced poverty among MHCs, national laws have to secure peoples‘ 

land tenure.  

 

It is argued that, women access to land resonates to food security, and socio-

economic empowerment.
431

 Globally, land ownership seems to be more dominated 
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by men than women. For example according to UN only 1% of women do own land 

globally.
432

 Among limiting factors are inclusive; weak legal framework, 

discriminatory cultures and practices, inadequate enforcement of laws and little 

awareness of land rights among women.
433

 The concern of global gender gap 

between men and women on aspects of skills, employment opportunities and or 

positions in the policy making levels, is also noted above as a limiting factor to 

women empowerment.
434

 

 

Notably, the PSNR principle which entrust the natural resources to government, 

creates a trust beneficiary relationship.
435

 Hence, states are duty bound to act 

fiducially by preserving peoples‘ interest in the use of such resources. In cementing 

this position Schyff is of the view that when resources extraction infringes peoples‘ 

interests such as access to clean water, the doctrine of public trust allows any permit 

related there too to be cancelled. The rationale for cancelling such permits is based 

on the fact that the state which is the custodian of such resources have the duty to 

secure peoples‘ interest and nothing more nothing less.
436

 Arguably, such a duty 

though seldom realised fully is inclusive protecting MHCs right to food. 

 

3.2.1.2 Common but Differentiated Responsibilities (CDR) 

Climate change is responsible for; increased droughts, wide spread of desertification 

and loss of biodiversity all of which are relevant to food security.
437

 To address this 
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concern states, MNCs and other stakeholders are duty bound to guarantee 

conservation of biodiversity subject to their capabilities.
438

 Since most of developing 

countries generally lack necessary technology, skills and capital the need for 

preferential arrangements relevant to avail both technology and capital from 

developed countries is pertinent.
439

 Consequently, the CDR principle is relevant at 

identifying the global common concern and allocate different obligation among 

states and or other stakeholders in conserving the biodiversity against climate 

variation.   

 

In particular, addressing the global problem of climate change resulting from 

increasing GHG, the industrialised countries were obliged to commit themselves to 

reducing GHG emissions since 2008.
440

 Equally, industrialised countries were 

required to fund developing countries projects relevant to adopt and or mitigate the 

impacts of climate change which is mainly triggered by their industrial pollution.
441

 

Since developing countries are not contributory agents to GHG, no targets were set 

for them to achieve. However, the obligation to reduce GHG emissions may be 

explained in various approaches. For instance, through carbon market where GHG 

become a commodity sellable between industrialised countries and those which are 

not.
442

 Also, GHG may be reduced through adoption of clean technologies such as 

adoption of solar energy instead of coal, charcoal or fuel energy.
443
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In addition, states are required to report their determined efforts towards contribution 

aimed at reducing GHG through carbon sequestration measures such as; technology, 

afforestation and other potential measures.
444

 The value of the national determined 

contribution is mainly supportive to projection of the extent to which GHG will be 

reduced and hence attain the global target of cubing the temperature increase not 

above 1.5 by 2030 and net zero carbon emissions by 2050 through adopted policies 

laws and or technologies.
445

  

 

Despite such legal obligation and adopted measures it is reportedly that, still the 

adopted NDCs results into lowering temperature at 2.3 which is higher than the 

previous target.
446

 It is argued that, despite adoption of the Paris Agreement since 

2015, there is a global projection of  temperature increase of about 3℃ come 

2100.
447

 The temperature rise is mainly a result of existence of GHG gap from what 

was projected and what countries have committed under their national determined 

contributions.
448

 Consequently, it signifies that despite of the adopted NDCs more 

need to be done to arrive at the target of 1.5 ℃.   

 

Notably, climate related impacts add a burden to developing countries meagre 

budget to provide for peoples‘ socio-economic development. In order to support 

such countries to mitigate such impacts, the CDR provides for commitment to 

financial support in a bid to invest in adoptive technologies.
449

 Such support may 
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transpire through concessional loans, bilateral agreements and or technological 

transfer.
450

  

 

Globally, it is envisioned that, by the year 2030 the global community must be free 

from hunger.
451

 To achieve this, the need to safeguard seeds, plants and animals 

biological diversity is inevitable.
452

 In addition, loss of biodiversity was noted to link 

to land degradation, increasing desertification and climate change.
453

 Consequently, 

SDG 15 is relevant to safeguarding MHCs right to food as it calls to curb loss of 

biodiversity and increasing desertification cause by anthropogenic activities.
454

 

 

 In particular to mining, it is noted by the UN that, legal and institutional frameworks 

guaranteeing private public partnership will guarantee sustainable mining in 

particular countries.
455

 Consequently, natural resources-rich developing countries are 

called to enact laws that provide incentives to attract investors on science and 

technology and guarantee sustainable harnessing of mineral resources.
456

  

 

However, with respect to developed countries commitment to financing climate 

related strategies and plans, it is shown that, developed countries offer far more little 
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compared to what is needed.
457

 For instance it is reportedly that since 201-2018 

developing countries have just received only 14 % of the amount expected to have 

been released by developed countries.
458

 Concerns over insufficient climate 

adaptation and mitigation funding were also noted in the recent COP 26.
459

 

Arguably, strong legal and institutional frameworks for coordination, attraction of 

science and technology relevant to food production is instrumental in assisting 

developing countries curb climate change challenges.
460

 

 

3.2.1.3 Avoidance of Harm 

It is noted above that mining involves clearing of trees and degrading land through 

pollution.
461

 Such a fact signify the potential and or actual threats of mining towards 

loss of biodiversity which is above noted as vital in sustaining human life.
462

 

Globally, states are called to adopt precautionary principle to avoid irreversible 

impacts that may arise from anthropogenic activities.
463

  

 

In particular to large-scale development projects such as mining, there is an 

obligation to carry out an assessment of potential impacts of the project not just on 

environment but also socio-economic and climatic aspects.
464

 With respect to the 

international obligation of MNCs to respects human rights in their extractive 
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activities resonates to the duty to causing no harm in their endeavours.
465

 Secured 

environment is the source and prime support of human life since it is not only the 

source of water and energy but also preserves genetic materials of both animal and 

plants from pollutants.
466

  

 

With respect to value of plants the role of forests in curbing greenhouse gases, 

reducing natural disasters such as; floods, land-slides, typhoons and storms both of 

which threatens not only food security but also human life may not be 

overemphasised.
467

 Also, with respect to biodiversity,  it is argued that genetic 

resources develop through gene inheritance of the plant or animal or organisms from 

generation to generation.
468

 Variation in the genes represents a biological diversity in 

species and contributes to the general pool of ecosystem.
469

 Owing to the value of 

conserved biodiversity in food production, mining stakeholders are called to ensure 

its conservation.
470

  

 

In addition, biodiversity variation is also argued to be the determinant factor in 

production as it contributes significantly to how plants or animals may be resistive to 

pests or harsh climate to name but a few.
471

 Consequently, it can be argued that, the 

weaker the genetic material for agricultural seeds, the greater the chance of being 
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affected by the climatic variation. In particular, polluted or ruined ecosystems result 

into weak genetic materials, which does not only exacerbate food scarcity but also 

raise concerns on food safety. 

 

In particular, in the United States for example, clearing of land for mining resulted in 

drought which is reportedly to have endangered the wild bees.
472

 Bees are 

biologically known for their pollination role in agricultural food crops. 

Consequently, less bees, results in little pollination; less pollination, results in less 

harvest which culminates into less food production per hector. In the same logical 

analysis, contaminated plants flowers, will contaminate wild bees that extract their 

nectar. Contamination of wild bees does not only reduce their regenerative effects, 

which in turn lowers the rate of pollination, but also impacts the quality of the honey 

they will make out of the extracts from the flowers. 

 

Mining land pollution are also noted in South Africa and Nigeria. According to 

Luyolo Mkentane the once fertile land for agriculture in Mpumalanga is now 

subjected to coal mining.
473

 It is argued that, open pit mining replaces the top fertile 

soil with gravels which are not agriculture supportive.
474

 Reduction of arable land 

due to mining results into shortage of food production.
475

 In addition, the case of 
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SERAC vs Nigeria
476

 mining companies polluted farms in the Niger delta, which 

was not only source of water but food for Ogoni people is also an indicator of such 

imbalance. 

 

3.2.1.4 Equitable and Reasonable Utilisation (ERU) 

Generally, the principle of equitable and reasonable use of natural resources relates 

to sustainable use.
477

 Extraction of minerals such as diamonds has a bearing on 

environmental aspects such as; biodiversity loss, drought and climate variation.
478

 

Accordingly, every socio-economic sector (mining inclusive) needs to take into 

account the need to preserve global biological diversity.
479

 

 

According to WB, large-scale development projects when taken cumulatively may 

trigger impacts on biological diversity and climate variation.
480

 Hence there is a state 

and or MNCs duty to regulate their activities not to contribute into loss of biological 

diversity.
481

 Reportedly, the global trend of biological diversity loss is mainly due to 

variation on land cover.
482

 With respect to climate change, the unsustainable patterns 

of human interactions nature seems to have boomeranged with potential irreversible 

devastating impacts such as cyclones and droughts.
483
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It is noted that, unless special measures are to be adopted, the loss of biodiversity 

will be worsened leading to food insecurity among other gross impacts.
484

 Mining is 

indicated above as contributory factor in land degradation.
485

 Land degradation 

means loss of land ability to support biological or economical productivity due to 

among other factors deforestation.
486

 It is argued that regaining the lost biological 

diversity takes predominantly long time of more than hundred years.
487

  

 

In order to re-assure the global community and in particular MHCs, of food security, 

and protection against natural calamities the need to sustainably utilise natural 

resources is imperative.
488

 Also, the need to adopt resilient food production systems 

and maintaining traditional seeds and breeding is vital in preserving ecosystem and 

biodiversity which are both relevant to food production.
489

 Mining activities 

therefore should not grossly impact shared resources such as; forests and water 

bodies.
490

 States are called to jointly guarantee preservation of the ecosystem 

through adoption of joint development and conservation plan measures.
491

  

 

Moreover, states have set sustainable production and adoption of climate variation 

mitigation as a target to be achieved by 2030 in order to curb the food insecurity and 

eradicate hunger around the globe.
492

 It is envisioned that, by 2050 global human 
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efforts should have restored all depleted biodiversity so as to guarantee a harmonious 

life with nature.
493

 In addition, relevant infrastructure to promote food production, 

processing, transportation, storage and marketing are vital in order to curb the global 

food crisis.
494

 Consequently, the principle of sustainable use of natural resource is 

instrumental in striking a balance between human socio-economic activities and 

environmental and ecological and biodiversity preservations.
495

  

 

3.2.1.5 Notification 

The notification principle oblige states to communicate to other states all planned 

measures that may adversely impact biodiversity.
496

 The notification apart from 

providing project technical and specific data, will have to be accompanied by the 

EIA. In a bid to curb impacts of climate variation, states are required to 

communicate information concerning legal measures adopted to lower the global 

warming. Notably, the notification principle seems controversial as it is not among 

principles under the Stockholm declaration which is the foundation of international 

environmental regulation. It is argued that absence of such an express provision 

under the Stockholm Declaration was a result of disagreement among the drafters.
497

  

 

In developing countries perspectives transpiring under the UN Charter on Economic 

Rights and Duties of States (1974), states are granted rights to freely choose its own 
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socio-economic, political and cultural policies, strategies and or plans that will aid it 

in realising development of her own peoples.
498

 The Charter seems silent on the 

state‘s duty to notify other states on her policies and or socio-economic plans. 

However, after the Stockholm Declaration 1972, numerous non-binding international 

instruments provide for the notification rule with its special adoption to indigenous 

peoples.
499

  

 

As such, notification and its accompanying EIA offers a wide room of information 

sharing between states sharing resources and sets a ground for wider public 

participation.
500

 As may be noted below, indigenous communities enjoy a unique 

protection at international level, hence the notification rule is amplified into Free-

Prior and Informed Consent (FPIC).
501

 Generally, notification rule is also adopted in 

a number of binding international instruments, with the exception of the FPIC rule 

which is not yet integrated in the binding instruments yet. According to Handl 

Gunther, the rule on notification and EIA are currently, considered as part and parcel 

of international customary principles.
502

 

 

3.2.1.6 Consultation and Negotiation 

As noted from the above discussion, consultation and negotiation is capable of being 

explained in twofold. Firstly, they are used as tools to engage global parties to the 

convention in conversation on sustainable use of natural resources. It is argued that, 
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consultation and negotiation may be a tool to widen the scope of convention and or 

initiative through inviting non-state parties to the convention to ratify and comply 

with its obligations.
503

 In particular, adoption of harmonious regulation of natural 

resources guarantee sustainable development.
504

  

 

Notably, among the indigenous peoples, consultation and negotiation seem to be a 

principle which is relied to preserve their interest against the development plan from 

the main government.
505

 In particular, the principle of consultation resonates to the 

principle of FPIC which is non-binding though.
506

 FPIC is a principle which requires 

any development plan by the main-stream government on the natural resources 

located in indigenous peoples‘ territory, not to take place without their free, prior-

informed consent.
507

  

 

According to Sam Szoke-Burke and Keitlin Cordes, consent is free if; firstly, it is 

given by the relevant organ of their community and not induced by coercion by the 

government and or private MNCs.
508

 Secondly, it is the consent given after a well-

informed consultation of the relevant organs of their community. Corrupt and illicit 

means of procuring the consent of the indigenous peoples would not amount into 

freely procured consent. Thirdly, the consent has to be given before the government 

has approved or permitted the project.  
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Lastly, consultations and FPIC is not a onetime event but a project life time practice 

for its survival.
509

 In Kenya for example, the consent procured from indigenous 

communities elders but not from the relevant tribal institutions was declared as no 

consent at all.
510

 The information has to identify the potential; social, economic, 

spiritual and cultural impacts of the planned and mitigation measures to be adopted 

and benefit that will accrual therefore.
511

 The Endorois community in Kenya for 

example managed to preserve Lake Bogoria from large-scale development project 

owing to its sacred nature in their traditions and customs.
512

 

 

In order to guarantee effective communication of these information, data and other 

complex mining related information have to be reduced into less complex and well 

understood in their local languages. FPIC principle is deduced from the self-

determination principle which grants indigenous peoples a right to; establish, plan 

and strategize their own socio-economic and political policies and priorities 

independent of mainstream government.
513

 According to FAO, consultation and 

negotiation is relied by indigenous communities to negotiate for either restitution to 

their land after the project is over or getting an alternative land of equal value in 

quality and quantity to sustain their livelihood.
514

   

 

It is argued that, most development plan activities ignore this requirement hence 

disputes between the indigenous peoples and natural resources developers are 
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often.
515

 States such as Canada and USA and natural resources developers are 

cynical to adopt FPIC owing to fear of their plans being vetoed by indigenous 

peoples.
516

 It is also reportedly that even in American region where FIPC is a 

binding legal principle, state owned extractive companies do not observe such a 

principle.
517

 Among impacts of absence of or inadequate FPIC are inclusive; 

conflicts and absence of trust between development stakeholders.
518

  

 

In Suriname for example, the Saramaka communities managed to object extractive 

companies whose permit by the main stream government to mine in their locality 

would have impaired their livelihood.
519

 It is shown that, even in states where the 

FPIC is provided under the law such as; Brazil and Bolivia, still lack of political will 

and readiness of MNCs do negotiate contracts with indigenous peoples 

institutions.
520

 

 

Secondly, consultation and negotiation is used as a platform for settling disputes 

between parties to the convention because such measures may potentially create 

tensions among states on potential threats to biodiversity. Consultation and 

negotiation offers a room to discuss the planned measures from the notifying state 

hence may be relied to promote sustainable land-use and addressing climate change 
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impacts.
521

 They are also a tool to amicably settle potential disputes between states 

with regard to sustainable utilisation of trans-boundary resources say for example 

forest.
522

 Given the increased threat of climate change, consultation and negotiation 

becomes a reliable tool to bring on board the interests and practical experiences of 

local communities in addressing its impacts.
523

 Consultation is also noted as a 

method of addressing early concerns on large-scale investment activities between 

states and nationals of another states through the established institutions such as 

International Centre for Settlement of Investment Disputes under the WB 

auspices.
524

  

 

3.2.1.7 Stake-holders’ Participation  

In order to avoid doubts, the term stakeholders‘ participation is a synonym of the 

term public participation.
525

 According to FAO, examples of stakeholders are 

inclusive; local, national, regional and international NGOs which are relevant in 

carrying out monitoring and evaluation, academic and research institutions, 

organisations of either farmers, forest users, indigenous communities and women.
526

 

With respect to mineral sector, the principle of stakeholders participation through its 

pillars, is a tool to provide both technical and legal advice to MHCs in their bid to 

safeguard their right to food.
527

 Among its pillars are; access to information, 
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environmental awareness, involvement in decision making and access to justice.
528

  

 

Also, stakeholders are expected to participate in decision making  when mining 

activities are to take place and or as a means to evaluate and monitor the mining 

impact on their livelihood.
529

 Consequently, stakeholders participation may be seen 

as a tool to guarantee accountability on areas such as; revenue, mining impacts on 

environment and human rights.
530

 In addition, participation in decision making does 

not just end with the passing of the decision but also benefiting from the decision 

itself especially with indigenous peoples.
531

  

 

The duty of the states and natural resources developers such as MNCs to guarantee 

MHCs mutual benefits has a link to preservation of indigenous communities‘ 

livelihood.
532

 It is argued that, existence of mineral resources rural areas forms the 

basis of communities‘ legitimate expectation of their development.
533

 However, two 

major critics may be noted here. Firstly, most resources-rich developing states suffer 

from inadequate legal and institutional framework to convert the natural resources 

into socio-economic development of their people.
534

 Secondly, in practical terms, 

globally, governments own about two third of all the forests, which gave them power 
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to use and or allocate it to mining MNCs with minimal participation of other 

stakeholders such as indigenous peoples.
535

 The role of forests towards guaranteeing 

sustainable food production may not be overemphasised here.
536

 

 

Notably, there seems to lack global consensus of the definition of the term 

indigenous peoples. This is so despite of the recognition of existence of indigenous 

peoples and array initiatives to protect them. Owing to such a gap, the term 

indigenous peoples is rather described in terms of elements that constitute such a 

group. In order to describe them rightly five perspectives are preferred in this part 

namely; socio-economic and cultural, political, historical, geographical and manner 

of their identification. 

 

From socio-economic and cultural perspective indigenous peoples are explained to 

be vulnerable compared the dominant group in the society.
537

 They are most often 

exploited by the dominant group through land dispossession, relocations and cultural 

prejudices such as assimilation.
538

 They exhibit a unique culture and socio-economic 

livelihood dependent to the natural resources they live on, for example forests.
539

 As 

such one may discern  them from the environment they are found without affecting 

both their culture and means of livelihood. 

 

Historically, indigenous peoples trace their existence on their land prior to 

colonisation irrespective of the newly established country frontiers. They continued 
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with their life, culture and economic activities distinct from the colonial and even 

post-independence era.
540

 In Canada and Australia the term Aborigine is commonly 

used to refer this situation.
541

 They also have a known practice of transmitting their 

cultural practices and territories to their future generations since long time. 

 

Politically, indigenous peoples are explained to be self-governing through their 

established political and cultural institutions independent from the dominant 

group.
542

 Owing to this element, they are not therefore part of the socio-economic 

and political decision making institutions of the dominant group.
543

 Such an element 

seems to be a leeway for the mainstream government to exploit them.  

 

Geographically, indigenous peoples are most often located in rural and remote areas. 

They live a discrete life from the dominant group dependent on the available 

geographical resources such as forests, mountains, rivers or lakes. With respect to 

the mode of their identification, indigenous peoples do identify themselves from the 

rest of the groups.
544

 Their culture such as; language, religion ways of life and socio-

economic activities distinguishes them from the rest of other groups. It is therefore, 

not the duty of the country they are in to identify them, but themselves. 

 

With regard to women as part of the stakeholders, there is a call to guarantee their 

participation in decision making organs at international levels.
545

 In the first place, 
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women are depicted as bread earners in developing countries as they are responsible 

for small-scale subsistence farming, fruits gathering and food preparation.
546

 In 

Sudan for example, women access to forests offered a chance to feed their livestock, 

collect forest fruits for their subsistence and small-scale business. Upon occupation 

of the forests by the rebels they experienced economic hardship and extreme food 

shortage.
547

 In the second place, it is shown that, women associations are relevant to 

promoting women rights and interests through advocating law reform to that 

effect.
548

 Unless there are special provisions requiring inclusion of women in mining 

sector, the practice indicates that they are marginally involved in cooking and 

cleaning activities in the mining which are low paying jobs.
549

  

 

Moreover, in a bid to regulate MNCs operations and remedy their potential violation 

of human rights, states are required to guarantee MHCs access to justice.
550

 One 

among means to guarantee access to justice is establishment of quasi and or judicial 

organs to handle potential disputes between MNCs and MHCs.
551

 It is noted under 

the WB framework that, such organs may either be enshrined in three different 

approaches namely, the host state, home state and MNCs framework.
552

 However, 

where MHCs are not satisfied by the decision of the MNC remedy framework they 

should have access to established state administrative and or judicial remedial 
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frameworks.
553

  

 

It is shown that, Canada has established the Canadian Ombudsman for Responsible 

Enterprise (CORE).
554

 Among objectives of this organ are; to guarantee transparency 

on state linkages to MNCs in extractive sector abroad and to offer remedy in case of 

injustices in extractive sector.
555

 Such organs are vital in holding MNCs and the state 

accountable wherever their rights are breached. 

 

3.2.1.8 International Cooperation 

International cooperation in mineral sector may be discussed in various ways. This 

part focus on international trade of rough diamond and transparency as a means to 

abate human rights violation and guaranteeing good governance in the sector.
556

 

With respect to international regulation of trade in rough diamonds and realisation of 

MHCs human rights, the UN Charter 1945 (the charter) is categorical on the need of 

its member states to cooperate.
557

 Notably, the charter  does not specifically protect 

the right to water and or food but provides for a guarantee of safeguarding human 

rights globally.
558

 The decision of the UNSC, binds all its member states and 

agencies.
559

 With respect to mining and human rights promotion, the UNSC has 

issued a number of decisions aiming at abating human rights violation through 

international trade in minerals mined in violation of human rights. For example the 

UNSC decisions on regulation of trade in rough diamond that fuel civil unrest in 
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some countries such as; Sierra Leone, Angola, Liberia and DRC Congo.
560

  

 

Notably, the efforts to delink trade in rough diamonds from fuelling human rights in 

areas where they are mined was initiated through a non-binding initiatives.
561

 At the 

UN level, for example, states are called to adopt uniform mineral certification 

process that could be relied to limit illegal trade of rough diamond which fuels civil 

unrest and human rights violation in a number of developing countries where they 

are mined.
562

 It is also shown that, unregulated trade in rough diamonds is used to 

finance global terrorist activities.
563

 For example, under the KPC certification 

process, it is prohibited to import and or export rough diamond to countries which 

are not member states.
564

  

 

KPCs also calls for adoption of legal framework which is deterrent enough to 

prevent mining companies and individuals from circumventing the legal provision 

and or forging certification processes.
565

 This call resonates to the above discussed 

call by the UN upon countries to adopt stringent and deterrent penalties against illicit 

exploitation of natural resources minerals inclusive. Limiting market access to 

uncertified minerals such as diamonds, on one hand weakens the rebels‘ activities 

leading to human rights violations. In addition, regulation of rough diamond trade 
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improves the ability of mineral resources producing countries to control revenue 

from trade in minerals and ability to provide for socio-economic services such as; 

food and clean water to its population. In order to achieve this, cooperation among 

the participants into the KPC is called for in a number of areas inclusive; 

compilation and exchange of data related to compliance trend, experience and or best 

practices and enforcement measures.
566

  

 

It is however, argued that, despite its effectiveness in limiting the role of conflict 

minerals in civil unrest and human rights violation, it is still a voluntary scheme that 

cannot be enforced against non-state parties.
567

 In addition, it is argued that the 

coining definition of conflict diamond to rebels as applied in the KPC seems bias as 

it ignores human rights violations perpetrated by the government force against 

legitimate groups desirous of change and democracy.
568

 This was the case in 

Zimbabwe where government forces were alleged to have contributed to violation of 

human rights, killing a number of miners in the Marange diamond fields, yet 

diamonds mined were certified and traded.
569

This factual situation may be disucsed 

in two flods. Firtsly, it is worth noting that, human rights however, plenty they might 

be seen, are generally taken to be ―indivisible, interdependent and interrelated.‖
570

 

According to Pricilla Neve-Silva et al, for example, violation of the right to water 

and sanitation for example seems to impede other rights such as health and 
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education.
571

 

 

Secondly, according to Danniell Jong, UN sanctions approach as applied above are 

only valid when the target is a third party say for example rebels.
572

 She argues that 

states may adopt the certification schemes such KPCS. She further raise a caution 

that, sanctions imposed to states tend to have detrimental impacts to population, 

whose interest the UN ought to protect.
573

 However, upon alarm raised by the civil 

societies Zimbabwe was investigated and her diamond was banned from the year 

2009-2011.
574

 

 

Moreover, international cooperation is also called for, as a means to curb corrupt 

practices among the public officials and or MNCs. UN requires cooperation among 

states in order to be able to trace the chain of corrupt practices hence freeze and or 

return the illicitly taken resources to respective countries.
575

 Earlier it was noted that, 

despite the good intention of the UNSC, such a measure seem to focus only on the 

right to peace and abating human rights violation. However, it seems silence on 

climate change impacts which ruins MHCs access to clean water  and adequate food, 

the subject of this study.
576

 

 

In order to maximise  revenue from mining sector and halt all potentials of illicit 

financial flows states are called to guarantee transparency in the sector.
577

 To achieve 

transparency and therefore guarantee good natural resources governance, the World 
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Bank (WB) provided for social and environmental standards that has to be complied 

with in all large-scale development plans. Among aspects that have to be disclosed 

are inclusive; nature and scope of the planned project, potential impacts of the 

project to local communities and means to mitigate them among other.
578

 In addition, 

it also allows member states to register to any other certification schemes that will 

offer extra safeguards and guarantee broad-based socio-economic empowerment to 

MHCs.
579

  

 

Among available schemes relevant to governance in mineral sector are; EITI and 

KPSC. The KPCs framework is already discussed above. The WB noted the 

objectives of the EITI as a scheme that would increase accountability and hence 

guarantee sustainable harnessing of natural resources. It thus has been working to 

support states to become compliant to the EITI requirements. Initially, the WB 

through the Multi-Donor Trust Fund (MDTF) since 2004 has helped a number of 

states. In 2016 the WB changed the MDTF into Extractive  Global Programmatic 

Support (EGPS) but the objective remains the same.
580

 It is reportedly that a number 

of countries benefited from the WB fund to become EITI compliant. Among them 

are Armenia, Zambia, Zimbabwe, Peru, Papua New Guinea, Ecuador, Dominican 

Republic, to name but a few.
581

  

  

In particular the recent UN resolution recognises the value of EITI and recommend 

state members to adopted the Extractive Industries Transparency Initiative (EITI) in 
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their domestic frameworks.
582

 Notably, the EITI traces back to the year 2002 from 

the private arrangement campaigning for transparency in extractive sector calling 

companies to publish all revenue they pay to governments.
583

 Among areas which 

EITI calls for transparency are; laws, licensing, mining contracts, revenue paid, 

revenue allocation and its impact on socio-economic livelihood. A such these 

requirements are coined as key principles that guide the EITI.
584

  

 

Indeed, access to information about, mining laws, licencing, mining contracts and 

revenue is expected to spur both corporate and government accountability as noted 

above.
585

 It is also a tool to curb potentials of corrupt practices and maximise mineral 

revenue to governments and MHCs.
586

 It is argued that, most natural resources-rich 

developing countries have failed to benefit from such resources due to governance 

issues such as transparency and accountability.
587

 Transparency is explained to be 

the cornerstone upon which mineral sector contribution to sustainable development 

may be measured.
588

 Notably, in a bid to show case that EITI is evolving, the recent 

amended EITI rules requires mining companies and states to disclose information 

relating not only on revenue but also on; gender, environment and minerals traded.
589
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Currently, the EITI member states are numbered at 55.
590

 Consequently, substantial 

information regarding mining license, revenue and its allocation from the EITI 

member states are provided. 

 

Despite the wide coverage of the EITI since its inception to date, it is argued that, 

there is no proof EITI impacts on local community broad-based empowerment and 

reduction of poverty.
591

 It is, for example not clear how such stakeholders deal with 

the information they get from the EITI framework.
592

 It is also shown that, at times 

mining companies and governments exerts serious pressure on communities, and or 

experts when they want to invest in mineral sector even at the detriment of 

environment and or human rights.
593

 Despite the revised principles which now 

involves gender and environmental issues, it is noted that extractive sector is not 

required to report on climate change impacts such as GHG emissions in their 

transparency scheme.
594

 Such concerns cast shadow on the EITI member states and 

its validity in achieving global transparency and limiting the extractive sector 

impacts on climate change that considerably affects human rights. 

 

Notably, such challenges may be argued in threefold. Firstly, with respect to 

transparency and the use of deterrent sanctions there seems to be inadequate 

compliance to international legal framework especially on freezing and confiscation 
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of assets potentially acquired through illicit enrichment.
595

 It is argued that weak 

legal framework which allows tax avoidance by MNCs, signals weakness in the state 

ability to exercise her rights under the PSNR principle.
596

 It also limits states ability 

to fulfil her international obligation to realise human rights progressively. With 

respect to MNCs, tax avoidance signals breach of the duty to respect human rights 

beyond their borders.
597

  

 

Secondly, with respect to climate change as a result of increased anthropogenic 

activities is not a national issue but a global concern. In essence, climate change is 

not restricted in terms of specific country frontiers. Its magnitude increases when 

unregulated anthropogenic activities are carried in shared water bodies like lakes and 

or rivers. Consequently, international cooperation among stakeholders may not be 

ignored.
598

 International framework enshrines the principle of international 

cooperation in diverse perspectives. International cooperation with respect to climate 

change takes various perspectives. Among such perspectives relates to; 

environmental and ecological conservation,
599

 preservation of traditional livelihood 

of and empowerment of indigenous peoples divided by international frontiers,
600

 as a 

tool to promote financial and technological assistance
601

 and a tool to guarantee 
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governance in the international trade in conflict related minerals.
602

  

 

Thirdly, EITI initiative may not be a stand-alone attempt to enable natural resources-

rich states to convert them into socio-economic development. Heidi Feldt argues 

that, EITI aims at transparency, but transparency is not the end itself.
603

 Other 

measures such as; adoption of democratic principles, freedom of speech and 

assembly are vital in attaining meaningful resources governance.
604

 

 

3.2.2 Safeguarding MHCs Right to Clean Water 

The right to water is recognised under a number of international conventions.
605

 

According to  OHCHR the right to water is founded on the importance in preserving 

life from dehydration and allows one to enjoy other human rights.
606

 Globally, water 

is required for personal and for domestic use in all families.
607

 

 

According to UNESC the right to water by its nature and scope is composed of; 

freedom from arbitrary disconnection or prevention from accessing the water supply 

and the protection of water from harmful contamination.
608

 In addition the right to 

water entitles everyone to adequate water for personal and or home use as a means of 

preserving human dignity.
609

 Regarding adequacy of water, the WHO recommends a 

range from fifty (50) to a hundred (100) litres per person per day as essential 
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requirement for everyone‘s life.
610

 While the WHO recommends on the volume 

aspects, it is also required that social cultural aspects of water be adhered to as 

well.
611

  

 

With respect to social and cultural aspects refer to consideration of the water service 

to meet the diverse gender sensitive needs and adhere to culturally standards of a 

particular community.
612

 Notably, the UNESC provides for three key elements with 

respect to right to water which are; water must be available, water must be of quality 

and that water has to be accessible.
613

 For example, it is estimated that, for water to 

be said to be physically accessible, it should with the range of one kilometre from 

home or the estimated time for fetching water should not exceed 30 minutes.
614

 

 

In particular, this part focuses on safeguarding MHCs right to clean water. In 

particular it reviews above named international human rights instruments as they are 

relevant to right to clean water in the first palce. In the second place, it also review 

laws regulating internationally shared water resources which are relied as sources of 

water globally.
615

 However, since anthropogenic activities such as mining may 

contribute towards ecological and climate change, international climate change 

frameworks will also be highlighted.
616

 Also, basing on the literature review showing 

the impacts of mining on water quality and quantity, this part focuses on water 
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quality.
617

 Consequently, the UN trans-boundary water resources framework is 

critically discussed with support from UN framework on natural resources 

governance.
618

   

 

3.2.2.1 Permanent Sovereignty over Natural Resources (PSNR) 

The principle of PSNR is discussed above with the focus on non-renewable mineral 

resources.619 In this part however, the focus is on renewable resources namely water. 

Internationally, the PSNR principle is regarded as the cornerstone upon which rights 

and duties of states may be determined.
620

 It is upon this principle where states 

boundaries which existed during their independence remain unchanged.
621

 

Consequently, water resources that transcend beyond frontiers of a state has to be 

regulated under international law.
622

  

 

In particular, the UNWC does not categorically provide for state sovereignty over 

part of the internationally shared waters in her boundary. However, the ICESCR 

1966 provides expressly not only of the PSNR but also both the external and internal 

self-determination.
623

 PSNR is also provided a principle to regulate transboundary 

aquifers.
624

 Recognition of state sovereignty over part of transboundary water 

resources grant states mandate to enact laws relevant to access, use, manage and 

                                       
617 See para 1.8 above. 
618Convention on the Law of the Non-Navigational Uses of International Water Courses.; Convention on Biological Diversity. 

Signed and ratified by Tanzania on 1992 and 1996 respectively;  Convention  to  Combat  Desertification in those Countries 

Experiencing Serious Drought  and /or Desertification Particularly Africa. Signed and ratified by Tanzania on 14/10/1994 

and 19/06/1997 respectively.; Framework Convention on Climate Change. Signed and ratified by Tanzania on 12/06/1992 

and 17/04/1996 respectively; UNSC Resolutions; Paris Agreement. 
619

International Covenant on Economic, Social and Cultural Rights. Art. 1.1. 
620 Alistair Rieu-Clarke and Bjon-Oliver Magsig, UN Watercourse Convention: User‟s Guide (IHP-HELP Centre for Water 

Law 2012). para 8.1.2. 
621 ibid. para 8.1.2. 
622 International Covenant on Economic, Social and Cultural Rights. Art. 1.2; General Assembly Resolution Permanent 

Sovereignty over natural resources. para 2.; Convention on the Law of the Non-Navigational Uses of International Water 

Courses. Art. 8 (1).; General Assembly Resolution 63/124 the Law of Trans-boundary Aquifer A/RES/63/124. Art. 7(1). 
623 International Covenant on Economic, Social and Cultural Rights. Art. 1 (1-2). 
624General Assembly Resolution 63/124 the Law of Trans-boundary Aquifer A/RES/63/124. Art. 3. 



 

 

131 

conservation of such waters. Such a mandate arises out of the state right to adopt, 

socio-economic, political and cultural policies, plans, strategies and laws relevant to 

attain development of her peoples.
625

  

 

In particular, to the right to clean water, the UNWC seems to provide for such a right 

in an implied manner. It requires riparian states to guarantee priority to water for 

human needs when there seem to be other competing factors.
626

 MHCs are indicated 

to be prone to water competition when waters are polluted by mining activities in 

many parts of the world and Africa in particular.
627

 It is noted above that the right to 

water is measured in terms of its quality, physical accessibility, affordability and 

minim quantity among others.
628

 The UNWC however, covers aspects such as, 

drinking water and food preparation, aspects such as sanitation seems not provided 

for.
629

  Irrespective of the notable difference, still the UNWC sets a ground upon 

which riparian states have to enact laws to guarantee peoples‘ right to clean water. 

 

Despite such a provision on water for human needs, the UNWC has been criticised 

to have ignored subnational groups like indigenous peoples.
630

 Arguably, it the 

UNWC is to be interpreted broadly, the same obligation member states to priorities 

water relevant to sustain human needs may be inferred to include vulnerable groups 

such as indigenous communities and women. It is argued that, recognition of sub-
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national sovereignty in international regulation of trans-boundary water resources 

guarantee safeguards to communities who are socio-economically, and culturally 

dependent on such waters.
631

 A similar view is also raised as a means to sustainably 

safeguard indigenous communities interest in all resources extraction activities.
632

 

 

3.2.2.2 Common but Differentiated Responsibilities (CDR) 

Generally, international human rights instruments and UN Water course convention 

1997 seem silent on the CDR principle. However, the UN framework on shared 

aquifer impliedly, recognises the CDR principle where it calls for developing 

countries to benefit from developed countries on issues such as; capacity building, 

technological and transfer of skills, equipment relevant to sustainable management 

of shared waters and preparation of environmental plans.
633

 Similar call is also noted 

as plans that will alleviate developing countries from climate variation impacts.
634

 

Such a call by the UN resonates to the capital, skills and technical gaps in most 

developing countries which are relevant to mitigate and help locals adopt to varying 

climate.
635

 Access to technology  to developing countries is vital in recycling waste 

waters, desalinisation, restoring loss water related ecosystem such as forests to name 

but a few.
636

 

 

It is argued that most developing countries have little to do with contribution towards 

increasing rate of biological diversity loss, but developed ones.
637

 Unlike developing 
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countries who are less industrialised developed countries have contributed 

enormously into it though industrial pollution. Notably, it is hard to reconcile at once 

all states interests in a bid to preserve the global climate and guarantee its 

sustainability.
638

 Consequently, other states interests and or economic activities may 

be more harmful to water related ecosystem than others. In particular the role 

towards addressing such a concern calls for common obligation, but surely, different 

responsibilities have to be accorded to involved parties proportionately.
639

 

Developing countries for example are called to adopt legal and policy environment 

to promote private sector investment, incentivise ecological and climatic related 

technological transfer as a means to perfect the CDR principle.
640

 

 

CDR seems to be praised as a principle which brings on board both developed and 

developing countries in addressing the global environmental deterioration.
641

 Among 

prime areas identified calling for international support to African countries are such 

as; preparation and implementation of strategic plans/ management and utilisation of 

shared waters, gathering water data processing and monitoring and safeguarding 

shared waters (both surface and underground) from pollution.
642

 However, it is noted 

that weak legal framework and governance challenges limit developing countries 

from realising their potentials towards benefiting from the global CDR 

commitments.
643
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3.2.2.3 States’ Obligation Not To Cause Significant Harm 

The general exclusive rights of states to plan and execute their own socio-economic 

development, is limited to not causing a significant harm that will, extend to other 

states.
644

 It is argued that, the no harm rule relates only to human being and no link is 

provided under the UNWC to environment and or biodiversity.
645

 However, it is 

shown that parameters of the restricted harm cover its impacts not only to human 

being but also, environment animals and general ecosystem.
646

 

  

According to WB large-scale development projects have to guarantee that their 

activities do not contribute towards climate change and that should not pose a threat 

on access clean water among other sectors.
647

 Such a call by the WB resonates to the 

solution of the noted water competition in chapter one above.
648

 The ICJ requires 

states to adopt precautionary principles in both new and past socio-economic 

development projects as a means to safeguard shared waters.
649

  Consequently, 

adoption of due diligence that assesses the potential impacts of the planned measures 

(on water quality) is said to be one of such measures.
650

  

 

Globally, it is envisioned that by the year 2030, states will have to achieve universal 

access to clean water.
651

 To achieve this, deliberate measures to curb pollution, 

guaranteeing intergrade water resources management and restoration of water related 
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ecosystem. Addressing water related pollution is also noted as means to safeguard 

MHCs access to clean water. In particular, the need to address potential impacts of 

abandoned mines may not be overemphasised.
652

 It is for example shown that, about 

30% of global mining sites are located in water stress areas.
653

 Also, it is for example 

shown that, there are about 6000 abandoned mines in South Africa, which is 

reportedly water stress country.
654

 Abandoned mines pose serious threats towards 

polluting underground waters.  

 

According to UNESCO, clean water has both economic and socio-cultural values. 

While the economic values are easily quantified, the intrinsic socio-cultural ones are 

not. Among socio-cultural values of water are inclusive; spiritual where water 

symbolises purity and reconciliation, culturally, water is regarded as; firstly, a God 

given commodity that has to be shared freely, and secondly, water is a living being 

worth to be respected as part of the community.
655

 UNESCOs‘ view underpins the 

wider protection offered to indigenous peoples‘ right to their spiritual and cultural 

values they attach to environment surrounding them, inclusive water resources.
656

 

 

However, it is argued that, there are a number of challenges in safeguarding safety of 

underground waters. Firstly, unlike harm caused on surface waters which might be 

visible and easily noticed, it is not the case for underground waters. Secondly, due to 
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absence of science and technology, it is hard to identify the accurate link between the 

surface and underground waters. Thirdly, even when there is a notice of polluted 

underground waters, its restoration is still a challenge among sharing states.
657

 

Among the notable challenges in conserving and or treating polluted waters have 

been technology and financial ability of most developing countries.
658

 Consequently, 

these challenges pose a threat upon states desire to avoid harm given the fact that, it 

becomes hard to establish and prove its occurrence leave alone tracing its origin. 

 

Also it is argued that environmental due diligence is sometimes compromised in 

developing countries which are pressured with the demographic increase and 

poverty.
659

 In addition, it is contended that this generality of the principle might be 

the source of potential conflict between riparian states in case one allocates more 

water to environment, which may not directly impact the quality of water but 

quantity.
660

 Consequently, balancing the environmental preservation against socio-

economic development becomes impaired. 

 

Notably, in assessing states compliance with this rule, reflection is mainly made 

firstly, on the efforts by the state in preventing the harm from happening or 

mitigating its impacts. Secondly, the magnitude of the harm caused so far.
661

 The 

term significant harm is assessed basing on its impacts. Consequently, if impacts are 

negligible, riparian states may not raise any claim against other states on the use of 

such water resources.
662
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3.2.2.4 Equitable and Reasonable Utilisation (ERU) 

In order to strike a balance of interest among riparian states, they are called to 

guarantee equitable and reasonable use of shared waters.
663

 Notably, the term 

equitable use does not connote equal use of waters in terms of quantity but rather 

requires a rational use depending on the particular time and needs of a state. At the 

same time, equitable use, requires states not to cause negative impacts upon other 

states dependent on such a resources.
664

  The term reasonable use is also used to 

mean the use of resources in a manner that does not impair its ability to sustain 

future human needs, environment and ecosystem.
665

 Conservation of water 

resources, may hardly be discerned from the efforts to conserve, forests, and 

ecosystem owing to their interdependency.
666

 Notably, factors that are used to 

determine whether the use is reasonable or not, do fluctuate with time for example, 

demographic increase, increase of socio-economic activities such as mining and 

climate variation.
667

   

 

In a bid to guarantee sustainable utilisation of water resources, the UN has dedicated 

the period between the year 2018-2028 as an International Decade for Action.
668

 In 

this decade, the global community is called to focus among other areas fostering 

integrated and strategic management of water resources to attain the sustainable 
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development goals.
669

 It also calls for reasonable use of water owing to its value in 

preserving peoples‘ life, environment and ecosystem to name but a few.
670

 Globally, 

it is envisioned that, by year 2030 every one must have access to clean water for 

drinking and sanitation.
671

  

 

In particular, UN calls for priority to be accorded to water for human needs in cases 

of such competing factors among riparian states.
672

 The term water for human needs 

is explained to mean and include; drinking-water, and water relevant for food 

production.
673

 Consequently, the right to clean water seem to be impliedly provided 

for.
674

 Such a view is justified by the varying coverage of the term water for human 

needs and the broader right to water which include water for drinking, food 

production, and domestic hygiene.
675

 

 

However, it is above noted that, identification and mitigation of harm done to 

underground water needs; time and advanced science and technology which is a 

challenge to many developing countries.
676

 Also, it is shown that there seem to exist 

experts and financial gap on aspects such as; water management, conservation, use 

and re-use.
677
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3.2.2.5 Notification 

From the principle of PSNR above, each state is capable of planning and executing 

its own socio-economic cultural and political policies it desires.
678

 From socio-

economic perspectives, such a mandate by the state, especially those sharing water 

related resources such as; aquifer, rivers, lakes and forests, if not regulated may 

impact other sharing states. The rule that, riparian states have to notify other states of 

their planned measures prior their execution finds its validity in this regard.
679

 The 

term ‗planned measure‘ refers to any socio-economic development project that may 

cause significant impact on the quality and or quantity of shared waters.
680

 Among 

such projects may for example be; large-scale mining, hydro-power projects, and 

water reservoir construction to name but a few. 

 

In particular, the essence of notification is to avail other states a room to assess the 

potential impacts and the planned mitigation measures. In order to be able to carry 

out this assessment, the notifying state has a duty to give detailed information on the 

proposed project. Among information to accompany the notification are those related 

to technical data (specific about the project) and the Environmental Impact 

Assessment (EIA).
681

 As such, EIA is impliedly provided for as a requirement 

justified by the rule not to cause harm and a duty to notify.
682

  It was once held by, 

the ICJ that EIA is an integral part of the notification rule and that it has to be carried 
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out before implementation of the project.
683

 As might be noted from above, the 

requirement for EIA resonates to the legal positivism theory which takes law as a 

tool to achieve economic development. Consequently, it requires an assessment to 

weigh the advantages of the plan to be implemented against the potential harm it 

may cause.
684

  

 

However, despite its reliance in identifying the potential socio-economic impacts, 

EIA is reportedly unreliable in safeguarding MHCs access to clean waters. 

According to Sengdeuane Wayakone, concerns on the weakness of EIA legal 

framework in Lao are inclusive; lack of expertise, lengthy and bureaucratic 

procedure and financial problems has caused many of the investment projects be 

initiated before the EIA is complete or done.
685

 Wayakone, further argues that lack 

of experts in EIA contributes to sub-standard assessment and insufficiency in 

monitoring environmental compliance by the large development projects.
686

 

Mohamed Bekhechi and Joan-Roger Mercier, are of the view that, where the 

government is incapable of regulating EIA, tools like legislation may not be enforced 

nor monitored.
687

 

                                       
683

 Palp Mills on the River Uruguay (Argentina v Uruguay) (n 650). para 205-206. 
684

 For details, see para 2.3.2 above. 
685

 Argentina saves as an example in the similar case according to Lila Barrera-Hernandez, ‗The Legal 
Framework for Indigenous Peoples and Other Public‘s Participation in Latin America‘ in Donald 

Zillman, Lucas Alastair and Pring George (Rock) (eds), Human rights in natural resource development: 
Public participation in sustainable development of mining and energy resources (Oxford University 

Press, Oxford, 2002), p. 596. 
686

S Wayakone, ‗Environmental Impact Assessment in Lao PDR: A Comparative Study on the Gaps 
between Procedure and Practice with Reference to Japan‘ 2 (2013) International Journal of 

Environmental Science.288; M Bekhechi and JR Mercier, The Legal and Regulatory Framework for 

Environmental Impact Assessment: A Study of Selected Countries in Sub-Saharan Africa, The World 
Bank 2002 . p. 13. 

687
M Bekhechi and JR Mercier, The Legal and Regulatory Framework for Environmental Impact 
Assessment: A Study of Selected Countries in Sub-Saharan Africa, The World Bank 2002. p. 13. 



 

 

141 

In addition, it is also noted that, there is a tendency of carrying out EIA for one 

project in isolation of either previous or potential other projects.
688

 Such a practice is 

coupled with the limited scope of prediction of both immediate and potential harms 

that might be caused by the projects generally.
689

 Consequently, both sub-standard 

EIAs; carrying out exclusive EIA for a project; doubtful practical skills on prediction 

of future potential harms  and lack of compliance expose MHCs into the potential 

risks of accessing clean water from the shared water resources.   

 

Generally, since the notification is intended to assess the potential impacts that may 

be caused by the proposed project, a period of six months should lapse from the date 

of its issue.
690

 After the expiry of such a period, notifying state is expected to 

implement such a project, unless it is requested to extend it to give a room for more 

assessment and or consultations.
691

 Consequently, notification is also a tool to bring 

riparian states together for the purposes of consultation as here under discussed. 

 

3.2.2.6 Consultation and Negotiation 

Consultation and negotiation among the riparian states may be discussed in two 

folds. Firstly, consultation and negotiation following the notification on planned 

measures and their impacts on shared watercourse.
692

 Negotiation is referred to as a 

next stage after consultation among state with the aim to avoid dispute, it does not 
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presuppose formal existence of the dispute itself.
693

 In order to guarantee that 

protection of the shared waters from potential harm, during consultation and 

negotiation such planned measures are not implemented or permitted.
694

  

 

In order to balance interests of stakeholders such as; the government, MNCs and 

those of the indigenous peoples, the consultation and negotiation are required to be 

carried in good faith.
695

 However, the term good faith is not defined. Arguably, it 

may be depicted from the convention which requires consulting and negotiating 

states to strive to balance the rights and interests arising from the use of such 

waters.
696

  As such, the term good faith may be reflected in elements such as; 

genuine dialogue between stakeholders, reciprocal respect among the stakeholders, 

use of appropriate legal and administrative procedures, use of established indigenous 

peoples‘ institutions and a genuine desire to reach a common agreement.
697

  

 

Notably, the principle of consultation does not offer the indigenous people‘s a right 

to veto the proposed development plan.
698

 It does not compel reaching an agreement 

either, as long as consultation and negotiation was carried out in good faith and the 

proposed plan does not have significant effects on their wellbeing, the government 

may still implement its plan. In general consultation and negotiation is regarded as a 

tool to build mutual trust, confidence  and cooperation among states, MNCs and or 
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stakeholders in the planned measure.
699

 

 

Secondly, consultation and negotiation are used as dispute settlement mechanism 

among the riparian states.
700

 Internationally, consultation and negotiations are also 

recognised as dispute settlement mechanisms aimed at maintaining friendly relations 

among states.
701

 In its initial decision on dispute between riparian states, the ICJ 

ordered Hungary and Czechoslovakia to renegotiate the water dam project in river 

Danube as a means to guarantee its sustainable utilisation.
702

 It is argued that, when 

state opt to consult and negotiate they manifest their willingness to up hold peace 

and respect human rights on the area of  their negotiation.
703

 Notably, however, the 

UNWC offers another mode of dispute settlement through the International Court of 

Justice as discussed below.
704

 

 

3.2.2.7 Stakeholders Participation 

It is noted above that public participation in decision making is used interchangeably 

to stakeholders‘ participation.
705

 Among stakeholders in water governance are 

inclusive; government agencies, citizens, water service providers, water users 

associations, private interested groups and non-governmental organisations.
706

 Other 
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potential stakeholders are inclusive; women, youths, disabled and indigenous 

communities.
707

 It is argued at international environmental law that participation in 

decision is not limited to environmental aspects, but also include water.
708

  

 

With respect to the scope of stakeholders‘ participation, the UNWC states that, 

...participation includes both the right to utilize the watercourse and the 

duty to cooperate in the protection and development thereof,...
709

 

 

Consequently, any variation and or intended substantial use of shared waters, 

riparian states are expected to fully participate not only to fulfil her obligation to 

preserve its interests but protection of internationally shared water course.
710

 

Although not explicitly provided, the right of the riparian states to participate in 

decision making resonates to right to benefit the use of such waters for its socio-

economic development. 

 

Internationally, states are required to address the gender gap between men and 

women through adoption of legislative and administrative policies.
711

 Among the 

key areas relevant to this discussion are; states efforts to abolish practices and or 

customs which discriminate women and a guarantee of (rural) women participation 

in decision making, implement, monitoring and evaluation process of any 

development that will affect their lives.
712

 Consequently, women are supposed to be 

one among the key stakeholders to influence the decision whether to mine or not to.  
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Notably, it is shown above that mining activities pollute water and grossly impact 

women‘s healthy.
713

 Despite of this fact, it is reported that, globally women represent 

only 10% of the mining work force.
714

 It is further reportedly that, there exists a wide 

gender gap between men and women in the area of economic participation and 

political empowerment.
715

 This signifies little or absence of women participation in 

decision making and benefit accruing from mineral sector.  

 

In particular, to water resources, little or absence of women participation in decision 

making results into increased; poverty and gender-based violence. It is shown that, 

socio-economic activities such as; food preparation, fetching water and firewood are 

carried out by women and girls.
716

 Mining activities impacts on water quality and 

deforestation forces women into fetching firewood and water a far, which grossly 

impact women‘s participation in economic activities that would have earned them 

economic gains. It is also shown that water stress is proportional to increased gender 

based violence such as; sexual harassment, domestic violence and rape.
717

 

Indigenous women for example, are known to be subjected to cultural and traditional 

discrimination from participation in decision making hence are confronted with 

double jeopardy.
718

  

 

Notably, rights of indigenous peoples to participate in planning, implementation, 

monitoring and evaluation of the proposed measures have international 
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recognition.
719

 As such, participation of indigenous peoples also calls for sharing of 

benefits accruing from the state and or MNCs accessing and using resources located 

in their territory.
720

 Benefits sharing rule may be justified in twofold. Firstly, as 

noted above indigenous peoples enjoy a right of self-determination that grants them 

rights over surface and underground resources in their locality. Secondly, it is above 

noted that socio-economic impacts accompanying large-scale extraction of resources 

induce MHCs into poverty.
721

 Consequently, indigenous peoples have a right, to 

benefit from resources they rely for their livelihood.  

 

Also, through the principle of avoidance of harm, states and or companies impairing 

their livelihood should compensate them accordingly.
722

 It is argued that the right to 

compensate indigenous peoples entails their right to participate in the benefits 

accruing from the use of their resources.
723

 Pacifique Marakiza
724

 argues that, the 

principle of FPIC has been used by indigenous communities as a tool to shield them 

from gross impacts of large-scale projects like mining mean while guaranteeing them 

benefit from the projects. He further states that, such a principle may also be used to 

non-indigenous communities with the view of protecting them from the harms of 

large-scale projects but also deriving benefits that may be used to empower such 
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communities, MHCs inclusive [emphasis added]. 
725

 

 

As such, it is noted that, there is a need of investment in water infrastructure in 

developing countries most of which are dependent on meagre governmental 

budget.
726

 Consequently, access to clean water becomes a challenge evidenced 

through increases water born diseases due to poor infrastructure and little private 

participation in water infrastructure investment.
727

 Apparently, benefiting for the 

extraction of resources in their locality would entail ability to finance water 

infrastructure which is said to be poor in most developing countries where 

indigenous communities reside.  

  

3.2.2.8 International Cooperation 

International cooperation as a tool to guarantee MHCs right to water may be 

discussed in three major components namely; KPCS, EITI and harmonised 

framework to safeguard trans-boundary water resources. To begin with the KPCS 

initiative, it is heralded above as an initiative that guarantees human rights 

promotion, curbing civil unrest and guaranteeing states and communities a tangible 

benefit from the use of mineral resources. Increasing government revenue empowers 

the government to provided her population socio-economic rights inclusive right to 

water. Despite its acceptance by global community, KPCS seems to narrowed in its 

scope such that, environmental impacts linked to rough diamond are not its concern. 

Since mining is noted above to contribute towards pollution of water sources the 
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KPCS seems not a relevant tool to address such a concern. 

 

Next, the EITI framework as it is for the KPCS, it offers a room to governments 

guarantee tangible benefit from mineral sector through instilling good governance 

and eradication of corruption. EITI offers to the public relevant information in order 

to hold the government accountable in its regulation of mineral sector. Prevention of 

corruption guarantees the government increase in its revenue which may be relied to 

provide for water infrastructure. It is noted above that, unlike the KPCs, the EITI 

recently, included environmental and social issues to be reported.
728

 Such an 

expansion of transparency in the mining sector, when implemented will offer MHCs 

an avenue to defend their rights to clean water against pollution from mining sector. 

Despite such a growing trend of the scope of the EITI initiative, it remains that it is 

voluntary by nature hence corrupt and undemocratic governments may not legislate 

on it. 

 

Lastly, international cooperation among riparian states is worth mentioning. It is 

required that all riparian states to cooperate through establishment of joint authorities 

and or institutions to guarantee sustainable utilisation of shared waters.
729

 Globally, 

there are about 33 established river and lake basins authorities for that purposes.
730

 

Regulating shared water resources through legal and institutional framework 

guarantees harmonised framework for sustainable use of shared lakes.  
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In addition, cooperation seems to be emphasised through sharing technical, scientific 

knowledge and data related to water usage and quality.
731

 Most developing countries 

suffer from inadequate skills and or technology relevant to guarantee MHCs right to 

water. To guarantee access to technology and private capital to finance water sector, 

laws and policies have to provide for incentives in water sector investment.
732

 

Several international instruments call for bridging the technological and financial 

gap in water sector as a means to guarantee universal access to clean water.
733

 Given 

the wide increase loss of biodiversity, international cooperation is also vital as a tool 

to curb potential threats to the shared-water resources.
734

   

 

Generally, international legal framework offers key principles and or standards that 

may be relied to safeguard MHCs rights to clean water and adequate food. Binding 

principles may be enforced through the established international institutional 

mechanisms relevant to safeguard MHCs rights to food and clean water.
735

 Equally, 

the non-binding framework influences the manner in which binding principles 

develop over time as they amplify what is provided under the binding framework. 

Although, it is shown that such principles seem to be broad and offers states a room 

to misuse them, the political will and international desire to cooperate against 

unsustainable harnessing of mineral resources is a sign to achieve a balance among 

competing states interests. 
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3.3 International Institutional Framework  

In order to guarantee effective enforcement of the above discussed international 

principles the need for strong and independent institutions is inevitable. In particular 

to realisation of human rights, institutions like courts and or tribunals are vital for 

access to justice and guaranteeing remedy in case human rights are violated.736 

However, since this study focuses on minerals, institutions are also relevant to curb 

among others potentials of corruption in the mineral extraction, processing and 

trading.
737

 It is also argued that institutions are relevant in,  

‗…coordinating, planning and implementing climate change policy and 

action at the national and international level and fostering public 

participation.‘
738

 

 

Strong institutions are also required to be parallel with efforts to control conducts of 

public officials who are shown in above as representative of governments in signing 

mining contracts.
739

 This is so despite general criticism that international principles 

are actually not good law owing to their limited enforcement, multiple legislative 

organs and relevant jurisdiction to interprete them.
740

 

 

With respect to mineral sector, there is a call from the UN that, natural resources-

rich countries need to be transparent on areas such as; natural resources extraction 

contracts, revenue paid to the government by MNCs and the extent to which such 
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revenue is shared. Consequently, it is expected that, states will not only enact laws to 

guarantee transparency, but also establish strong institutions to monitor mining 

contracts, processing, trading and management of revenue paid by MNCs.
741

 This 

part however, argues that there exist international institutional framework to 

guarantee governance in harnessing of natural resources and safeguarding MHCs 

rights to clean water and adequate food. It will however, be evident that their legal 

set-up poses a challenge in decision making and implementation with respect to 

membership, immunity from legal action and voting rights among others. Among 

such institutions are;   

 

3.3.1 UN Security Council (UNSC) 

The UNSC is one among several organs under the UN initiative.
742

 It is established 

with the mandate to implement the UN Charter objectives for and in behalf of its 

member states. Consequently, the nature of its decision binds all the UN member 

states. Unlike other organs of the UN, discussed below, the UNSC; firstly, is 

composed of both temporal and presentment member states. Secondly, the passing of 

decision though carried out through voting, the permanent members enjoys the right 

to veto the decision of the Council.
743

 Consequently, when one of the permanent 

members cast her veto, the decision of the UNSC will not have binding effect upon 

its members.  

 

Paradoxically, all the veto casting powers are; firstly, global importers of raw natural 

resources under their strategic plans such as; rough diamond, gold, metals from third 
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world countries.
744

 Secondly, they are well developed and industrialised countries 

whose contribution on global threats of loss of biodiversity is intense through 

industrial emissions.
745

 Basing on this, it is argued that such an institution engulfs 

undemocratic practice which hardly confers its decision legitimacy around the 

globe.
746

 

 

In particular, the UNSC is vital towards promotion and protection of human rights 

globally.  It does so through passing binding resolutions to her members on 

regulation of trade in rough diamond say for example from areas affected with civil 

war and violation of human rights. These are generally called conflict minerals. 

Through the Kimberly, Certification Process, rough diamond trading around the 

globe is regulated. Rebels, who benefited from the rough diamond trading revenue, 

could not find market for their minerals as they require certification which is done by 

the legitimate government.
747

  

 

Limiting rebel‘s access to mineral resources revenue, does not only diminish their 

ability to perpetuate civil unrest, but also empowers the government to provide for 

socio-economic services such as access to clean water. It is however, hinted above 

that, despite good intention of the UNSC regulation of trade in minerals, aspects 

such as; loss of biodiversity, climate change and environmental ruinations seem to be 

forgotten. Notably, among the UNSC with the veto powers are also the global 
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economic giant whose economy greatly contribute towards global warming.  

 

3.3.2 International Dispute Settlement Institutions 

It is argued that, strong and efficient disputes settlement institutional framework are 

relevant in guaranteeing sustainable resources governance and management.
748

 

Among aspects that may be influenced are inclusive; participants, manner and or 

procedures through which disputes may be handled and the effect of the entire 

process inclusive binding effect and opportunity for appeal [emphasis added].
749

 This 

part confines itself on international disputes settlement framework firstly on 

biodiversity related and general international investment under the ICSID. 

 

3.3.2.1 The International Court of Justice (ICJ) 

The ICJ is an internationally recognised judicial organ responsible for hearing and 

issuing binding decisions between two or more contesting states on a number of 

legal issues.
750

 Among issues handled by the ICJ relates to border demarcation and 

or those related to utilisation of trans-boundary resources such as water, emphasis 

added.
751

 A number of decisions regarding border delimitations between Nigeria, 

and Cameroon,
752

 Uruguay and Argentina
753

 and dispute between Uganda and DRC 

Congo
754

 represent examples where the ICJ has an area of influence.  
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Although the ICJ is established under the UN Charter, it traces its origin from the 

then Permanent Court of International Justice (PICJ) established since 1946 under 

the League of Nations.
755

 According to Castillo-Labrode, ICJ is preferred than 

arbitral tribunal in settlement of international disputes because of her independence 

as it draws judges from various global cultural experiences, reliance on precedent, 

and internationalisation of her decisions.
756

   

 

In order to guarantee effective implementation of its decisions, the judgement has to 

be implemented by the member states. Consequently, the UNSC is identified as the 

last organ where member states may take recourse in cases of non-compliance 

among the state members on its decisions.
757

 Arguably, this approach poses a 

challenge, since most developed countries such as; USA, Russia and China do not 

ratify the ICJ statute and therefore not bound by the decision there too.
758

 As noted 

immediately above, these are the developed countries with veto power in the UNSC 

and that they are leading in global mineral extraction investment and GHG 

emissions. 

 

3.3.2.2 International Centre for Settlement of Investment Dispute (ICSID) 

The ICSID forms part of the arms of the World Bank Group. In the bid to realise 

economic liberalisation and structural reforms in developing countries, the WB as a 

financial institution also established the disputes settlement mechanism namely the 

ICSID. Developing countries whose laws were reformed among other aspects were 
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needed to recognise the ICSID as a dispute settlement organ between states and 

investors (nationals) from other states. As may be noted below the reforms intended 

to offer guarantee to investors in sectors such as mining that they will access 

international and independent forum to have their investment protected in case of 

disputes.
759

 The nature of its decision with respect to arbitration is binding among 

parties to dispute and may be enforced in all WB member states.
760

 A such there is 

no appellate organ to resort to in case a party is not satisfied by the ICSID awards. 

 

It is argued that, although international investment could have been used to promote 

governance in developing countries through establishing strong institutions, they 

instead behaved otherwise.
761

 International investment is evidenced to have avoided 

domestic institutions in favour of international ones which discriminate locals from 

accessing them.
762

 This is a paradox given the fact that locals are the one who suffer 

the impacts of MNCs investments in sectors such as mining.
763

 

 

It is also argued for example that most of international agreements on resources 

extraction in developing countries were too friendly to foreign investors.
764

 As a 

result, states experienced shrinking policy space that would have been instrumental 

to safeguarding; environment, ecology and or human rights. Owing to this various 

states opted to reform their laws withdrawing themselves from the ICSID. It is 
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reportedly, that a number of states such as; Bolivia, Venezuela, Ecuador, Australia 

and South Africa have already withdrawn from the ICSID framework citing 

shrinking policy space as a concern.
765

  

 

Indeed, the current framework on international investment calls for coining the 

investment agreements with the Sustainable Development Goals (SDGs). Sachs 

shows that, mining activities when properly regulated have great potential to 

contributes towards realisation of SDGs.
766

 She further shows that MNCs mining 

activities are located mostly in rural areas in many resources-rich developing 

countries.
767

 Such a fact coupled with the obligations of MNCs respecting human 

rights may leverage MHCs wellbeing. Mainstreaming the SDGs into international 

investment is noted as a tool to guarantee states to adopt regulations  leading to 

broad-based socio-economic empowerment and poverty eradication.
768

 

 

3.3.3 Conference of Parties (CoP) 

The term Conference of Parties commonly abbreviated as CoP refers to the annual 

meeting where all head of states which have ratified respective conventions 

regulating for example; biodiversity, and  natural resources governance.
769

 Basing on 

the principle of sovereign equality of member states, the CoP decisions are passed 

basing on one member one vote. The decision of CoP binds all its member states on 
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the key areas of their decision.
770

 The CoP among other functions carries out the 

following tasks; admission of a new member state, review the extent to which the 

convention is being implemented by the respective members states.
771

 CoP is also 

responsible for negotiation of new substantive commitments to be undertaken by 

state parties to the convention. It is reportedly for example that the COP6 which was 

held in the year 2002 adopted the global concern of mining activities and their 

contribution towards loss of biological diversity.
772

 

 

Moreover, the CoP is further responsible for promoting the core objective of the 

conventions such as conservation of biodiversity and safeguarding the globe against 

desertification say for example. In doing this, the CoP promotes states initiatives to 

implement the objectives of the convention, mobilises resources to finance activities 

geared towards meeting the states obligations under the conventions.
773

 Resources 

mobilisation is relevant to safeguarding access to food  and water owing to the noted 

principle which requires states to curb climate change and or any other harm subject 

to the available resources.  

 

In particular, to the recent COP15 held envisions the year 2050 as time line to 

guarantee human activities to be aligned with nature.
774

 In order to arrive towards 

such a harmony, global community must guarantee attaining full restoration, 
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conservation and sustainable use of ecosystem.
775

 Indeed restoration and 

conservation of loss biodiversity bears a great significance towards safeguarding 

MHCs access to water and adequate food. 

 

With respect to mineral resources transparency, the EITI members meeting represent 

the CoP.
776

 Unlike the  CoPs in other conventions where the principle of sovereign 

equality of member states dictates who should attend the meeting, the EITI  is rather 

open to states and other stakeholders such as representative of mining companies and 

NGOs.
777

 Among functions that may be carried out by the members meeting are 

inclusive; broadening its wide acceptance through advocacy, review and approving 

activities carried out by the board and guaranteeing political will and effective 

coordination of the EITI.
778

 It is held at an interval of every three years.
779

 Decision 

of the members meeting is based on consensus hence, no members with the veto 

powers as noted above.
780

 

 

3.3.4 Secretariat 

Unlike the CoP which meets only once in every year or extraordinarily where so 

convened, there is a permanent secretariat established in respective conventions and 

KPCs.
781

 The secretariat is responsible for administrative coordination among the 

state parties.
782

 It is also relevant in preparation of reports and dissemination of the 

same to CoP members before the meeting itself.
783

 Since the secretariat is composed 

of experts, it is also an organ that advises the CoP on technical issues relevant to 
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convention subject matters. In addition, it is responsible to guiding newly admitted 

countries and developing countries on issues of compliance with the conventions 

obligations and standards. Through negotiations, the Secretariat works as a channel 

to persuade non-state parties to ratify the conventions. Both the CoP and the 

secretariat are regarded as vital in achieving common solution to common problem 

such as resources governance among international communities.
784

 

 

3.3.4 Specialized Committee and Network 

Unlike the CoP and the Secretariat which are common organs to implementing the 

relevant convention for example on; natural resources governance and biological 

diversity.
785

 The committees are composed of technical experts from various fields, 

regions and countries.
786

 Their main task is to advice the secretariat on technical 

aspects on climate change say for example. In order to realise this objective, the 

specialised committee has to establish network connections with all; global, regional, 

sub-regional and national institutions relevant to climate change. The major aim is to 

promote such networks in the bid to curb the wide spread of drought and 

desertification which threatens food security emphasis is mine.
787

 

 

3.3.5 United Nations General Assembly (UNGA) 

The UNGA is an organ established as one among several UN initiatives.
788

 It is 

composed of all the sovereign member states of the UN.
789

 UNGA reaches its 
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decision through voting, where by one member has one vote.
790

 Unlike the UNSC 

there are no members with the veto voting power. However, the decisions passed by 

the UNGA such as resolutions and or declarations do not have binding effect. 

Despite its non-binding effects, UNGA resolutions and or declarations are vital in 

safeguarding the MHCs access to clean water and adequate food.  

 

With respect to MHCs right to clean water and food UNGA is relevant in passing a 

number of relevant declarations. Among such declarations are those related to; the 

right to water, regulation of trans-boundary aquifer, rights of indigenous peoples to 

name but a few. In addition, owing to its democratic composition and equal voting 

rights its decisions seem to gain more legitimacy. A wide spread legitimacy and 

international recognition of its principles makes them part of customary international 

law. Examples of decisions of UNGA that gained the status of customary 

international law are inclusive the declaration on states permanent sovereignty over 

natural resources, the Rio declaration.  

 

3.3.6 World Bank  

The World Bank (WB) is one among multilateral financial institutions established 

since 1945. Among other global financial institutions are International Monetary 

Fund (IMF) and International Financial Corporation (IFC) both of which regulate the 

flow of financial capital investment around the globe. As such the WB was 

established after the World War II (WWII) and was tasked to guarantee economic 

reconstruction of European countries which were devastated by the impacts of the 
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war. Despite of the generic name WB, it is named as International Bank for 

Reconstruction and Development (IBRD).
791

 Given the fact that the impacts of the 

WWII are over, it remains as a financial arm of the UN framework. It is mainly 

focusing on the; policy, legal reforms and financing development related large-scale 

projects such as mining and other socio-economic related infrastructures.
792

  

 

It is reportedly that, about five to seven trillion USD will be required to attain 

Sustainable Development Goals (SDGs) which includes ending hunger and 

guaranteeing universal access to clean water.
793

 Consequently, investment in food, 

and or water related infrastructure compel attracting foreign investment from global 

stakeholders, WB inclusive.  

 

With respect to mining project for example, the IBRD is responsible in a number of 

ways. Firstly, the IBRD issues financial related policies to all its member states. On 

this, the IBRD has been advising majority of the resources-rich developing countries 

to open up their markets for foreign investment and capital transfer to take place.
794

 

In order to achieve this, most developing states mineral sectors were liberalised 

through enacting laws which were friendly to private investment. Among areas that 

were reformed are inclusive; allocation mining rights, security of tenure, 

environmental and social safeguard and fiscal regime.
795
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Most resource-rich developing countries, had their laws aligned with the IBRD 

framework, through for example subjecting investment in mineral sector to the 

ICSID. The WB also supports developing countries to comply with the international 

standards such as; transparency initiatives and or global mineral traceability 

frameworks. The nature of this support involves, revising mineral related laws and or 

guidelines, capacity building and establishing relevant institutions to manage such 

initiatives.
796

 

  

Secondly, it finances large-scale projects through affordable loans to developing 

countries whose budget could not finance. Notably, IBRD offers such loans to her 

member states who are also members of the ICSID and Multilateral Investment 

Guarantee Agency (MIGA).
797

 These two save as international investments lubricant 

owing to assurance extended to MNCs of the capital they will invest and an 

international, impartial and speedy dispute settlement mechanism. Despite of such a 

role played by the WB, its establishing articles seems to immune the Bank from any 

seizure or attachment in any case that may be filed by those who may be affected by 

WB funded projects.
798

 

 

With respect to the WB‘s role to promote human rights, it is explicit that the Bank 

was set to propel socio-economic development and not human rights issues.
799

 

However, since development may hardly be discerned from human rights, it had to 

revisit its framework. For example, most natural resources developing countries 
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legal frameworks may be far below the international human rights frameworks. 

Releasing finance from WB to invest in such countries could fuel more human rights 

violation unless conditionality‘s such as observance of human rights are applied. A 

good example on this is financing of the Chad-Cameroon Pipeline (CCP) by the 

IBRD.  

 

In particular, to human rights, Cameroon did not have a legal instrument to protect 

the forest people, most of whom were the indigenous.
800

 Geographically, the CCP 

had to cut across thick forests which were home to the indigenous peoples. Upon 

raising concerns on the impact of the project on indigenous peoples‘ life by NGOS 

the project was halted.
801

 Consequently, to avoid investing in countries with lower 

standard of human rights than guaranteed internationally, the IBRD had to device its 

frameworks regulating social, environmental and human rights standards to be 

adhered in all projects to be financed.
802

 

 

3.4 Conclusion 

The discussion above shows that at the UN level, there exist legal and institutional 

frameworks relevant to be relied by MHCs to safeguard their rights to clean water 

and adequate food. It is also noted that, despite of the fact that some of international 

framework to regulate mineral resources such as EITI, and KPCs are founded on 

non-binding initiatives, strong political will and state practices seem to have 

influence states domestication of such initiatives. Notably, the international 
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frameworks provide for broader principles that may be adopted to suit regional and 

country specific conditions. In the African region for example, which is endowed 

with transboundary water and forests resources, socio-economic, political, historical 

factors such as colonisation and long-time civil unrests will seldom adopt such 

principles as they are.  

 

With respect to institutional frameworks, generally, UN institutions have shown to 

be relied by some countries to guarantee MHCs rights to clean water and adequate 

food. Such institutions are relevant to enacting international principles, monitoring 

their implementation, funding large-scale development projects such as mining and 

settling disputes firstly between states and secondly between states and nationals of 

another states. However, it is shown that some of the international institutions are 

non-democratic owing to the nature of composition and voting rights. Others such as 

the WB seems to exonerate themselves from potential conflicts when they are 

operating in UN member states. Notably, non-binding institutions such as UNGA 

seem to have paased decision which in turn become biding upon states given time 

and its adoption by many states. The immediate chapter below proceed with critical 

discusiion of international framework with the focus on AU. It therefore, provides 

answers to research question one above.   
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CHAPTER FOUR 

AFRICAN REGIONAL LEGAL AND INSTITUTIONAL FRAMEWORKS 

ON MHCs RIGHTS TO CLEAN WATER AND ADEQUATE FOOD 

4.1 Introduction 

The preceding chapter critically presented the international legal and institutional 

frameworks relevant to safeguard MHCs rights to clean water and adequate food. It 

shows that there are principles and institutions which may be relied by states and or 

super-national institutions to safeguard MHCs rights to clean water and adequate 

food. In that regard this chapter, the African Union (AU) legal and institutional 

frameworks are critically reviewed. In particular, this chapter provides answers to 

research question 1 above, with the focus to AU frameworks.
803

 It does so through 

the critical analysis of the AU legal and institutional frameworks to safeguard MHCs 

rights to water and food. The focus of the discussion is based on the same principles 

discussed in the preceding chapter.   

   

In particular, this chapter adopts the Human Rights Based Approach (HRBA) which 

require states to adopt HRBA in planning, implementing and evaluating their desired 

socio-economic development projects.
804

 Such a requirement resonates to the above 

noted UN HRBA statement of common understanding.
805

 In particular, the year 2003 

was set as a target whereby all AU member States will have domesticated legal and 

institutional measures as a means to promote, protect and enforce human rights in 
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Africa.
806

 AU as it is for the UN framework also obliges her member states to adopt 

both legal and administrative measures to guarantee progressive realisation of human 

rights (inclusive the right to water and food).
807

 As such, measures to be adopted by 

the States in achieving the realization are expected to be „…reasonable and 

measurable plan, including set achievable benchmarks and timeframes.
808

 

 

4.2 African Regional Legal and Institutional Frameworks 

The choice of African region in this study is well explained above.
809

 However, it is 

worth to add that African region is preferred in this study owing to the fact that it 

holds a large segment of the global biodiversity as it is located in tropical zones.
810

 

Apart from this fact, African region is also endowed with mineral resources which 

are valuable for human development when properly harnessed.
811

 Owing to potential 

and or real impacts of mining on deforestation, land pollution, degradation and 

dispossession MHCs rights to food and clean water are challenged. To guarantee 

MHCs rights to water and food security there is a need to strike a balance between 

the desire to extract minerals and safeguarding such rights. In particular, this part 

argues that, Africa has relevant legal and institutional frameworks that may be relied 

to arrive to such a balance.  
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4.2.1 Safeguarding MHCs Rights to Adequate Food 

The African charter on human and peoples‘ rights 1986 (African charter) seems 

silent on the right to food. However, such a fact does not necessarily affect the 

recognition of such a right in the African context. The right to food may for example, 

be inferred in other rights which are expressly provided for under the charter such as 

the right to life.
812

 Moreover, taking the cognisant of how relevant the right to food is 

in sustaining human life, AU through her protocol, the right to food is expressly 

provided.
813

 In addition, the right to food is also provided for under the African 

Charter on the Rights and Welfare of the Child.
814

  

 

Notably, there are key elements of the right to food such as; its availability, 

accessibility and or quality.
815

 Unlike the right to water which provides for minimum 

quantity in terms of volume of water per person per day, the right to food seems 

silent on specific package.
816

 The right to food puts emphasis on its; sustainable 

availability with reasonable price, required nutritional ingredients and meet the 

cultural standards.
817

 To guarantee food sustainability states are called to; guarantee 

land tenure security, conserve its ecology, biodiversity and reforming the agricultural 

sector into modern technologies emphasis is mine.
818

 

 

Notably, the definition of the term food security provided above.
819

 In this section 

the discussion is confined to provisions of ; the African Charter, ACHPR 
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Declarations on human rights and resources governance. It also refers to AU 

instruemtns relevant to regulate nature and natural resources owing to the fact that 

the right to food is embedded als in resources like land and forests to name but a 

few. As such the discussion in this part argues that AU regional principles relevant to 

safeguard MHCs against hunger seem to have distinctively adopted the international 

principles. Partly, the uniqueness is contributed, not only by the AU geographical, 

cultural, political and historical, but also global forces and socio-economic 

inequalities.  

 

4.2.1.1 Permanent Sovereignty over Natural Resources 

Historically, prior to colonial invasion in African communities‘ resources such as 

land was owned communally though local chiefs and or clans. Communities and or 

clans access to land was subjected to their varying rituals on the land they occupied. 

Although local communities relied on land for their settlement and livelihood, land 

was as such not commercialised.
820

 However, during colonial era, new approaches of 

commercialising resources such as land was introduced by colonialist. Local chiefs 

were lured to allocate or sale land to colonialists and or their companies for 

production of raw materials needed in Europe and or for speculation.
821

  

 

New principles related to frontier settings, land allocation and security of tenure 

emerged in most African countries. Local rules and procedures on access to land for 

example cease to apply. With respect to new frontiers, resources such as; rivers, 

lakes and forests become shared between states. Transboundary resources 
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regulations may hardly be achieved if there are no international rules to that effect. 

With respect to resources ownership rules, local chiefs cease to function instead, 

colonial rules related to public trust, land tenure for example become applicable.
822

 

 

In particular, AU recognises the principle of state sovereignty over natural resources, 

which is one among international customary rules.
823

 AU further recognises the right 

to self-determination as a cornerstone of state choice of its socio-economic, cultural 

and political orientation.
824

 It therefore recognises both external and internal self-

determination through recognition of peoples‘ rights. On this the ACHPR once 

stated that,  

“...self-determination may be exercised in any of the following ways  

independence, self-government, local government, federalism, 

confederalism, unitarism or any other  form of relations that accords 

with the wishes of the people but fully cognisant of other recognised  

principles such as sovereignty and territorial integrity.”
825

 
 

In particular to internal self-determination, it is argued that, the term ‗peoples‘ used 

under the African charter despite of its potential meanings, refers both the state and 

indigenous peoples.
826

 In the case of Kevin Mgwangwa Gunme et al vs Cameroon 

the peoples of Southern Cameroon were recognised as a people and hence enjoy all 

rights inclusive the right to internal self-determination, save for secession  as AU 

seems to attach primacy over sovereignty and territorial integrity.
827

 As noted above, 
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the PSNR states are granted powers to control resources within their borders, 

inclusive making laws and institutions relevant to assure sustainable harnessing her 

resources. It is argued that, Africa is rich in numerous minerals and other resources 

relevant to her peoples socio-economic development.
828

 However, due to lack of 

technical know-how, capital, inadequate legal framework to regulate their use, few 

African countries do benefit from them.
829

 Instead, MNCs from developed countries 

are not only investing their capital and skills but also all repairs and consumables in 

the extractive sectors are imported from abroad.
830

  

 

In addition, due to weak legal and institutional frameworks evidenced through; 

unsecured land tenure, limited women access to land and water resources, eviction 

from land and inadequate strategic planning of land use, absence of backward and 

forward linkages, Africa retains very little of the benefits from the extraction of her 

resources.
831

 Thirdly, concerns the guarantee against eviction from land by the 

government or third parties licensed by governments.
832

 Eviction of MHCs from 

their land resonates to unsecured land tenure system.  

 

In particular to secured land tenure, in Botswana for example, land may be 

compulsorily acquired by the state in order to develop mineral extraction.
833

 Land 

acquisition is also provided for under the Acquisition of Property Act 1966
834

 and 
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the Tribal Land Act 1968.
835

 Notably, in case of the tribal land, when the tribal 

boards are not willing to have their land compulsorily acquired by the state, a 

commission is set to inquire into the matter.
836

 Indeed this could be an opportunity 

for the tribal land boards to defend their land which support their livelihood such as 

farming and grazing against extractive sector. However, the process of compulsory 

land acquisition by the state takes cognisant of the constitutional principle that 

protects individual properties. The Constitution of Botswana guarantees ownership 

of properties and requires, when such ownership is interfered, there be prompt 

compensation.
837

 Such a legal framework is argued to offer wider protection to 

MHCs rights such as water and or food.
838

 

 

With regard to women access to land and other means of production it is argued that, 

at the African regional level, there is a prohibition of gender discrimination in access 

and ownership of resources.
839

 African women are also guaranteed of their right to 

food.
840

 Despite such a guarantee, yet land tenure system seems to pose a challenge 

on women on accessing and owning land for food production. It is reportedly that, 

that only one third of the women in Sub-Saharan Africa who own land which is 

relevant to food production.
841

 While in some countries such a right is domesticated 

and translated into local languages, in other it is not.
842

 In addition, where the charter 
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is domesticated, cultural practices overrides its implementation for example in 

Kenyan communities, for women to own land he has to do so through her husband 

and or son in case of a widow.
843

 Limited access to land and food production 

resources makes women prone to food insecurity.  

 

With respect to indigenous peoples, it is argued that, Africa  recognises both the 

individual and collective rights.
844

 With collective rights, indigenous peoples gain 

recognition and protection. Although Africa technically denies existence of 

indigenous peoples in her borders by terming all Africans as indigenous owing to 

factors such as; their existence prior to colonisation and that all were subjected to 

colonial subjugations. Yet AU defines indigenous peoples‘ not in a definitive way 

but through elements that may constitute them.  

 

Among such elements are; self-identification, unique cultural and livelihood from 

dominant group, dependency on natural resources they live on for their socio-

economic, and cultural survival, being isolated geographically, and in social political 

life of dominant group, and that they are marginalised through exploitation by the 

dominant group.
845

 Africa‘s denial of existence of indigenous peoples is justified on 

avoidance of tribal conflicts, desire to maintain African Unity and multicultural 

democracies.
846

 It is further noted that indigenous peoples suffer from land 
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alienation, violation of their cultural rights and inadequately represented in the 

mainstream government in planning, implementing and monitoring socio-economic 

development.
847

 Land alienation and cultural violation undermines their means of 

food production and hence subject them into hunger and poverty.  

 

4.2.1.2 Common but Differentiated Responsibilities 

In particular, to African regional binding legal framework, the CDR principle seems 

not provided for. Perhaps such a gap may be associated with the above noted fact 

that, Africa is seen as a victim in the current global climate change concern.
848

 It is 

also argued that, time, socio-economic development and advancement in science and 

technology influence to a great extent the growth of principles relevant for 

environmental regulation of shared resources.
849

 This is even supported by the 

approach taken by the AU which allows reservation of provisions of environmental 

convention by state parties.
850

 As noted above, issues of global concern such as 

climate variation calls for joint efforts, no other states should reserve their 

commitment as the impacts are global and affect everyone. 

 

 Notably, the international frameworks have shown that global community with 

respect of the developed countries have committed to CDR as a principle to shoulder 

the burden of their liability towards climate variation. Despite of such a reality AU 

which is shown to be the most impacted seems behind as there is no binding 
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framework on how to tape the benefits. It is shown that, absence of legal and or 

policy framework on climate change at the AU and state levels jeopardise rights of 

some groups such as indigenous communities.
851

 It is argued that the current climate 

mitigation measures adopted in some African countries seem to discriminate and or 

prohibit some practices of indigenous communities which they depend upon for their 

livelihood.
852

  

 

However, the African non-binding framework provides for the CDR through the 

imposed collective duty to protect and conserve environments as a means to 

guarantee food security.
853

 In particular to climate change relation to food security as 

a human right, AU seems to lack a comprehensive legal and policy framework. To 

address climate variation impacts on food security, AU countries are called to adopt 

legal framework to facilitate transfer of technology and significant increase of 

domestic sources to mitigate climate variation.
854

 

 

4.2.1.3 No Harm Rule 

In particular to no harm rule, African countries are required to regulate their 

economic activities such as mining from contributing towards drought, deforestation 

and or ruination of other natural resources.
855

 The no harm rule is better explained 

under the AU non-binding framework. Firstly, the requirement that all African states 

to protect land and other natural resources from being degraded or polluted.
856

 It is 
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noted for example that more than 70% of Africans are dependent on forests for their 

livelihood.
857

 To achieve this AU member states are called to adopt integrated 

approach on land resources management that places land planning at the fore of any 

land use.
858

  

 

Secondly, guarantee reforestation of all droughts impacted areas.
859

 Reforestation 

and the call for planning of all socio-economic activities resonate to the above 

discussed international initiative to combat desertification in African countries. It is 

reportedly that, Africa‘s agricultural sector is impacted due over dependency on 

rainfall than irrigation.
860

 Comparatively with other regions, Africa‘s percentage of 

land under irrigation is reportedly to be still a single digit of approximately 4 which 

smaller than South America, South East Asia and Southern Asia, which are double 

digits ranging from 10-41.
861

 Consequently, AU member States have committed 

themselves to expand agriculture through increasing finances in the agricultural 

sector where they agree to set not less than 10% of their national budget to fund 

agricultural activities.
862

 They also committed themselves to expanding the irrigation 

schemes by building up new irrigation infrastructure to boost agricultural sector in 

Africa to guarantee food security.
863

 

                                       
857 AU, ‗African Strategy on Climate Change‘ (n 294). para xi.17. 
858African Convention on the Conservation of Nature and Natural Resources. art. VI (1). 
859 ibid. Art. VI (3) (d). 
860 United Nations Development Programme (n 207). p. 177. 
861 AU and NEPAD, ‗Comprehensive Africa Agriculture Development Programme (CAADP)‘ (2003). 2. 
862 Sirte declaration on challenges of implementing integrated and sustainable devilment on Agriculture and water in Africa of 
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Thirdly, the obligation to AU member states to establish forest conservation areas.
864

 

It is noted above that, forests are key to absorbing greenhouse gases, provide 

continued protection of biodiversity both of which are relevant to food production.
865

 

To guarantee sustainable conservation, EIA as a precautionary rule has to be applied 

to strike a balance on mineral extraction and biodiversity conservation.
866

 Hence, 

African countries are required to enact laws that will minimise harm to MHCs when 

mining activities are to take place. Inclusive are laws relevant to compelling mining 

companies to carry out EIA and human rights impact assessments before approval of 

the mining permit.
867

 Assessments such as EIA and or human rights based impacts 

resonate to the transaction cost pointed above.
868

 It requires before any re-

arrangement of property rights an assessment be carried out to inform its economic 

efficacy.
869

 Consequently, EIA is a common requirement in most African state 

laws.
870

  

 

Despite the limitation of the scope of the study basing on mining on land, water 

resources such as rivers and lakes may grossly be impacted when mineral wastes 

leak to such water bodies. Therefore, one may hardly limit the no harm rule on land 

alone but extends it to water resources, aiming at safeguarding aquatic organisms 
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such as fishes.
871

 Water bodies such as lakes and rivers are home to aquatic 

organisms which are major sources of food and income to large population in 

Africa.
872

 It is also shown that fishes are migratory in nature hence a unanimous 

framework to protect shared water resources is vital.
873

 The table below provides for 

snapshot of fish sector on food nutrition and income in some African countries. 

 

Contribution of Fish in the Food and Income Generation Some SADC Member 

States 

Table 3.1: Fisheries Sector and Its Contribution on the Food and Nutrition In 

SADC Sub-Region 
Name of the 

state 

Shared  water 

resources(Riv

ers/lakes/basi

ns) 

% of  GDP 

contribut

ion 

% of total 

animal 

protein 

consumption 

% of 

undernourished 

population 

%  of small 

scale 

participatio

n in fishing 

% of women 

participation 

Mozambique
874

 

 Zambezi 4 40 25 out of which 

16 % are 

children 

85 - 

Zambia
875

 Zambezi,  

Kafue, 

Tanganyika 

1 20.2 48 while 15%  

out of total are 

children 

- - 

Malawi
876

 Lake Nyasa - 3 21 while 17 % 

out of total are 

children 

87 9.1  out of  

45% of the 

fish 

processor 

Botswana
877

 Okavango 

basin 

1 1 24 - - 

Source: Data extracted from the selected AU member states- Fisheries facts sheets 

 

From the Table above, it is evident that fisheries products contributes a lot not only 

towards sources of food but also nutrition in AU member States. In addition, fishing 

sector is reportedly the source of income both the State and individuals. Fisheries 

                                       
871
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872
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products contributes the rate of 1-4% of the selected African countries GDP. It is 

also reportedly to hire a large number of people as most of the fishes are collected 

from small-scale fishemen. In Malawi, women are repordely to form part of the fish 

processing sector. Consequently, the revenue from the fisheries sector, on the part of 

the government signify its ability to finance investment in food production 

infrastructure and hence ensure food security.  

 

4.2.1.4 Equitable and Reasonable Utilisation (ERU) 

The African region binding framework does not have an instrument that provides in 

lucid terms the ERU principle. However, as indicated in the discussion above, this 

principle transpires through various terms such as sustainable use, conservation and 

the like. To achieve this, all socio-economic activities such as mining have to be 

planned basing on a number of scientific factors such as ecology and carrying 

capacity.
878

 As such, land use activities are required to take into account the need for 

reforestation not only as a means to avoid soil erosion but also to guarantee its 

productivity.
879

  

 

It is shown that, reserved air, land, water resources and plants are vital to 

biodiversity continuity.
880

 Biodiversity is relevant to supporting not only job creation 

through various sector developments but also is the foundation of human 

livelihood.
881

 Notably, unlike the regional binding framework, the non-binding 

framework requires states to adopt legislative measures to incentivise environmental 

                                       
878

 African Convention on the Conservation of Nature and Natural Resources. Art. IV (a). 
879

 ibid. Art. IV. (b). 
880

 Department of Environmental Affairs and others, ‗Mining and Biodiversity Guideline: Mainstreaming Biodiversity into the 

Mining Sector.‘ (2013). para 1.1. 
881

 ibid. para 1.2. 
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protection through the use of various technologies in order to curb food insecurity in 

African countries.
882

   

 

In addition, AU states are required to set aside land to be conserved as forests.
883

 

Forests are known for their contribution to rainfall, soil cover, fertility and a habitat 

of 80% of  all terrestrial biodiversity which are relevant to food security.
884

 In South 

Africa for example mining activities are prohibited from taking place in areas such 

as; national parks, mountain catchment areas, and world heritage sites to name but a 

few.
885

 

 

In particular, there is a need to abate mining impacts on land cover as it may trigger 

droughts. It is reportedly, that SADC sub-region is grossly impacted by storms, 

cyclones and floods which has a great bearing on diminished food security.
886

 It is 

estimated that more than 41 million people suffer food shortage in about 13, out of 

15 countries of the Sub-region.
887

 Among the most hit countries are; Mozambique, 

Malawi and Zimbabwe, where food aid is called for as a short term measure to 

alleviate hunger in the sub-region.
888

 

 

Notably, it is shown that, poor planning caused by weak governance on the area of 

natural resources utilisation contribute to worsen the impacts
889

 Among factors that 

indicate inequitable use of land and or forests in Africa are; over grazing, clearing 
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land for mining activities and or farming, forest fires over logging and over fishing 

in wet areas, inadequate number of human resources and weak legal and institutional 

framework to name but a few.
890

  

 

With respect to mining, in South Africa for example,  according to Mkentane the 

once fertile land for agriculture in Mpumalanga is now subjected to coal mining.
891

 It 

is argued that, open pit mining replaces the top fertile soil with gravels which are not 

agriculture supportive.
892

 Reduction of arable land due to mining results into 

shortage of food production.
893

 In addition, the case of SERAC vs Nigeria
894

 mining 

companies polluted farms in the Niger delta, which were not only sources of water 

but food for Ogoni people is also an indicator of such imbalance.  

 

 Lastly, the AU framework recognise the need to prioritise human life over the 

conservation of environment. For example, it is allowed that during competing 

interest measures set to conserve forests and its resources such as water sources and 

or wild fruits and animals may be lifted by state parties for a specific period of 

time.
895

  It is above noted that, African women are dependent on wild fruits not only 

for their food but also income when they trade them in other parts of Sudan.
896
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4.2.1.5 Notification 

The African regional framework seems either silent or provides for the principle of 

notification impliedly. On the first place, it is assumed silence because no clear 

provision with such a principle. Perhaps the silence is based on what developing 

states‘ claimed their rights to plan and execute their development policies exclusive 

of others.
897

 On the second hand, through other principles such as; sovereign 

equality, non-interference of internal affairs peaceful coexistence and social justice 

and balanced socio-economic development, the obligation to notify other states is 

implied.
898

  

 

In addition, the no harm rule discussed above, requires the reliance on science.
899

 

Consequently, once socio-economic development planning suggests any scientific 

impact beyond the borders of the particular state, the planning state has an implied 

duty to notify the other states of such impacts. It may also be argued here that, the 

principle of notification planned measures is recognised under  a number of sub-

regional frameworks.
900

 

 

With respect to internal self-determination AU states are called to adopt laws which 

recognise FPIC as a principle to safeguard MHCs from relocation to provide land for 

mining.
901

 Among key aspects to form part of the report of African countries on the 

nature of their legal framework cover issues of; land tenure security,  prior 
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consultation and framework to benefit MHCs through their involvement in resources 

(mineral) extraction.
902

 In particular, the case of Endorosi shows that AU requires 

indigenous peoples to be notified of the potential impacts of development projects 

through the FPIC.
903

 

 

4.2.1.6 Consultation and Negotiation 

The principle of consultation and negotiation may be explained in two major ways. 

Firstly, as mandatory principle in case one intends to access resources located in 

indigenous locality.
904

 As noted above, consultation and negotiation has to take place 

through the established indigenous organs and or institutions and traditions. It also 

has to take place in good faith and prior to the initiation of socio-economic project, 

say for example mining. These requirements ensue from the fact that, indigenous 

peoples enjoy the principle of self-determination.
905

  

 

Generally, self-determination may be exercised by groups, local community, local 

government given the fact there is respect of sovereignty and territorial integrity.
906

 

Consequently, resources located in their locality are vital for their livelihood, any 

access or use has to receive their informed consent. In addition, any use of such 

resources should not affect their means of livelihood such as pasture and agricultural 

                                       
902 ACHPR, ‗State Reporting Guidelines and  Principles on Articles 21 and 24 of the  African Charter Relating to  

Extractive Industries, Human Rights and  the Environment‘ (n 408). para III (h, j, k) respectively. 
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and territorial integrity see for example, Constitution of the Federal Democratic Republic of Ethiopia. 
Preamble vide Art. 39 (1).  
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lands.
907

 An example could be taken from the forest communities in Kenya, in the 

case of Ibrahim Sangor vs Minister for State Provincial Administration and Internal 

Security,
908

 where a forceful eviction of communities from their settlement, grazing 

and food production land was challenged based on State violation of the right to 

food, absence of prior notice,  and absence of alternative land for settlement and or 

accommodation.
909

 

 

Secondly, consultation is also used as a tool to settle disputes between parties to the 

international conventions. As noted above, this procedure of settlement of disputes 

dates back to the Declaration of international law friendly relations.
910

 On similar 

note, the AU framework recognises consultation and negotiation as a means to solve 

conflict between states in this case aimed at conserving and or use of nature and 

natural resources and as a means to achieve human rights.
911

 In addition, 

consultation is seen as a tool firstly, to halt the civil insecurity in a number of 

mineral-rich African countries. Calls to stop the endless civil unrest is parallel with 

the requirement to allow passage of humanitarian help including providing food to 

MHCs captured between fighting (rebel) forces.
912

 Despite such a principle, 

proliferation and intensification of rebels and insurgence of military coup in mineral 

resources-rich African countries such as; Mali, Chad, Sudan, Guinea and DR Congo 
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signals its inefficiency. 

 

4.2.1.7 Stakeholders Involvement 

Generally, stakeholders are key participants in decision making forum, whom either 

are affected or will be affected directly or indirectly by the decision that will be 

reached.
913

 Consequently, it relates to participation in decision making, freedom of 

opinion and right to information. Notably, potential lists of stakeholders are provided 

above.
914

 At the African regional level stake holders‘ participation is one among the 

key principles that requires to be adhered. Firstly, such a principle is reflected in 

various parameters ranging from the right of peoples to participate in disposing their 

natural resources, right to participate in decision making and right to information and 

opinion.
915

 Notably, however, the AU framework seems lack precision on issues 

such as; nature and procedure to receive information which are indicated above as 

vital in leading towards stakeholders meaningful participation.
916

 

 

In particular, stakeholders‘ participation offers local communities a chance to share 

their traditional knowledge on issues such as biodiversity which is relevant to sustain 

their livelihood.
917

 Given the fact that at times mining related information may be 

complex, AU requires that MNCs to provide less complex and information in local 

language as a means to effect popular participation.
918

 It is also a tool to grant MNCs 
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a social licence to operate in local areas.
919

 Clementine Burnley shows that 

approaches involving local communities contributed to ending resources related 

conflicts in some parts of DR Congo.
920

 Involvement in decision making requires 

presence of laws relevant to guarantee access to information and freedom of speech 

and gender balance in decision making.
921

 

 

Secondly, the principle of stakeholders‘ participation is also recognised requiring 

both the  government private companies and MHCs to be involved in decision 

making.
922

 Guaranteeing stakeholders‘ participation in decision making is not only a 

tool to balance peoples‘ interests in the planned development but also a tool to foster 

transparency good governance and broad-based empowerment of locals which is 

badly needed in African governments.
923

  

 

In particular, among the key stakeholders in food security in Africa are women,  

because it is shown that  they constitute more than 40% of the agricultural work 

force.
924

 Since African food production is carried in small-scale rural areas and relies 

on rainfall, climate variation seems to pose a threat to food security.
925

 It is however, 

noted despite of the fact that women are guaranteed right to food its realisation 

becomes an issue due to a number of factors such as; non-domestication of the 
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protocol in domestic laws in some African countries; cost of implementing the 

requirement of the protocol, little awareness among policy makers, judicial officials, 

legal practitioners and civil societies, civil and political instability, cultural practices 

that limit women from accessing clan lands to name but a few.
926

 Such a trend is also 

reflected in the mineral sector as well. Among the reasons behind such a trend are; 

cultural bias, inadequate capital, lack of skills, masculinity nature of the mining 

activities to name but a few.
927

 

 

In order to guarantee women beneficial participation in mineral sector South Africa 

may be taken as an example. Since the year 2002 to 2018 South African legal 

framework has been progressively increasing women beneficial chances ranging 

from their employment to procurement of goods and services in the sector. It is 

shown for example that in the years 2002-2010 the target was to guarantee women 

participation at the range of 10% and 40% respectively.
928

 In the year 2016-2017 the 

target was to increase women in decision making positions such as board members, 

executive and senior positions at the range of 15%, 25% and 30% to 25%, 25% and 

30% respectively.
929
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In particular to women participation in supply of goods and services to mining 

sector, new requirements were introduced in the year 2017 where mining companies 

were required to procure 5% of goods and 10% of services from women owned and 

or controlled companies.
930

 The thresholds for women beneficial participation are 

also noted in the year 2018 where women composition in the board members, 

executive directors and senior positions was required to be 20%, 20% and 25% 

respectively.
931

 Notably, unlike the previous thresholds, the 2018 requirements states 

that the percentage provided have to be based on the total population of the province 

where the mining companies operate.
932

 

 

Furthermore, the African region, benefit sharing is enshrined under the same 

provision which recognises the peoples‘ right to participate in disposing their 

resources.
933

 Indigenous peoples therefore, are inclusive in the discussion of benefit 

sharing discussed under Article 21 of the charter. As such governments are neither 

the sole decision maker nor the only beneficiary of the mineral extraction in the 

modern mining framework.
934

 With respect to indigenous peoples, it is required that 

revenue sharing be paid directly to the established community trusts or community 
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on Ensuring the Upholding of the African Charter in the Extractive Industries Sector The African 

Commission on Human and Peoples‘ Rights, meeting at its 60th Ordinary Session held from 8 to 22 May 

2017 in Niamey, Republic of Niger. para  1 (a) and 2(b) (d).; African Union (n 811). para I. 
934 UNECA, ‗Improving Public Participation in the Sustainable Development of Mineral Resources in Africa‘ 

(2004). p. 4. 
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based organisation as their representatives.
935

 

 

Experience from South Africa shows that MHCs‘ (indigenous communities‘) 

interests are taken care in the law making process where their trusts are involved.
936

 

Also a special percentages of the benefits for MHCs are set at the rate of 5%-8% of 

the shares in the issued licences.
937

 With regard to benefits, laws in South Africa, 

Kenya, Uganda and Sierra Leone show that the MHCs are involved in benefit 

sharing through equity participation and or joint mining rights, and or percentages of 

revenue collected.
938

 Guaranteeing sharing of revenue generated from extraction the 

benefit sharing is relevant to supporting investment in agricultural infrastructures 

which are relevant to food production. It is noted above that if Africa intends to end 

hunger she will need to invest 5-10% of her GDP in infrastructure.
939

 Notably, 

Africa strategies and envisions to ending and or eradicating hunger by 2025 and 

2063 respectively through adoption of cheap technology aimed at increasing 

agricultural production.
940

 

 

Despite such a reality most African states still do not have robust legal framework to 

support such mineral resources revenue sharing.
941

 It is also argued that, indigenous 

peoples are more prone to mining induced environmental ruination than other 

                                       
935 Resolution on the Niamey Declaration on Ensuring the Upholding of the African Charter in the Extractive Industries Sector 

The African Commission on Human and Peoples‘ Rights, meeting at its 60th Ordinary Session held from 8 to 22 May 2017 

in Niamey, Republic of Niger. para 1 (d). 
936 Traditional Leadership and Governance Framework Act 2003 2003.s. 18(1).; Republic of South Africa, ‗Broad-Based Black 

Socio-Economic Empowerment Charter  for the South African Mining and Minerals Industry‘ (n 929). para 2.1.1.3. 
937 Republic of South Africa, ‗Broad-Based Black Socio-Economic Empowerment Charter  for the South African Mining and 

Minerals Industry‘ (n 929).para 2.1.13;Republic of South Africa, ‗Broad-Based Black Socio-Economic Empowerment 

Charter  for the South African Mining and Minerals Industry‘ (n 931). para 2.1.3.2. 
938 Mineral and Petroleum Resources Development Act 2002.s 17 (4A), 23(2A) ;Mining Act 2016.s 183(5) ;The Mines and 

Minerals Act 2009.s 138 and 139 ; Mining Act 2003.s 98(2) .  
939 See para 1.8 above. 
940

AU and NEPAD (n 861). para 1.8.3; African Union and Commission (n 1). The Agenda 2063, para 13.; ibid. para 72 (e ). 
941 UNECA (n 934). p. 5. 
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communities due to their dependence on environmental resources.
942

 However, at the 

African regional level there seems no dedicated comprehensive policy and or guide 

relate to climate variation adaptation and or mitigation by indigenous peoples.
943

 

 

4.2.1.8 International Cooperation 

International cooperation in mineral sector is shown above as a key principle to 

guarantee mineral sector contribution to human rights observance and sustainable 

development. AU legal framework seem to have two approaches with respect to 

international cooperation. Firstly, guaranteeing MNCs respect human rights 

throughout their life cycle.
944

 Notably, under the African Mining Vision 2009, KPCS 

is named as a global resources governance tool that may also be relied by African 

countries.
945

 

 

Adoption of KPCs is vital owing to natural resources-rich African countries trend of 

exporting raw minerals to global markets.
946

 Among factors contributing to this 

situation are; absence of good governance and effective institutions, inadequate 

information such as geological data to base decision on, inadequate human resources 

to negotiate and draft laws and mining contracts. Other factors are; inadequate legal 

framework on aspects of local beneficiation and revenue sharing, mismanagement of 

revenue, inadequate political will and inadequate investment in key 

                                       
942 Machelo Hasungule and Ademola Jegede, ‗The Impact of Climate Change on Indigenous Peoples‘ Land 

Tenure and Use: The Case for Regional Policy in Africa.‘ [2014] International Journal on Minority and Group 

Rights.p.290. 
943 ibid. p. 290. 
944 Resolution on the Niamey Declaration on Ensuring the Upholding of the African Charter in the Extractive 

Industries Sector -  The African Commission on Human and Peoples‘ Rights, meeting at its 60th Ordinary 

Session held from 8 to 22 May 2017 in Niamey, Republic of Niger. para 2. 
945African Union (n 811). para 3. 
946 ibid. para II. 
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infrastructures.
947

 It is argued these factors portray existence of resource curse in 

eastern part of DR Congo due to endless conflicts.
948

 AU recognises the principle 

that human rights are interdependent and indivisible in the sense that, guaranteeing 

human rights has to be looked at as a holistic rather than single handled right.
949

 

Civil conflicts resonates to infringing the right to peace that may impact the right to 

food owing to inadequate involvement in food production activities for example. 

 

To address such weaknesses, AU member states are called to adopt robust legal and 

institutional framework to guarantee local value addition as a means to maximise 

potentials in the resource extraction widening employment opportunities.
950

 It is 

worth to note here that, the Africa Mining Vision 2009 seems to have yielded 

positive results when AU enacted the Statute of the African Mineral Development 

Centre 2016.
951

  Local value addition will definitely, reduce export of raw minerals 

from Africa and hence address the KPCS initiative which seems to be more 

recognised at the African sub-regional level.
952

  

 

However, African countries will still be bound to contribute to limiting rough 

diamond from other states. It is shown that, reliance on international and regional 

frameworks to curb illicit natural resources extraction contributes to abating human 

                                       
947 ibid.pp14-15; Burnley (n 920). p. 11. 
948 Burnley (n 920). p. 11. 
949 ACHPR, ‗Principles and Guidelines on the Implementations of Economic, Social and Cultural Rights in the African Charter 

on Human and Peoples‘ Rights‘ (n 235). preamble, and para 21.; ACHPR, Pretoria Declaration on Economic, Social and 

Cultural Rights in Africa. preamble.; Kigali Declaration: The 1st  African Union (AU) Ministerial Conference on Human 

Rights in Africa meeting on 8 May 2003 in Kigali, Rwanda. para, 1. 
950 African Union (n 811). para i. 
951 Statute of the African Mineral Development Centre. Art. 9 (c). 
952 Khadiagala (n 747). p. 24.; For details on sub-regional efforts to curb trade in rough diamonds  nexus to human rights 

violation, reference may be made to; Dar es Salaam Declaration on Peace, Security, Democracy and Development in the 

Great Lakes Region 2004.; Protocol Against the Illegal Exploitation of Natural Resources 2006.;Protocol on Democracy 

and Good Governance 2006.; ICGLR, ‗Pact on Security, Stability  and Development in  the Great Lakes Region‘ (2006).  
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rights violations.
953

 The KPCs is named as an example with the emphasis to 

domesticate such initiatives and adoption of strong institutions in African 

countries.
954

 It is also noted that without partnering with other countries and 

stakeholders in regulating the entire value chain in the mineral sector, African 

countries will hardly derive the benefit from the sector.
955

  

 

Secondly, AU requires all her member states to curb MNCs in the mineral sector 

from exploiting African states and or communities.
956

 To guarantee that mineral 

extraction does contribute to AU member states‘ development, both states and 

MNCs in the extractive sector are called to adopt transparency in their dealings.
957

 

Among aspects which are called for are inclusive; beneficial-ownership, profit made 

by MNCs, revenue paid by the MNCs to the states and all mining contracts and or 

licenses.
958

 It is shown above that, availability of information is vital tool to hold the 

governments and MNCs accountable in the minerals sector. Despite of the fact that 

there exist several global and regional and sub-regional transparency initiatives, AU 

recommends among others the EITI.
959

 States are therefore, free to choose among 

the available initiatives.
960

   

                                       
953  Khadiagala (n 747). p. 20. 
954 ibid. p. 25. 
955 Besada, Lisk and Martin (n 587). p. 10. 
956 Resolution on the Niamey Declaration on Ensuring the Upholding of the African Charter in the Extractive 

Industries Sector -  The African Commission on Human and Peoples‘ Rights, meeting at its 60th Ordinary 

Session held from 8 to 22 May 2017 in Niamey, Republic of Niger. para  1(c ). 
957ACHPR, ‗State Reporting Guidelines and  Principles on Articles 21 and 24 of the  African Charter Relating to  

Extractive Industries, Human Rights and  the Environment‘ (n 408). para 46. 
958 Resolution on the Niamey Declaration on Ensuring the Upholding of the African Charter in the Extractive 

Industries Sector -  The African Commission on Human and Peoples‘ Rights, meeting at its 60th Ordinary 

Session held from 8 to 22 May 2017 in Niamey, Republic of Niger. para 1(b) and 2(e ); Human Rights-Based 
Approach to Natural Resources Governance The African Commission on Human and Peoples‘ Rights 

(African Commission), at its 51st Ordinary Session held from 18 April to 2 May 2012 in Banjul, The Gambia. 

para 2. 
959 African Union (n 811). para 3. 
960 See para 2.2.7 above.; See also Annexure 1 on AU states members to EITI and KPCS. 



 

 

192 

Transparency is vital in fostering international cooperation leading to returning to 

African countries all financial and other resources like minerals illicitly taken from 

them.
961

 Parallel with this obligation, African countries are also called to enhance 

their domestic anti-corruption institutions through insulating them from political and 

other interferences as a means to widen governance and accountability in Africa.
962

 

Strong institutions are vital in holding the government and mineral stakeholders into 

account when mining impacts affects peoples‘ well-being. 

 

However, despite such a call, yet some African countries have not domesticated the 

same.
963

 Non domestication of this convention is indicated to undermine regional 

and global efforts to curb illicit financial flow from the mineral sector, which is 

indicated to cost African continent more than the aid she receive annually.
964

 Also 

non-ratification of AU instruments on natural resources governance, contravenes the 

objective of the African Mineral Development Centre which strives for coherent and 

robust regional legal framework for sustainable harnessing of minerals.
965

 

 

All in all, this part identified key regional principles relevant to safeguard MHCs 

right to adequate food. The discussion shows that such principles are relatively 

similar to those relied at international level, some variations to reflect African region 

perspectives are noted though. As such, the Africa‘s adoption of international 

principles seems to be influenced by her; geographical, historical, cultural, socio-

                                       
961 AU Assembly, ‗Report of H.E Mohammadu Buhari President of the Federal Republic of Nigeria and Leader on the African 

Anti-Corruption Year. Au Assembly Thirty Second Ordinary Session 10-11 February 2019‘ (2019). para 31. 
962 ibid. para 33. 
963 ibid. para 32. 
964 AU, ‗AU Advisory Board on Corruption (AU-Abc) 2018-2022 Strategic Plan: Validation Workshop Document‘ (2017). p. 

20 ; See also para 1.8 above. 
965 Statute of the African Mineral Development Centre. Art. 3 (2)(a)(e). 
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economic and political factors. 

 

4.2.2 Safeguarding MHCs Right to Water 

The African charter seems silent on the right to water.
966

 This means that, it may be 

implied from other human rights such as; right to life which is expressly provided 

under the charter.
967

 However, the right to water is provided for under other AU 

instruments.
968

 In particular, AU does not set or provide for minimum volume of 

water to sustain human life.
969

 Instead it adopted the UN standards which requires a 

minimum of 20 litres per person per day. As such the 20 litres is a bottom line, 

otherwise the minimum volume is 50-100 litres per person per day.
970

  

 

In addition, the right to water requires it to be free from hazardous elements, safe and 

should meet peoples‘ socio-cultural standards. AU seems to have adopted the UN 

standards on water accessibility. Firstly, it obliges all states to deliver water services 

to all irrespective where they live.
971

 It capitalises on the need of water services to be 

available in the vicinity of homes, government institutions and or and other places 

such as health institutions or markets.
972

 In particular, it adopts the UN standards 

that, water has to be available within the range of one kilometre or thirty minutes‘ 

walk.
973
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967
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968
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 ACHPR, ‗Guidelines on the Right to Water in Africa, Adopted during 26th Extra-Ordinary Session of the African 
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972

 ibid. para 13.2. 
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Owing to various ways through which mining activities may impact water sources 

and given parameters within which right to water may be discussed, this part focuses 

on the quality of water.
974

 It intends to show that AU have relevant principles 

adopted to fit in Africa‘s geographical, historical, socio-economical, cultural, 

political and hydrological circumstances relevant to safeguard MHCs right to water. 

In order to draw a logical conclusion, the critical discussion here under, analyses 

similar principles under international framework.  

 

4.2.2.1 Permanent Sovereignty over Natural Resources  

The PSNR principle is applicable in the AU binding and non-binding frameworks 

with respect to the right to water.
975

 It is worth to note here that, as discussed above, 

both the external and internal self-determination apply to water resources as well.
976

 

On a similar note the scope of this principle requires states to enact laws and relevant 

institutions to guarantee water accessibility to all.
977

 Notably, AU requires states to 

enact laws relevant to safeguard peoples (children women and girls) access to clean 

water.
978

 AU region took cognisant of social stratification noted above where women 

and girls are seen vulnerable in case of water stress situation compared to men.
979

 

 

In addition AU calls for good governance in all administrative positions as a means 

to curb potential corrupt practices in granting mining rights that may impact 

                                       
974 See para 1.8 above. 
975 African Convention on the Conservation of Nature and Natural Resources. Art. XXII; The African Charter on Human and 

peoples‘ Rights. Art. 21; ACHPR, ‗The ACHPR Resolution on the Right to Water Obligations- ACHPR /Res.300 

(EXT.OS/XVII) 20 The African Commission on Human and Peoples‘ Rights (the Commission), Meeting at Its 17th 

Extraordinary Session Held from 19 to 28 February 2015 in Banjul, The Gambia‘. para 1.; ACHPR, ‗Guidelines on the 

Right to Water in Africa, Adopted during 26th Extra-Ordinary Session of the African Commission on Human and Peoples‘ 

Rights Held from 16th-30th July 2019 in Banjul, The Gambia‘ (n 235). para 1.1. 
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sustainable access to clean water.
980

 As such, governments are not only required to 

adopt positive measures but also guarantee their administrative implementation and 

legal enforceability as means to remedy violation of  right to clean water wherever 

they happen.
981

 Despite its importance the right to clean water seems to be 

guaranteed in few African States.
982

 

 

In particular, to institutions, examples could be taken from Kenya and South Africa 

where relevant institutions are in place to guarantee the right to clean water. Firstly, 

in the case of City of Johannesburg Metropolitan Municipality V Blue Moon Light 

Properties 39 (PTY) Ltd,
983

 (although not related to water services) the South 

African Constitutional Court uphold the decision of the Supreme Court of appeal in 

declaring the city‘s policy as unreasonable and unconstitutional owing to the fact 

that it discriminates between homeless people as a result of eviction by the City and 

those evicted from private property.   

 

Secondly, in Kenya the Water Tribunal is established with the mandate to safeguard 

peoples‘ rights to water as guaranteed under the Kenyan Constitution 2010.
984

 In 

case one is not satisfied with the decision of the Water Tribunal he/she has a right to 

appeal to the Land and Environmental Court which is also a constitutional 

creature.
985

 Consequently, MHCs have a right to defend their access to clean water 

                                       
980
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981
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through established independent institutions for various remedies.  

  

AU has also issued a guideline that compel AU members not to enact laws which 

will waive their PSNR. Emphasis is placed on requirement that laws should provide 

for relevant institutions to provide for remedies in case peoples‘ rights are infringed. 

In order to deter potential violation of peoples‘ right to clean water, laws should 

adopt deterrent penalties against individuals and or companies which will be 

convicted to have violated peoples‘ right to water.
986

 It is stated that, states actions to 

promote access to clean water may not be limited by contractual arrangements either 

between the state and private companies and or individuals.
987

 

 

Notably, access to clean water in Africa is reportedly low due to infrastructure gap, 

inadequate skills and lack of respective incentives to invest in water sector.
988

 Also, 

the impact of climate variation diminishes the rain fall which is relevant to both 

forest rejuvenation and source of fresh water.
989

 Concerns of unclean water resonates 

to the fact that almost half of African population suffer from water born diseases.
990

 

To address such challenges AU states are called to adopt laws, policies, strategies 

that opening up room for private sector investment in water sector.
991

 However, it is 

noted above that most African states do not adopt robust legal framework which 

would provide for private sector involvement in service delivery and or promotion of 

                                       
986

 Resolution on the Niamey Declaration on Ensuring the Upholding of the African Charter in the Extractive Industries Sector 

The African Commission on Human and Peoples‘ Rights, meeting at its 60th Ordinary Session held from 8 to 22 May 2017 
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transfer of science and technology inclusive in water sector.
992

 

 

4.2.2.2 Common but Differentiated Responsibilities 

As noted above the AU binding legal framework seems silence on the CDR 

principle, the same position applies to water related instruments.
993

 Notably 

however, AU non-binding legal framework seems to contain general elements of 

CDR principle. Such a reflection transpires through the imposed collective duty to 

protect and conserve environments as a means to guarantee enjoyment of the right to 

development.
994

 AU seems to be in her initial stages of establishing link between 

climate change and food security as one among human rights under the ACHPR 

initiative.
995

 Prior to such efforts AU had adopted a strategy on climate change 

which shows that AU states depends on CDR as a means to mitigate the impacts of 

climate variation on various sectors inclusive water.
996

  

 

However, it is noted among other factors limiting AU states from benefiting from the 

CDR principle as; reluctance of the developed countries to implement their financial 

commitments, inadequate legal and policy framework in AU states, weak 

institutional framework and wide spread underprivileged situations among 

Africans.
997

 Consequently, for African states to benefit from the CDR principle it has 

to capitalise on;  good governance, mainstream climate issues in their legal and 

policy frameworks, guarantee international cooperation and public awareness on 

                                       
992 See the discussion on chater three above. 
993 See para 4.2.1.2 above. 
994 African Convention on the Conservation of Nature and Natural Resources. Art. III (2) and XXXIX. 
995 Resolution on Climate Change and Human Rights and the Need to Study its Impact in Africa - ACHPR/Res.153(XLVI). 
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climate aspects.
998

 

 

4.2.2.3 No Harm Rule 

African region requires all her member states to establish laws with provisions that 

will guarantee water resources from pollution.
999

 Prohibition of water pollution 

resonates to the prohibition of ruination of African resources enshrined under the 

African Charter 1986.
1000

 In Africa, water pollution poses a serious threat to human 

life due to the increase in water born diseases and deaths estimated to about one 

million annually.
1001

  

 

Secondly, they are required to control water utilisation say for example through the 

abstraction of waters by the upstream countries hence causing hardship to 

downstream communities and countries.
1002

 Notably, no specific amount is set to 

limit the level of abstraction of waters, however, some criteria as discussed 

immediate below.
1003

 Thirdly, given the link between land cover and water 

resources, they are called to rehabilitate areas affected with loss of vegetation 

through reforestation.
1004

  

 

In particular, the discussion is relevant since it is indicated above that mining 

activities contributes variably to water pollution.
1005

 In the case Sudan Human 
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Rights Organisation and Centre on Housing Rights and Eviction v Sudan 

2005
1006

 it was held that the State violated the right to enjoy the best attainable state 

of physical and mental health, which entails also the right to access clean water, 

when they destroyed and poisoned wells. As such this legal position resonates to the 

above discussed interdependent and indivisibility of human rights.
1007

 

 

Moreover, in Zambia where the constitution
1008

 is silence on the right to clean water, 

residents of Chingola District managed to sue mining company which polluted their 

source of waters, under environmental and common law principles. In the case of 

Konkola Copper Mines PLC vs James Nyasulu and 2000 others,
1009

 the appellant 

Konkola Copper Mines PLCs‘ tailing pipeline ruptured and discharged toxic 

contents into the streams used as source of water by the respondents.  The toxic 

contents polluted waters in the streams which poured its waters in river Kafue.  

 

Upon local communities consuming polluted waters, they suffered from various 

diseases, hence decided to sue the mining company for compensation. Both the court 

of first instance and the court of appeal found the Konkola Copper Mines PLC (the 

appellant) liable both under the common law and environmental statute, and was 

required to compensate the respondents.
1010

 Notably, although MHCs in this instance 

managed to sue mining company for polluting river waters, it is shown above that 

tracing of pollution of underground waters is hard leave alone inadequate 
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technologies to treat them.
1011

  

 

Notably, it is above shown that, prior to mining EIA is required to take place. 

However, there seems no express provision of such a principle in the legal 

instrument at the AU regional level. Instead, the AU non-binding framework 

provides for EIA and Human Rights Impacts Assessment (HRIA).
1012

 It is shown 

that, carrying out gender impact assessment which is part of HRIA aims at 

identifying and understanding a number of factors relevant to extractive 

activities.
1013

 With respect to, EIA, it seems to be implied through reliance on 

science and international best practices in installing large-scale development.
1014

 In 

addition, it is expressly provided as a means  to identify not only the potential 

impacts on environment and ecology but also the mitigating factors.
1015

  

 

Despite of requirement to carry out EIA, it is argued that EIA is not reliable to 

safeguard MHCs access to clean water in Africa because of a number of factors. 

Among such factors are; non-enforcement of the law; little involvement of public; 

inadequate technical skills to test discharges in water sources and governance issues 

such as conflict of interest when governments own shares in large scale mining while 

it is the same government that is required to penalise such companies for 
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pollution.
1016

 As such the human rights impacts assessment seem a new requirement 

owing to the fact that AU member states codes are silent on this type of assessment. 

 

4.2.2.4 Equitable and Reasonable Utilisation (ERU) 

The African region despite her abundant fresh water endowments is faced with water 

stress situation.
1017

 As noted above, mining activities contributes towards; pollution, 

deforestation and land cover which pose a threat to access to clean water.
1018

 

Consequently, the African region safeguards MHCs right to water by requiring her 

member states to sustainably utilise water resources.
1019

 In particular, it means and 

includes enactment of laws relevant to; setting no go zone in forests reserve areas, 

restoration of lost forests, limiting overgrazing to allow forests regeneration and 

preserving waters form pollution and aquatic ecology.
1020

 As may be noted above, 

Ghana and Botswana have adopted mining laws which limit mining activities near 

water bodies and or reserve areas. However, in such countries there seems no go 

zone prescribed under such laws. Consequently, mining activities may take place 

even in reserve areas provided permits are sought in the respective organs.  

 

In addition, unlike the binding international framework, the African regional legal 

framework does not provide for criteria upon which water utilisation is to be 

assessed. It is also general at allowing adoption of special measures aimed at serving 

life in case of competing interests as indicated above. Perhaps much reliance is 
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placed on its fundamental principle that requires balancing of interest between 

conservation and utilisation.
1021

  

 

In Africa water conflicts are sparingly clear in the Nile River Basin where the 

upstream countries are at loggerhead with the downstream countries.
1022

 This 

antagonism apart from political hostilities and mistrusts is based on perceived over 

utilisation of the Nile river waters by the upstream countries such as Ethiopia versus 

the interests of Sudan and Egypt.
1023

 Increased usage of Nile river waters is 

evidenced by abstraction into reservoir, expanded agriculture and expansion of 

settlement in the dessert.
1024

 It is argued that the current trend of Nile river water 

usage is unsustainable.
1025

  

 

Recently, Ethiopia abstracted the Nile river waters to construct a grand dam for 

Hydro-electric Power generation and agricultural support. This move threatens 

Sudan and Egypt of their shares of the Nile waters.
1026

 The threats are based on the 

position held by Sudan and Egypt that, the water levels of Nile River should be 

maintained at the volume set under the colonial agreements that are not recognised 

by upstream countries.
1027

 Historically, colonial powers entered into treaties setting 

specific volume of water to flow in Nile River. Salam Abdulakadir states that the 

colonial powers in 1929 restricted other riparian countries such as Sudan and 
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Ethiopia from the use of waters in River Nile so that a specific volume should flow 

to Egypt.
1028

 In 1959, such agreements were revised to increase the volume, this time  

between only, Egypt and Sudan excluding Ethiopia among other Nile River Basin 

states.
1029

 Such agreements created tension among the downstream countries owing 

to the fact that they too need such waters for their socio-economic development.
1030

  

 

As noted above, international and African regional frameworks do not recognise 

rules on specific volume but has set criteria to be relied in case of competing 

interests. Consequently, given factors such as; demographic increase, mushrooming 

of foreign investment in extractive sector African countries, and a fact that the right 

to water is not justiciable in a number of African countries absence of clear criterion 

to assess equitable use of water may pose serious impacts on MHCs right to clean 

water. 
1031

 

 

In addition, access to clean water in Africa is challenged by factors such as; poor 

infrastructure and poor institutional set up to manage water resources and little 

government investment in water infrastructure.
1032

 Owing to such challenges, AU 

member states  are required to invest at least 0.5 % of their GDP as a means to 

accelerate access to clean water to all.
1033

 In order to achieve this, African states are 

also called to adopt legal and policy frameworks that will enhance private 
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investment in water infrastructure as a means to attain the SDG 6.
1034

 

 

Worth noting here is the fact that both binding and non-binding AU legal 

frameworks provide for priority to drinking water to MHCs in case of competing  

uses such as water for mining and or hydropower generation.
1035

 It is indicated in 

chapter one above that, there are potentials of competition of water resources that 

may cause disputes among communities in Africa.
1036

 Although right to clean water 

seems not justiciable in majority of African states, recognition of its priority among 

competing uses offers a stepping stone to argue for its justiciability.   

 

4.2.2.5 Notification 

The review of African regional frameworks shows that they lack express provision 

on notification principle. Arguably, the principle of prior notification is seen to be 

against the principle of sovereignty which grants states exclusive rights to choose 

and carry out its socio-economic development plans.
1037

 It is even true that, the UN 

charter on the economic rights and duties of the state (1974) allows states to freely 

adopt development projects relevant for socio-economic, cultural and political 

development of their own people. It is even worsened by the fact that, there seems no 

customary international law on the duty to notify other states of any planned 

measure.
1038

 It is therefore, not surprising that AU has noted unsustainable utilisation 

of mineral resources in  AU member states.
1039

  Consequently, African states  such 
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as; Egypt and Ethiopia which have not ratified the UNWC 1997 are shown to have 

practically ignored the notification rule. 

 

However, as noted above, the principle of no harm and reasonable and equitable 

utilisation of nature and natural resources are founded on fundamental principle of 

science and best interest of the peoples.
1040

 In addition trans-boundary water 

resources as shall be discussed below are required to consult each other for effective 

utilisation of shared water resources. Consultation may hardly precede notification of 

the planned measures, given state sovereignty in planning and executing its own 

socio-economic and political policies and programmes.
1041

 Consequently, 

notification, though not expressly provided may be presumed as one of the key 

principle relevant to safeguard MHCs right to clean water in Africa. Moreover, the 

reliance on science reinforces the above noted international customary rule that prior 

to any large scale project planning EIA must be carried and be part of documents 

that notify riparian states of such planned measures.
1042

 

 

4.2.2.6 Consultation and Negotiation 

As already discussed above, consultation and negotiation is a next stage of 

notification of the planned measures between riparian states. It saves as a forum to 

foster wider acceptance of the convention as well as dispute settlement in a wider 

perspective of serving best interests of the peoples. Consequently, in the first place, 

African states sharing water resources are required to consult each other on how best 

they can harness the shared waters.
1043

 It is shown that, firstly, consultation among 
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riparian states entail establishment of joint commissions and or other coordinating 

authority among trans-boundary water resource sharing states.
1044

 Joint commission 

and or coordinating authority are regarded as tools to foster joint sustainable use of 

water resources among the sharing states.
1045

 Secondly, is used as tool to involve the 

potentially affected communities in decision making and benefits.
1046

   

 

In addition, consultation and negotiation is presented as a forum for dispute 

settlement between state parties to the convention.
1047

 With regard to water 

resources, riparian states are required to consult and form a joint forum to solve their 

dispute before the responsible organs under the convention are referred.
1048

 The Nile 

River Basin states are exemplary in utilising the consultation and negotiation 

principle because the Nile Basin involves more than ten states with different interests 

and historical relations.
1049

 Notably, through consultation and negotiation Africa has 

witnessed increasing number of shared surface and underground water joint 

cooperation and or agreements.
1050

 

 

4.2.2.7 Stakeholders Involvement 

According to UNECA stakeholders participation in mineral sector requires 

participation in decision making (which requires states to guarantee access to 
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information and freedom of speech), and benefit sharing.
1051

 Guaranteeing access to 

information and freedom of speech coupled with the legal framework to protect 

informants is relevant to improving governance that will minimise illicit exploitation 

of mineral resources in African countries.
1052

 In addition it will provide the public 

freedom to report and hold into account governmental and other officials in the 

mineral sector which will spur transparency and accountability.
1053

  

 

Among African countries, South Africa is hailed for a model law which guarantees 

not only access to information but also protect the freedom of opinion on 

environmental affairs.
1054

  Such a law is relevant owing to information asymmetry 

among the stakeholders in the extractive sector. Most of times, MNCs may have vast 

information than even the government and local communities in which they are 

investing.
1055

 These information relates but not limited to; the history of the proposed 

mining company, methods of mining and its impacts, methods of tilling storage and 

its impacts, geological information, technology to be employed in mining and its 

impacts.
1056

 Access to such information is vital to the government for various 

purposes such as revenue calculation and or precautionary measures on environment 

which involves protecting water sources. 

 

Notably, stakeholder participation entails the need to form part of the decision that 

will impacts daily livelihood of a particular community.
1057

 Since mining may 
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grossly impact MHCs right to clean water, African countries are called to enact laws 

that will guarantee their  participation in decision making. Among such laws are 

those related to access to information, establishment of democratic principles, rule of 

law and administrative or judicial remedies in case their rights are violated.
1058

 

Politically, there is a call for public participation in decision making through political 

platforms such as electing and or being elected to represent others in public 

institutions.
1059

 It is argued that, good political governance through for example; 

democracy, rule of law, freedom of expression, equality, separation of power is a 

prerequisite for socio-economic development.
1060

 

 

However, it is reported that most Sub-Saharan African countries have failed to 

exhibits democratic principles with their election rigged, incumbent leaders 

elongating their office tenure, and foreign influence in financing oppositional 

parties.
1061

 Also, few countries such as; South Africa, Botswana and Namibia exhibit 

fundamental freedom, but, other countries such as; DR Congo, Zimbabwe and 

Swaziland journalist are being harassed and or detained when exercising their right 

to freedom of speech.
1062

 In environmental perspectives, it is argued that, lack of 

good governance on environmental area is a major contributor of weak African 
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countries economies.
1063

 It is also responsible for brain drain.
1064

  

 

Moreover, with respect to indigenous peoples, as noted above, there is a need to 

procure their FPIC to any project before its installation.
1065

 Notably, AU binding 

framework seems silent on the FPIC. However, the non-binding framework 

amplifies indigenous peoples‘ internal self-determination through the requirement of 

seeking their FPIC in case of any development project in their territory.
1066

  As such 

stakeholders‘ participation is a tool to guarantee public ownership of the projects and 

or agreement reached on usage and or governance of water resources.
1067

  

 

In Kenya, the Endorois community managed to defend Lake Bogoria and its reserve 

which was not only the source of water but a sacred site for their rituals.
1068

 In 

Botswana, the judiciary in the case of Matsipane Mosetlhanyane and Matsipane G, 

vs  The AG
1069

 irrespective of non justiciability of the right to water, held that denial 

of indigenous communities access to water for domestic uses amount to violation of 

Article 7 of Botswana‘s Constitution 2006 which prohibits inhuman treatment.  

 

Notably, with regard to the nature and mode of benefit sharing as already noted 

above may take various forms such as; a share of revenue through rents and levies, 

non-revenue based advantages like creation of employment, construction of public 
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services like road, hospital, school and or water infrastructure.
1070

 While in other 

countries such as South Africa and Kenya and Uganda (noted above) allocation is 

done to local communities, in USA (Alaska Province), the benefit sharing is carried 

out not only at the local level but rather every individual.
1071

 Alaskan approach poses 

a challenge to African countries which are hailed to have abundant natural resources 

yet with prevalent underprivileged situation that is presented as a curse above.
1072

  

 

However, AU non-binding framework requires sharing of the revenue to include not 

only MNCs and government but also MHCs.
1073

 Given the water resources 

infrastructure challenge noted above, revenue sharing to MHCs will enable them to 

install water supply infrastructure. It is also a tool to raise awareness on 

environmental issues of the modern world such as climate change.
1074

 As noted 

above, few African countries domesticate principles on sharing of mineral revenue to 

MHCs. 

 

In addition, recognition of socio-cultural bias of the African life style on women, 

there is a call to adopt special legal measures in favour of women and youths. Such 

measures will empower them to curb mining impacts on water resources.
1075

 It is 

reportedly that women in Africa are estimated to constitute about 70% of the 

underprivileged groups.
1076

 It is argued that, women involvement in decision 
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making, is a tool to contribute towards their socio-economic empowerment.
1077

 As 

such their involvement is required to be on all stages from initial planning, 

implementing, monitoring and evaluation of the decision so made.
1078

 In essence 

women are shown to hold relevant knowledge to curb socio-economic challenges 

such as climate variation although most often are not involved in decision 

making.
1079

 

 

4.2.2.8 International Cooperation 

International cooperation at the AU regional level may be discussed in twofold. 

Firstly, through the adoption of above global natural resources governance initiatives 

namely KPCS and EITI. Although such initiatives are not categorical on water 

issues, guaranteeing transparency may not be discerned from holding accountable all 

mineral sectors stakeholders. In addition, the EITI signals gradual expansion on 

aspects to be reported, such as gender and environmental plans, both of which 

resonates to water issues.
1080

  Also, the KPCs for example, is heralded as a tool that 

guarantee the legitimate governments to benefit from revenue from mining sector 

and delinking mining from fuelling human rights violation.
1081

  

 

Secondly, the AU legal framework recognises the role of international cooperation 

as it compels her member states to work jointly in solving water related concerns.
1082

 

A number of joint commissions and or organisations on management of shared 
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surface water resources in Africa are already established.
1083

 In addition, efforts to 

jointly manage underground waters are also noted mostly in North-western African 

countries impacted by the Sahara Dessert.
1084

 Apart from the fact that joint 

cooperation among states may ultimately form institutions to deal with shared 

waters, international cooperation goes beyond the concern of riparian states.  

 

In particular, international cooperation is named as one of four pillars in addressing 

climate variation impacts in Africa.
1085

 Its essence is based on two main factors. 

Firstly, climate change is mainly caused by developed states and Africa seems to be 

a victim.
1086

 Secondly, Africa depends on technologies and financial support from 

developed countries in addressing climate variation challenges, inclusive in water 

sector.
1087

 Consequently, international cooperation with the view of guaranteeing 

MHCs access to clean water transcends African boundaries. For example on the 

aspect of guaranteeing good governance and limiting illicit extraction of minerals, 

African countries are called to cooperate with other global partners such as; 

developed countries, MNCs, regional and sub-regional organisations.
1088

  

 

Generally, the African regional framework has almost similar principles to 

international legal framework. However, AU has adopted such principles a unique 

approach owing to her, geographical, hydrological, historical, socio-economic, 
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cultural and political position. Despite such approach, principles are still broad 

enough for AU member states to adopt them subject to their circumstances. Such a 

scope if not well utilised may be a breeding ground of water related disputes among 

states. The Nile saga between Ethiopia Sudan and Egypt may save the purpose on 

this point. 

 

4.3 Institutional Framework 

Inorder to guarantee MHCs rights to clean water and adequate food among other 

rights, there is a nbeed of strong institutions in th respective countries. AU compel 

all her member states to to establish such institutions to eradictie any form of 

discrimination and guaranteeing progressive realisation of human rights.1089 In 

addition sisnce resources governance has a bearing on the rralisation of right to clean 

water and adequate food, AU states are called to adopt robust institutions like; 

judiciary and parliaments relevant to holding the government into account.
1090

 As 

such establishment of strong institutions is relevant in two major ways.  

 

Firstly, it helps in enforcement of international principles suchas those relevabt to 

safeguarding MHCs right to water and adequate food. Secondly, they are relevant to 

curb corruption emanating from natural resources extraction both in government and 

private sector.
1091

 Institutions will be regarded as strong if they depict the following 
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elements among others; autonomy, legal mandate, operational independency, 

budgetary independency, procedural independency in appointment and or removal 

from office and adequate staff and working infrastructure.
1092

 Institutional autonomy 

is relevant to guarantee good governance and respect for human rights in socio-

economic activities.  

 

This part argues that, African efforts to establish her own institutions to solve her 

unique problems related to natural resources governance seems to be gradual. The 

trend seems traceable from the desire to attain political independence to socio-

economic independence and attainment of sustainable development. Among such 

institutions are; the AU Assembly, AU Peace and Security Council (APSC), the 

African Court on Human and Peoples Rights (ACrtHPRs), Mineral Development 

Centre (MDC), CoP, the Secretariat and the New Partnership for Africa‘s 

Development (NEPAD) to name but a few.  

 

4.3.1 AU Assembly 

According to the AU Constitutive Act 2002 the Assembly is the supreme organ of 

the Union.
1093

 It is composed of the head of states and or governments from African 

region.
1094

 The Assembly is headed by the chairperson whose tenure is only one 

year.
1095

 It issues binding decisions on various matters of policy, strategy and or 

other relevant decisions related to monitoring and implementation AU missions 
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under various instruments.
1096

 As may be noted below for example it appoints judges 

and receives reports of the African Court on Human and Peoples Rights.
1097

  

 

Generally, the decision of the Assembly is reached by consensus and no member 

state with veto powers as noted under the international framework.
1098

 It is noted 

that, most AU member states are unable to comply with the AU standards and 

principles due to lack of political will, budgetary constraints and leniency with 

respect to membership rules to AU Assembly.
1099

 Such a situation threatens the 

harmonisation of legal framework with the aim of achieving socio-economic 

integration of all AU member states.
1100

 

 

4.3.2 African Peace and Security Council (APSC) 

This is an organ established under the Protocol Relating to Establishment of the 

Peace and Security Council of the African Union 2002.
1101

 The organ is composed of 

fifteen members elected in two approaches.
1102

 The first category of members are 

elected for a term of two years while the second are elected three years.
1103

 Such an 

approach is aimed towards guaranteeing continuity of members but not permanence. 

In appointing its members a number of factors are considered inclusive; commitment 

to promoting key AU principles, participation in peace keeping missions, respect for 

democracy and rule of law among others.
1104

 As already noted above,  in absence of 
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good governance African countries will not be able to harness their mineral 

resources and guarantee MHCs rights to clean water and adequate food.
1105

 

 

The APSC was established with the view to promote  peace and security in Africa as 

its key objective.
1106

 Other functions of the APSC are inclusive promotion of human 

rights (inclusive rule of law, democratic principles and guarantee of fundamental 

freedoms), early prevention of conflicts and peace keeping in post-conflict 

situations.
1107

 To achieve its objective, the APSC is empowered to make decisions 

on a number of aspects such as; identifying, analysing and abating potential conflicts 

in Africa, guarantee humanitarian support in conflict situations (access to food, 

medicines and water for example), sanctioning respective AU member states in case 

of breach of democratic principles, and approving the deployment of troops for 

peace mission in African countries.
1108

 As such the APSC is said to be an African 

home grown solution to African problems.
1109

 Unlike the UNSC noted above the 

APSC reaches her decision based on equal voting rights of her members.
1110

 Based 

on this principle it is hailed to be more democratic compared to UNSC.
1111

 

 

Despite its establishment, powers and functions, a number of factors impair the 

effective operation of the APSC. Among such factors are; external global forces such 

as the invasion of Libya, high dependence on foreign donors in implementing her 
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missions, inadequate political will to support the APSC mission based on fear of 

reprisal from the global terrorist groups such as Al Shabab, absence of legal 

instrument on deployment of troops from AU member states and or regional 

blocks.
1112

  

 

Notably, AU dependency on foreign donors seems to pose a challenge on the key 

objective of establishing NEPAD as may be noted below.
1113

 Other weaknesses are, 

inadequate qualified personnel on early warning and conflict prevention, and 

conflicting mandate with the regional arrangements on peace to name but a few.
1114

 

It is upon these limitations the home grown solution doctrine attached to the APSC 

seems to be questionable, save for its infancy which shades a light of potential 

gradual development to a matured and fully functioning organ.
1115

 

 

4.3.3 Conference of Parties (CoP) 

At the African regional level, CoP is also one of the institutions relevant to safe 

guard MHCs access to clean water and adequate food.
1116

 The CoP is a forum to pass 

decisions, recommendations, and policies relevant sustainable utilisation of natural 

resources in Africa.
1117

 Notably, two key exceptions may be noted with respect to 

AU CoPs. Firstly, unlike the international institutional framework, the AU CoP in 

particular to nature and natural resources conservation and utilisation, is silent on 

who are the members and voting rights. In addition, unlike modern international and 

or regional instruments, where CoPs are supported by the Secretariat, the African 
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approach seems silence on the need of secretariat. Secondly, the CoP on mineral 

development in Africa is rather a meeting of ministers responsible for minerals in the 

respective countries, not the head of states.
1118

 These two exceptions pose a 

challenge on the nature of decisions to be reached and its binding impacts on the 

African countries. Absence of secretariat at the AU level poses a doubt on effective 

implementation of the convention objectives. 

 

4.3.4 Secretariat 

At the African regional level, secretariat is established under the Statute of the 

African Mineral Development Centre 2016.
1119

 As noted above on international 

institutional framework the secretariat is vital in preparation of the CoP.
1120

 Notably 

however, in addition to those functions, at the AU  level, the secretariat is rather the 

operational instrument of the Mineral Development Centre discussed below.
1121

    

 

4.3.5 Mineral Development Centre (MDC) 

As noted above, despite similarity on the nature and types of mining, mining process 

and stages, African countries have adopted diverse legal framework in regulating 

mineral extraction.
1122

 While other countries like Botswana and South Africa benefit 

from such resources, others do not. Consequently, there was a concern in assuring 

that such resources guarantee sustainable development to African peoples through 

effective regulation. Establishment of the AMDC aims at achieving this reality.
1123

 It 

is worth noting here that the AMDC was created under the partnership between 
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Africa, Canada and Australia.
1124

  

 

To achieve this, the Centre strives to attain coherency of the legal framework 

regulating mining in AU countries.
1125

 It is thus required to carry out among other 

functions such as; promotion of  environmental friendly extraction of minerals, 

encourage private investment in relevant infrastructure related to mining such as 

water, electricity and roads and promotion of training relevant to mining as a means 

to enhance competitiveness of the African human resources.
1126

  

 

Increasing human resources skills in Africa is vital in achieving sustainable access to 

clean water and adequate food. Since African countries seem to lack relevant 

technology for adding value to raw minerals, the centre is also tasked to help them to 

carry out beneficiation at the domestic level.
1127

 If MDC will be able to develop 

mineral refinery and add value to African raw minerals, the concern arising from 

regulation of rough diamond through KPCS noted above will automatically fade out.  

It is argued that, despite some of African countries have reviewed their mineral 

codes, they suffer from weak institutional and enforcement mechanisms which are 

anchored from lack of political will.
1128

  

 

4.3.6 African Court on Human and Peoples Rights (ACrtHPR) 

The ACrtHPR is established under the Protocol to the African Charter on the 

establishment of an African Court on Human and Peoples‘ Rights.
1129

 As evident 
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from its establishing instrument and its name the ACrtHPR had jurisdiction focused 

on human and peoples‘ rights. The protocol reads 

…interpretation and application of African charter or any other legal 

instrument relating to human rights ratified by the state parties…
1130

 

 

According to Frans Viljeon, unlike the European Community that established the 

European Court of Justice (ECJ) upon its establishment, the AU did not. He notes 

that AU instead established the African Commission on Human and Peoples‘ Rights 

(hereafter ACHPR) that was more to do with promotion of human rights. According 

to Samuel Makinda and Wafula Okumu, the ACHPR noted below, had a very 

limited mandates of promotion of human rights and advisory role to the AU on 

human rights issues.
1131

 Consequently, the ACrtHPR was later established as an 

independent institution to hear and determine cases on violation of human rights 

under the African Charter.  

 

In particular to the composition of the  ACrtHPR, it is composed of eleven judges 

elected on their individual capacity and not as representatives of their country.
1132

 

Emphasis on individual capacity aims at guaranteeing impartiality of the judges in 

decision making. Notably, the judges are initially nominated by their own country, 

but such names have to be voted for in the secret ballot by the members of the AU 

Assembly. In particular the Assembly is guided by two requirements in their choice 

of the judges that are: the geographical representation and gender.
1133

 The manner in 
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which judges of the international courts as it is for the domestic courts are obtained, 

the nature of their tenure of office  contribute towards their impartiality and 

thereafter the credibility of the court.
1134

 

 

Moreover, the establishment of the ACrtHPR reformed the human rights institutional 

system in Africa in a number of ways such as; issuance of binding decision; 

broadened the human rights system in Africa through multiple avenue for promotion 

and protection; guaranteed well-organized mechanisms for addressing pressing 

human right violation to name but a few.
1135

 The jurisdiction of the court was on all 

human rights instruments in AU.
1136

  The ACrtHPR therefore, is accessible through 

two main ways; direct and indirect.
1137

 The direct access includes the fact that the 

court had the power to entertain cases for the first instance arising from countries 

which have declared their acceptance to its competence. The indirect access are 

inclusive cases that have to go via the ACHPR owing to either the State not being a 

member to the protocol establishing the ACrtHPR or such a State have not declared 

its acceptance to the ACrtHPR competence.  

 

With respect to binding effect of the ACrtHPR decision, all AU states are bound and 

have to guarantee execution of judgments in their jurisdiction.
1138

 Notably however, 

the ACrtHPR is required to report on yearly basis to the Assembly. Among issues to 

be reported are the AU member states that have failed to comply with its judgment. 

It is expected that the Assembly shall impose sanctions upon its members as a means 
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to compel their compliance. Cole Rowland views this as rather a politicization of the 

court.
1139

 To him, the enforcement of the decision of the court depends on the 

political will. This is justified by the fact that non-compliance by the state is reported 

to the Assembly which will ultimately decide to sanction the member. Cole is of the 

view that to bring this to an end its decisions need to be guaranteed execution in the 

domestic jurisdiction of every AU member States. Consequently there is a need to 

integrate the protocol with the domestic laws.
1140

  

 

However, a number of factors contribute to the compliance with ACrtHPR decisions. 

On the first hand, for the decision to be implemented it depends much on how 

politically sensitive the decision issued is, nature of remedies granted and 

practicability of the decisions.
1141

 On the other hand, lack of clarity on the orders 

issues are reportedly to have resulted into non-compliance. Consequently, there is a 

call for reforms the ACrtHRP such that its decision becomes clear and visible online 

to all the stakeholders. It is argued that, if the decision will identify what is expected 

of a the state; what it has not been done?; to what extent the state is implementing 

the decision? would contribute to stakeholders awareness and hold their government 

into account hence contributing to compliance.
1142

 

 

Recently, there is an emerging trend of withdrawal from the protocol establishing the 

court offering individuals, civic organisations a direct access to file cases to promote 
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and defend human rights in  their countries.
1143

 It is argued that, civic organisations 

are vital in pressuring government not only to protect human rights as provided 

under through filing cases on potential and or actual violation of the law but also in 

the process of making the law itself.
1144

 Tanzania in particular, withdrew from the 

protocol limiting individuals and civic organisations a direct access to the court.
1145

 

Tanzania puts forward the argument  that the implementation of the  protocol was 

contrary to her deposited declarations.
1146

  

 

Perhaps the withdrawal decision is motivated by increasing number of cases filed to 

the court from Tanzania. Reportedly for example, 40% of the decisions issued by the 

court in the year 2019 concerned Tanzania.
1147

 It is argued that, such an approach 

will not only limit peoples and organisations to seek the court redress but also cast a 

doubt on the desire of AU to establish robust institution to promote and defend 

peoples‘ rights.
1148

 This is even worrying owing to the fact that already there was a 

precedent by Rwanda, Benin, Ivory Coast to name but a few.
1149

 It is unclear if other 

African countries will follow this approach. 

 

4.3.7 New Partnership for Africa’s Development (NEPAD) 

The abbreviation NEPAD stands  for the New Partnership for Africa‘s 
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Development.
1150

  It is an initiative of African states focused at ensuring rejuvenation 

of the African continent in economic, social and political spectrum.
1151

 Generally, 

Africa‘s history may be categorized into three periods namely, the colonial era; the 

political independent era and the third one is referred to as African revival.
1152

 In 

particular, during the colonial era, all the major means of the economy were under 

the western powers, African countries were under foreign domination in economic, 

social and political aspects.  

 

Notably, the independent era, is said to have commenced with the African liberations 

struggle to regain their freedom, which is said to have ended up with more or less 

political freedom. The revival era, represents the efforts by the African countries to 

regain their economic powers from the Western powers.
1153

 Examples of framework 

that evidences this is under the Abuja Treaty (1991) and the UN Charter on 

economic rights and duties of the state 1974.
1154

 However, such efforts did not bear 

the expected results to most African states. As it may be noted, even the Western 

powers did not vote in favour of them, while most developing countries inclusive 

Africa pioneered the same.
1155

 

 

To ensure that Africa‘s economic development is attained, more efforts have to be 

sought to ensure that both the African developing countries; developed countries and 
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private sector will also be on board. On this basis, NEPAD was initiated. It was 

observed that African states were highly indebted to the developed countries through 

the international financial institutions namely World Bank and International 

Monetary Fund (IMF) through structural adjustment programmes.
1156

 To relieve 

African states from such heavy external debts, three major efforts are reported to 

have been carried out namely; the Millennium Partnership for Africa recovery 

programme (MAP) under the presidents Mbeki and Obasanjo; the Omega plan 

pioneered by President Wade and Bouteflika and the UNECA Compact for the 

African recovery, championed by the African Ministers of Finance.
1157

 

 

Notably, OAU recognized the fact that, the three efforts seem to complement each 

other towards the general effort to rejuvenate economic, social and political spheres 

of African states. Consequently, the three efforts were merged into one grand 

initiative that was named the New African Initiative (NIA).
1158

 It is argued that NIA 

was then renamed NEPAD an initiative that describes the nature of challenges facing 

Africa continent namely: being endowed with plenty of potential natural and human 

resources but suffers a paradox of underdevelopment.
1159

 Key factors behind the 

paradox that NEPAD is set to work on are inclusive;
1160

  

…geographical barriers,…effects of historical evils such as slavery, 

colonialism, apartheid and neocolonialism, arbitrary colonial imposed 

borders and other natural and social barriers… 
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Other initiatives such as the OAU and the Constitutive Act of the AU are examples 

of earlier efforts to collectively handle the African paradox.
1161

 Consequently, 

NEPAD is taken as a re-unifying factor for the African countries and the globe to 

envision and approach such a paradox in a participatory manner through her people; 

states and other partners in development.
1162

 

 

In addition, NEPAD is said to be founded on the need to eradicate poverty; ensure 

non-discrimination; regional integration and international cooperation to attain 

sustainable development among the African states. To achieve these NEPAD is set 

to focus on peace, security, democracy and good governance, economic and 

corporate governance. It is also focused to addressing the problem of infrastructure.  

It is acknowledged that one among the key problem in Africa has been poor 

infrastructure to support development.
1163

 Consequently, African states are called to 

individually and jointly work to achieve the growth of African continent as a whole. 

In particular, NEPAD has identified priority sectors upon which resources have to be 

mobilized in Africa,
1164

 

Domestic savings, improved public revenue collection,... funds from 

outside African continent. Thus NEPAD, focuses on debt reduction 

and Oversees Development Assistance (ODA) as... external 

source…
1165
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Notably, NEPAD was not as such the AU initiatives despite being initiated in the 

OAU.
1166

 Arguably, NEPAD is seen as foreign oriented
1167

 and a parallel initiative to 

the AU.
1168

 Consequently, it seems to duplicate roles and functions of the AU hence 

creating a sort of institutional competition rather than complementing each other.
1169

 

The need to integrate it to AU framework was inevitable. According to AU decision, 

both the chairperson of the AU Commission and that of the Head of States and 

Governments Implementation Committee were mandated to ensure proper linkage of 

NEPAD into the AU in a form of representation committees and membership to the 

AU Council. Consequently, NEPAD activities are reported directly to the AU annual 

summit.
1170

 Ultimately, NEPAD is taken as both the initiative and a mandate of the 

AU.
1171

  

 

4.3.8 The African Commission for Human and Peoples Rights (ACHPR)  

The abbreviation ACHPR stands for the African Commission on Human and 

Peoples‘ Rights. This is one among the organs of the African Charter that was 

established in 1987. Notably, the efforts to establish the ACHPR date back to the 

OAU era. It is argued that, the OAU unlike the AU did not provide for human rights 

initiatives despite its serious efforts to liberate African States and attainment of self-

determination.
1172

 OAU coordinated the entire continent to speak in one voice not 

only against colonial occupation but also against discriminative and oppressive 
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regimes like apartheid.
1173

 However, both internal and external forces motivated for 

the establishment of the ACHPR. Among them are said to be gross violation of 

human rights in African States and push by the powerful States and UN efforts 

through seminars and workshop on the need for regional human rights 

framework.
1174

.  

 

In particular, the 1961 International Conference of Jurists (ICJr) proposed for the 

need to establish the African regional human rights charter and the African court on 

human rights.
1175

 Notably, he then Senegalese president Sengor pioneered the initial 

drafting of the resolution that established the ACHPR which formed the basis for the 

African Charter.
1176

 The ACHPR as one among the African charter organ apart from 

the ACrtHPR is mandated to; promote, protect and interpret human and peoples‘ 

rights provided under the African Charter. Among the promotion mandate are 

activities such as devising principles and or rules aimed at solving the human rights 

problems upon which African states may benchmark their domestic laws.
1177

 The 

promotional mandate of the ACHPR may be explained in five major ways.
1178

  

 

Firstly, it is mandated to conduct studies and disseminating the results through 

issuing of resolutions; declarations and various recommendations to the AU States. 

Secondly, through individual Commissioners‘ lectures, seminars and papers on 

human rights in selected African States. Thirdly, the ACHPR seems to have adopted 
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the special rapporteurs on various areas where human rights violation seems 

notorious. Fourthly, through its representation to international cooperation with other 

human rights organisations. The last way is through the State reporting mechanisms 

in which the ACHPR examines the reports with the view to: identify the extent of the 

implementation of the African charter in the domestic framework; identify the nature 

of human rights problems in a particular State; gather details on best practices among 

the African States on human rights issues to name but a few.
1179

   

 

Notably, there are a number of ACHPR resolutions; declarations and 

recommendations issued as part of its promotional mandate. Such resolutions; 

declarations and recommendations are relevant to the MHCs access to clean water, 

the subject of this research as discussed above.
1180

 Notably, the ACHPR, resolutions 

and or declarations binds only the African States but also set some requirements to 

be adhered by MNCs involved in mining activities. 

 

4.3.9 African Court of Justice 

The African Court of Justice was a parallel institution to the ACrtHPRS established 

under the AU Constitutive Act 2002.
1181

 Owing to the similarity in function, there 

was a desire to merge the two into one court namely the African Court of Justice and 

Human Rights (ACJHR) which is another institution relevant to natural resources 

governance and human rights issues in Africa.
1182

 In particular, the discussion of the 
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ACJHPR will focus mainly on governance and human rights and as it unfolds below.  

 

Notably, the attempt to merge the ACJ and the ACrtHPR as noted above did not 

impair much the mandate of the ACrtHPR. Among the notable differences are 

inclusive: the number of judges which has changed from 11 to 8; the modality of 

getting the judges, where the secret ballot is done by the Executive Council and 

appointment by the Assembly instead and specific consideration on geographical 

allocation with a favour of Western region of more one judge.
1183

 Additionally, the 

ACJHPR seems to be established with two sections, one dealing with general 

international law affairs and the other dealing with human and peoples‘ rights 

affairs.
1184

 Arguably this is administrative approach for easy functioning of the court 

owing to the fact that the jurisdiction of the court on human rights and even the 

binding nature of the court decisions remained unaffected. 

 

However, recognition of major challenges contributing to weak governance in Africa 

continent evidenced in wide spread illicit extraction of natural resources (minerals 

inclusive among others), AU opted to add a new section under the ACJHPR to deal 

with criminal matters.  Although it is said to have been the desire of the AU to have 

such a court, Gift Kweka seems to suggest that 1979 was not the right time but 

now.
1185

 The criminal mandate of the ACJHPR was considered owing to the decision 

by AU states not to arrest the Sudanese President Al-Bashir as a sign of being 

dissatisfied with manner the International Criminal Court (ICC) was undermining 
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them.
1186

 Evidenced with the prior experience of the Special Court for Sierra Leone 

(SCSL) and the International Criminal Tribunal for Rwanda (ICTR), AU therefore, 

intended to demonstrate that it may deal with its affairs through establishment of 

criminal section in the ACJHPR.
1187

 Consequently, the African Court of Justice and 

Human Rights was established.
1188

  

 

Notably, the establishment of the ACJHPR brought substantial changes on the 

mandate, and organisation of the court. On the one hand of the mandate of the court, 

the ACJHPR is given additional jurisdiction over criminal matters. Among the 

crimes under the jurisdiction of the ACJHPR are inclusive; corruption; illicit 

exploitation of natural resources; unconstitutional change of government; money 

laundering; mercenarism; trafficking drugs.
1189

  

 

In general the ACJHPR has jurisdiction over 14 crimes subject to be added as the 

international law expands. On the other hand of organisational structure of the court, 

it is worth noting here that, the criminal section of the ACJHPR brought with it two 

offices namely; the prosecutor responsible for initiating criminal proceedings at the 

court and prosecution of all criminal cases.
1190

 As such,  cases to be prosecuted at the 

ACJHPR may be initiated either by the Assembly, the APSC and or the 

                                       
1186 Cecile Aptel, ‗Developments in International Criminal Justice in Africa during 2009‘ (2010) 10 African Human Rights Law 

Journal. pp. 282, 291. 
1187 ibid. pp. 291-292. 
1188 Only 11 countries out of 55 among the AU member states have signed the Protocol with no ratification up to and until 

February 2018. See AU, ‗List of Countries Which Have Signed, Ratified/Acceded to the Protocol on Amendments to the 

Protocol on the Statute of the African Court of Justice and Human Rights‘ (2018) <https://au.int/en/treaties/protocol-

amendments-protocol-statute-african-court-justice-and-human-rights> accessed 19 January 2019.  
1189 The Statute of the African Court of Justice and Human Rights, Art. 28 A; Similar attempts to criminalize illegal extraction 

of natural resources in African countries is also noted at the African Sub-regional level (ICGLR) discussed under chapter 

five below. 
1190Protocol on the Amendment to the Protocol on the Statute of the African Court of Justice and Human and Peoples Rights. 

Art. 22A.  
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Prosecutor.
1191

 The other office is that responsible for defending the accused persons 

in the criminal section.
1192

  

 

It is argued that, the approach taken by AU offers an avenue for Africa to deal with 

its internal problem that has been holding Africa from progressing.
1193

  It is  also 

acknowledged that the fact that some of the crimes to be handled by the ACJHPR are 

unique to Africa they deserve an African inbuilt strategy to solve them. Similar 

views are shared by Kweka who argues that despite existence of international 

criminal law system and institutions since 1945, yet some of the crimes under the 

Malabo protocol had never been dealt with at such a level.
 1194

  

 

Critics however, show that the anticipated ACJHPR with criminal section is already 

subjected to a number of challenges before its operationalisation. Among such 

challenges are; the immunity offered to the head of states and top governmental 

officials who to a largest extent are part to or accomplice to crimes and looting of 

Africa resources; little capacity basing on the number of judges and the wide range 

of crimes to be dealt with; lack of clarity in what constitute a crime; limitation of the 

accessibility to the court by the civic organizations and competing mandate of the 

ACJHPR with already existing international and local institutions. It is argued that, 

granting the Assembly and the APSC mandate to initiate criminal cases will end up 

politicizing the institution.
1195

 Generally, the move by the Africa despite the 

identified weaknesses of the proposed institution is an indicator of the general 

                                       
1191 ibid. Art. 15. 
1192 ibid. Art. 22C.  
1193

 Amnesty International Malabo Protocol: Legal and institutional implications of the merged and expanded African court 
1194

 Kweka (n 1185). p. 146. 
1195

ibid. 149. 
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political will to guarantee observance of human rights and good governance in 

Africa which is relevant to MHCs access to clean waters and food security. 

 

4.3.10 African Ministerial Conference on Water (AMCOW) 

The abbreviation AMCOW stands for African Ministerial Conference on Water 

established under Abuja Declaration.
1196

 It is a voluntary forum formed by all 53 AU 

member States.
1197

 Consequently, the decisions, declarations and frameworks issued 

by the AMCOW binds and or influence their water sector. In particular, its origin 

traces from the UN concern on water issues around the globe.
1198

 Given the nature of 

the wide task and the need to have a close, effective and result oriented initiatives, 

UN opted to establish working groups in regions on water issues.
1199

 In African 

region, UN negotiated with the respective ministers concerned with water on the 

need of such initiative.
1200

  Ministers agreed on the need to establish an African 

oriented initiative to deal with water issues affecting their socio-economic 

development.
1201

 

 

Among the objectives of the AMCOW are; to ensure that AU member States have 

the robust legal and institutional framework regulating water resources.
1202

 Also, 

AMCOW is set to guaranteeing access to clean water and sanitation in all with 

particular interests on the underdeveloped and climate impacted regions.
1203

 The 

                                       
1196 The Abuja Ministerial Declaration on Water-A key to Sustainable Development in Africa. para 1; AMCOW, ‗AMCOW 

Bulletin, A Summary Report of the Sixth Ordinary Session of the African Ministers‘ Council on Water (AMCOW 6)‘ 

<http://www.iisd.ca/Africa/Water/AMCOW>. accessed on 4th July 2020. 
1197AMCOW, ‗Member States‘ (2020) <https://www.amcow-online.org/index.>.    
1198AMCOW, ‗Brief History‘ <https://www.amcow-Brief online.org/index.>.  visited on 30th June 2020. 
1199 ibid. 
1200 ibid. 
1201ibid. 
1202The Abuja Ministerial Declaration on Water-A key to Sustainable Development in Africa.  para 4 (a) 
1203

ibid. para 4 ( c). 
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other objective to be achieved by AMCOW is to safeguard proper water allocation in 

a manner that will guarantee availability of water for domestic uses and food 

production.
1204

  

 

Strategically, AMCOW is designated as Technical Advisory Committee within the 

AU Specialised Technical Committee on Agriculture Rural Development, Water and 

Environment.
1205

 In order to achieve these objectives and set strategies, AMCOW 

issues a number of declarations, statements and plans. Notably, despite of the fact 

that AMCOW declarations are non-binding upon states, they influence the manner in 

which domestic laws regulating access to water are formulated.
1206

 As such both the 

objectives and the strategic position of the AMCOW makes it  very relevant given 

the nature of the study at hand which investigates the extent to which Tanzanian 

MHCs rights to clean water and adequate food is guaranteed.
1207

 

 

Generally, there are reliable institutional framework with clear vision among others 

to guarantee MHCs rights to clean water and adequate food in Africa. As noted 

above, these institutions range from those which formulate, implement and or 

monitor and interpretation of rules. There are African institutional frameworks 

focused at solving the African problems. Further these institutions ranges from those 

which are binding and those which are only influence the area of promotion and 

protection of human rights and natural resources governance in Africa. As it is vivid 

in this part, some of newly established institutions seem to overlap in their mandate 

                                       
1204

 ibid. para 4 (d ). 
1205

 AMCOW, ‗Johannesburg Ministerial Statement‘ (2009). Rev.1, 1800hr (12 Nov. 2009) para 1;Durban Political 

Declaration signed on the occasion of the World Water Day.  para 3. 
1206 Ombella, ‗Promoting Water Infrastructure Investment to Accelerate Access to Water in Tanzania‘ (n 988). p. 176. 
1207 See chapter one above in this study. 
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with core institutions established prior to their creation. 

 

4.4 Conclusion 

Generally, the discussion above has indicated that there exist legal and institutional 

framework to safeguard MHCs rights to clean water and adequate food in Africa. 

Notably, the AU legal framework reflects similar principles as provided under the 

international legal frameworks. However, AU‘s unique; historical, geographical 

location, socio-economic, cultural and political factors have influenced the manner 

in which they are adopted. Among examples are inclusive; the recognition of the 

PSNR as a human rights principle; limitation of the definition of indigenous peoples, 

limited scope of stakeholders‘ consultation and participation and multiple joint 

cooperation on water resources sustainable management. Others relates to 

domesticating the global natural resources governance initiatives such as EIT and 

KPCS.  

 

With respect to institutional framework, a number of them have been established. 

Worth noting here is the fact that, African countries are aware of the unique African 

problems in natural resources governance. Consequently, instead of transplanting the 

UN institutional framework, Africa has adopted institutions designed to provide 

unique African home-grown solution to the African problems. Despite of such 

institutions being shown to be overlapping to other similar mandated institution in 

Africa, it is worth to note the political will to addressing natural resources 

governance and safeguarding MHCs right to clean water and adequate food.   
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CHAPTER FIVE 

TANZANIA’S LEGAL AND INSTITUTIONAL FRAMEWORKS ON 

SAFEGUARDING MHCs’ RIGHTS TO CLEAN WATER AND ADEQUATE 

FOOD 

5.1 Introduction 

The immediate above chapter provides for a critical analysis of the AU legal and 

institutional frameworks relevant to safeguard MHCs rights to clean water and 

adequate food. It shows that AU has adopted international principles to fit into 

African socio-economic, cultural, historical, geographical, political and security 

circumstances. The current chapter attempts to answer research question two 

above.
1208

 It thus put forward the argument that, Tanzania‘s adoption of international 

legal and institutional frameworks to safeguard MHCs rights to clean water and 

adequate food is influenced by her; geographical, hydrological, socio-economic, 

cultural, political and historical factors. 

 

5.2 Tanzania’s Country Mineral Profile and Mining-host Communities (MHCs) 

5.2.1 Tanzania Mineral Profile 

Tanzania is a country which is geographically located in East Africa. It is formed out 

of union of two countries namely; Tanganyika and Zanzibar since 1964.
1209

 It is 

estimated to have a population of more than 55 million. Economically, it seems to 

fluctuate, from least developing countries  to lower middle income country between 

the year 2020 and 2022.
1210

 Mining as an economic activity seems to be on the rise, 

                                       
1208 See para 1.4 above. 
1209 Permanent Mission of Tanzania to the UN https://www.un.int/tanzania/zh-hans/content/permanent-mission-tanzania-united-

nations (accessed on December 2019). 
1210

 The World Bank, https://data.worldbank.org/country/tanzania?view=chart accessed on 04/07/2020. 

https://www.un.int/tanzania/zh-hans/content/permanent-mission-tanzania-united-nations
https://www.un.int/tanzania/zh-hans/content/permanent-mission-tanzania-united-nations
https://data.worldbank.org/country/tanzania?view=chart
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but it contributes little to the GDP.
1211

 However, the trend from the year 2014-2021 

seems to be increasing from 3.8% in the year 2014, 5.2% in the year 2019 and 6.4% 

in 2021.
1212

 Mining is also, reportedly to contribute about 50% of all foreign 

currency earning.
1213

 The level of poverty in Tanzania is estimated to be 47% leaves 

below 0.60 USD per day.
1214

   

 

Tanzania as a mineral-rich country, mining activities take place mostly in the Lake 

Victoria Zone (LVZ) which hosts about nine active large-scale mining  sites.
1215

 

However, mineral occurrence is also noted in various regions such as; Mwanza, 

Shinyanga, Arusha, Mbeya and Mara to name but a few.
1216

 Tanzania is home to 

about 120-130 ethnic groups which comprises among others the indigenous; pastoral 

and semi-pastoral communities.
1217

 Diversity in the life style (economic, socio-

cultural) among these groups is inevitably and diversely impacted by mining.
1218

 

Mining activities trace itself from colonial era to date.
1219

 Owing to WB lead 

economic reforms in early 1990s, large-scale mining activities gained pace in 

Tanzania.
1220

 

                                       
1211 WB, ‗The WB in Tanzania‘ (WB, 2016) <http://www.worldbank.org/en/country/tanzania/overview>. 
1212 NRGI, ‗Resources Governance Index-Tanzania‘ (NRGI, 2021). p. 2.; Mining Commission, ‗Annual Report‘ (Mining 

Commission 2021). para 3.7 ;Controller and Auditor General, ‗Performance Audit Report on the Management of 

Mechanisms for Revenue Collections in Mining Sector‘ (National Audit Office 2022). para 1.1. 
1213 VPO, ‗State of the Environment Report 3‘ (n 106). para 4.7. 
1214 The WB in Tanzania (2016) http://www.worldbank.org/en/country/tanzania/overview. 
1215 The United Republic of Tanzania, Ministry of Minerals, Tanzania Mineral Occurrence 2018 https://www.madini.go.tz/act-

policy-and-useful-doc/  accessed on 8th November 2018  
1216 Tanzania Invest (2017) http://www.tanzaniainvest.com/mining. 
1217ACHPR, ‗Report of the ACHPR Working Group of Experts on Indigenous Populations/Communities‘ (2005). para 15-17.; 

TASAF III Government Project Preparation Team, URT Draft TASAF III Indigenous people policy framework 2012, 

para 1.2; IWGIA 2016 http://www.iwgia.org. 
1218 Aikins, E, ‗The relationship between sustainable development and resources use from geographic perspectives‘ (2014), 

Natural Resources Forum 261-262.; Tanzaniainvest, ‗Mineral Occurrence in Tanzania 2017‘ 

<http://www.tanzaniainvest.com/minerals>. 
1219 Emel, J., Huber, M. T., & Makene, M. H. ‗Extracting sovereignty: Capital, territory, and gold mining in Tanzania,‘ 30 

(2011) Polit Georg. 74; Lissu T, ‗In Gold We Trust: The Political Economy of Law, Human Rights and Environment in 

Tanzania‘s Mining Industry', Work in Progress‘ (2001) Law, Social Justice & Global Development Journal. pp. 

36,37,38,39. 
1220

 Ibid. 

https://www.madini.go.tz/act-policy-and-useful-doc/
https://www.madini.go.tz/act-policy-and-useful-doc/
http://www.iwgia.org/
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5.2.2 Tanzania’s Mining-Host Communities (MHCs) 

Although mining in Tanzania is carried out in various regions, this study focuses on 

LVZ. Consequently, the term MHCs in this study refers to LVZ (regions bordering 

Lake Victoria).  Such a focus is based on three main reasons. Firstly, Lake Victoria 

is one of the largest African trans-boundary shared between almost 10 countries.
1221

 

Consequently, international principles regulating trans-boundary water resources 

gains validity. Secondly, LVZ represents an area which is large-scale mining 

intensive.
1222

 Reportedly, about 10 out of 14 large-scale mining sites in Tanzania in 

the year 2008 were operating within the LVZ.
1223

 In addition, the reviewed 

literatures  identify LVZ as area grossly impacted by mining.
1224

 It is also noted that 

last year LVZ specifically in Kahama, communities adjusent to Petra Diamond Ltd 

were affected by breach of the Tilling Dam where their homes, crops and water 

sources were affected.1225 Also, the LVZ is noted as home to Hadzabe indigenous 

peoples among other diverse ethnic groups.
1226

  

 

Furthermore, the choice of LVZ  is also influenced by available records of food 

security issues despite of the general report that Tanzania is a food sufficiency 

state.
1227

 Notably, however, there has been a trend of food insufficiency in regions 

where mining activities take place the most. It was estimated that LVZ will suffer 

                                       
1221

 Tanzania, Vice President‘s Office, ‗National Climate Change Strategy‘ (2012). para 2.1.2. 
1222

 United Republic of Tanzania, ‗The Mineral Policy of Tanzania‘ (Ministry of Energy and Minerals, 2009). para 2. 
1223

 United Republic of Tanzania, ‗Report of the Presidential Mining Review Committee to Advise the Government on 

Oversight of the Mining Sector‘ (2008) <http://www.policyforum-tz.org/sites/default/files/BomaniReport-English_0.pdf>. 

para 2.5.1-2.5.14. 
1224

 See para 1.8 above.; VPO, ‗State of the Environment Report 3‘ (n 106).para 9.1.1 (c ). 
1225

 See para 1.8 above. 
1226

 The International Work Group for Indigenous Affairs (IWGIA), ‗The Indigenous World 2016‘ (International Work Group 

for Indigenous Affairs, 2016) <www.iwgia.org>.pp 424 and 427. 
1227

 Jamhuri ya Muungano ya Tanzania, Wiazara ya Kilimo, Chakula na Ushirika, Hotuba ya Waziri wa kilimo, MH. Japhet 

Ngailonga Hasunga (MB), Kuhusu makadirion ya mapato na matumizi ya fedha ya Wizara ya Kilimo kwa mwaka 

2019/2020. para 3.1. 
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from inadequate food in the year 2014/2015.
1228

 A similar projections were noted in 

the year 2019/2020.
1229

  

 

One among  noted reason for low food production in the named regions in the 

2019/20120 is said to be climate variation.
1230

 As such these findings seem to 

contravene majority perceptions and legitimate expectation of socio-economic 

benefits once mining activities are in their vicinity.
1231

 Notably, there are 

international standards that may be realised to safeguard MHCs right to water and 

food. In order to apply such principles, they need to be domesticated in Tanzania 

 

5.3 Tanzania’s Practice of Domestication of International Law Principles  

Generally, international principles once agreed by states do not directly get to be 

applied in every State.
1232

 In Tanzania as it is for Common Law countries that have 

adopted the dualist approach of international law, further steps have to be taken for 

them to function domestically.
1233

 Basically, signing of international treaty, is a third 

stage after negotiation and adoption of its principles.
1234

 Signing, signifies agreement 

and or acceptance of results of negotiations by the State. Ratification of the treaty, 

which is a fourth stage, is the one that guarantees its principles may be enforced in 

                                       
1228

 Ministry of Agriculture, Livestock and isheries, ‗The 2014/2015 Preliminary Food Crop Production Forecast for 

2015/2016 Food Security‘ (2015). p. 8. 
1229

Ministry of Agriculture, ‗Food Security Report: Preliminary Food Crop Production Assessment for 2019/2020 Food 

Security.‘ (2019). para 6-7. 
1230

 ibid. para 6.2.; Bunge la Jamhuri ya Muungano wa Tanzania, ‗Kamati Ya Kudumu Ya Bunge Ya Ardhi, Maliasili Na 

Utalii: Taarifa Ya Utekelezaji Wa Shughuli Za Kamati Kwa Kipindi Cha Januari2016-Januari 2017‘ (Bunge la Jamhuri ya 

Muungano wa Tanzania, 2017). para 3.1 (v); See also, Wiazara ya Kilimo, Chakula na Ushirika, ‗Hotuba Ya Waziri Wa 

Kilimo, MH. Japhet Ngailonga Hasunga (MB), Kuhusu Makadirion Ya Mapato Na Matumizi Ya Fedha Ya Wizara Ya 

Kilimo Kwa Mwaka 2019/2020.‘ (Wiazara ya Kilimo, Chakula na Ushirika, 2019). para 3.1.   
1231

 Institute for Human Rights and Business (IHRB), ‗Human Rights in Tanzania‘s Extractive Sector‘ (Institute for Human 

Rights and Business (IHRB) 2016) <www.ihrb.org/focusareas/commodities/human-rights-in-tanzanias-extractive-sector-

exploring-the-terrain.>. para 5. 
1232

 See para 1.8 above. 
1233

A Mbuya, ‗Justiciability of Economic, Social and Cultural Rights in Tanzania‘ (2018) 1 East 

African Journal of Social and Applied Sciences. p.18.   
1234

 Shivji and others (n 270). pp. 88-89. 
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domestic courts.  

 

Ratification entails, enacting a new law and or amending existing laws to avoid such 

laws from conflicting with international principles.
1235

 Arguably, a constitutional 

approach in adoption of international principles seems to be better than an Act owing 

to the fact that, the later does not minimize potential contradiction with international 

principles.
1236

 In Tanzania, the executive arm of the state is responsible to signing 

international treaties which are to be ratified by the Parliament.
1237

 

 

5.4 Tanzania’s Legal and Institutional Frameworks to Safeguarding MHCs’ 

Rights to Water and Adequate Food 

Tanzania is duty bound to adopt legal and other relevant measures to guarantee 

progressive realisation of human rights inclusive the right to water and food.
1238

 This 

part argues that Tanzania has relevant legal and institutional frameworks in place to 

safeguard MHCs rights to clean water and adequate food. The discussion focuses on 

binding and non-binding principles. The term binding principles refers to laws that 

are inforce in Tanzania. However, the term non-binding principles refers to 

principles contained in; parliamentary bills, enacted laws which are yet to be 

enforced, policies, plans, strategies, guidelines and visions. To maintain coherent 

discussion, this part firstly, adopts HRBA as noted above.
1239

 Secondly, analysed 

principles are similar to those discussed at international levels.
1240

   

                                       
1235

 ibid. p. 89.; Frans Viljoen, International Human Rights Law in Africa (Oxford University Press 2012). p. 522. 
1236

 Ssenyonjo (n 6). p. 153 (para 408). 
1237

 URT Constitution 1977. Art 63 (3) (e).  
1238

 Ministry of Constitution and Legal Affairs (n 18). p. 19. 
1239

 See para 3.1 and 4.1 above.; ibid. para 1.1.4 -1.1.5. 
1240

 See para 3.2 and 4.2 above. 
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5.4.1 Safeguarding MHCs Right to Adequate Food 

The right to food in Tanzania is not expressly provided under the constitution. 

Hence, its enforcement depends on other human rights such as; the right to health 

environment and right to property which are expressly provided under the law.
1241

 

Notably, unlike the right to water, the right to food seems to have narrow legal and 

policy relevancy in Tanzania.
1242

 However, in a wider perspective, recognition of 

access to land which is prime to food production adds value to  right to food. The 

discussion below, intends to show how Tanzania‘s legal framework provides for 

principles relevant to safeguard MHCs ability to sustainably produce their own 

sufficient and safe food.  

 

5.4.1.1 Permanent Sovereignty over Natural Resources 

Tanzania inherited the colonial principles in regulation of natural resources such as; 

land and minerals.
1243

 Prior to colonial invasion in African countries, land has been 

owned communally and in accordance with the peoples‘ customs.
1244

 In particular to 

mining, although Germans were not involved in such a sector, the British rule started 

mining activities which were regulated under the Tanganyika Order in Council in 

1920 (TOC).
1245

 Through TOC 1920 all the land and other natural resources in 

                                       
1241

 United Republic of Tanzania Constitution. Art. 24 ;Environmental Management Act. s 4(1); Ministry of 

Constitution and Legal Affairs (n 18). para 2.2.3.1. 
1242

 The Law of the Child Act 2009. s 8(1)(a) (2).; Ministry of Health, ‗The Food and Nutrition Policy for Tanzania‘ 

(1992). part A para 3.; Ministry of Health and Social Welfare, ‗National Nutrition Strategy JULY 2011/12 – JUNE 

2015/16‘ (2015). para 115. 
1243

 Nshala Rugemeleza, ‗Management of Natural Resources in Tanzania: Is the Public Trust Doctrine of Any 

Relevance?‘ (2000) <https://dlc.dlib.indian.edu/dlc/handle/10535/1405>. p. 1; URT Law Reform Commission, 

‗Position Paper on the Legal Framework for Development of Mining Industry‘ (Law Reform Commission). para 3.2. 
1244

Siri Lange, ‗Land Tenure and Mining in Tanzania‘ (CHR Michelsen Institute 2008).  para 2.1; URT Law Reform 

Commission (n 1243). para 2.; See also para 4.2.1.1 above on regulation of resources prior to colonialism in Africa. 
1245

 Lange (n 1244). para 3. 
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Tanganyika were placed under the King of England as a trustee.
1246

 Consequently, 

any prospecting activity by licensed mining companies ought to have been in 

collaboration with the colonial government via the governor.
1247

  

 

In particular, to the principle of trusteeship, Tanzania inherited the colonial principle 

of trusteeship. Hence, all natural resources laws recognize [minerals and land] for 

example are vested to the President as a trustee.
1248

 Rugemeleza Nshala is of the 

view that, under the trusteeship rules, the trustee owes the beneficiary a fiduciary 

duty. Such a duty entails the requirement to; act loyal and to the interest of the 

beneficiary, preserve the trust property, furnish information, make the trust 

productive, observe impartiality to the beneficiary and act with prudence, diligence 

and in good faith with the beneficiary.
1249

 As such these principles are to transpire 

through enacted laws to guarantee; access to land resources, security of tenure, and 

promote proper regulating mining activities. 

 

With respect to secured land rights, it is reportedly that, land is the prime asset upon 

which all other socio-economic activities are dependent on.
1250

 The right to adequate 

food is connected to land as food is largely produced on land through cultivation, 

animal husbandry fishing, hunting and gathering to name but a few means.
1251

 

                                       
1246 The Tanganyika Order in Council 1920. s 8.(3-4). 
1247Lange (n 1244). para 3; URT Law Reform Commission (n 1243). para 2.4. 
1248 Land Act 1999, s 1(a); Village Land Act 1999. s 3 (1) (b).; Natural Wealth and Resources (Permanent Sovereignity )Act 

2017. 
1249 Rugemeleza (n 1243). pp. 2-3. 
1250 URT Ministry of Lands, Housing and Human Settlements Development, ‗Revised National Land Policy,1995 Draft‘ 

(2018). para 1.2.8,3.29.3,3.30.2. 
1251IDLO and Irish Aid, ‗Realising the Right to Food: Legal Strategies and Approaches‘ (Internatioal Development Law 

Organisation, 2015) <https://www.idlo.int/publications/realizing-right-food-legal-strategies-and-approaches>.  para 3.1.2.1; 

Djire Moussa, ‗The Agriculture Policy Act (LOA)of Mali-Great Potential for Realizing  the Right to Food through 

Equitable Access to Land and Natural Resources‘ in Lorenzo Cotula (ed), The right to food and access to natural resources 

(IIED 2008). p. 48; Lorenzo Cotula, ‗The Right to Food and Resource Access- Conceptual Links  , ( IIED 2008)‘ in 

Lorenzo Cotula (ed), The right to food and access to natural resources (IIED 2008). p. 35.  
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Ownership of land in Tanzania is thus envisaged under the Granted Right of 

Occupancy (GRO) or Customary Right of Occupancy (CRO).
1252

 Under the GRO 

the right to occupy land is limited to 99 years while that of customary occupancy is 

infinite.
1253

  

 

In particular, both GRO  and CRO do not confer upon its holders the rights to 

minerals, oil and gas underneath the soil.
1254

 Consequently, upon discovery of 

minerals on any land, the land is subjected to government acquisition process in an 

attempt to exploit them.
1255

 It is noted that rural communities in developing countries 

are the one that suffer the most due to; discovery of minerals in their area, value of 

land and lack of awareness of people in defending their rights, and unsecured land 

tenure.
1256

 For  example, although it is estimated that 80% of the Tanzanians live in 

villages where they occupy 12 million parcels of lands customarily, only 400,000 

certificates have been issued to secure their land.
1257

 Unsecured land tenure results 

into MNCs taking rural lands at a relatively cheap price. To exemplify this, it is 

reportedly that, local mining company procured mining sites of more than 30 hectors 

by paying 200USD for every hector of land.
1258

 

 

Generally, agriculture is the main source of food and income to majority of Africans 

and is mainly carried out in a form of small-scale.
1259

 Agriculture is used to mean 

                                       
1252Land Act 1999, s 19 (10 (a). ;Village Land Act 1999. s 8 (5) for village andurban lands respectively 
1253 Land Act 1999, s 22 (1) (e) and Village Land Act 1999, s 18 (1) (c ) respectively. 
1254 Land Act 1999, s 22 (2).; The Natural Wealth and Resources (Permanent Sovereignty) Act 5 2017, s 4 (91) and 5(2).; The 

Village Land Act 1999. s 3. 
1255 The Land Acquisition Act 1967. s 4. 
1256 See para 1.8 above; Ombella, ‗Upholding Human Rights in AU Member States‘ Extractive Sector: Review of Aspects of 

Food Security to Communities Neighbouring Mines in Selected Countries‘ (n 231). pp. 22-23. 
1257 URT Ministry of Lands, Housing and Human Settlements Development (n 1250). para 1.2.1. 
1258 E Daley and others, ‗Gender, Land, and Mining in Pastoralist Tanzania‘ (UK Mokoro Ltd and HakiMadini 2018) 2. p. 48. 
1259 SADC, ‗Regional Agricultural Policy‘ (SADC Secretariat, 2014). see the preamble. 
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and include crops farming, animal husbandry, fisheries, forestry and hunting.
1260

 In 

Tanzania for example agriculture employs about 75% of total labour force.
1261

 In 

taking cognizant of this fact, it is prohibited to  mine in areas where agricultural 

activities are taking place and or in farms which are prepared for agricultural 

activities without the occupiers‘ consent.
1262

  

 

However, the Mining Act 2018 limits agriculture to farming involving crops 

growing, ignoring the animal husbandry, hunting, and fruits gathering. It is shown 

that Tanzania leads among the African countries with large number of livestock.
1263

 

As such livestock keeping in Tanzania seems to be mostly nomadic where no formal 

farms are prepared for the use rather shifting from one place to another searching for 

pasture.
1264

 In particular, nomadism  was once noted as a problem to be eliminated 

rather than to be worked on in an effort to accommodate them in the policy and laws 

regulating agriculture and land tenure system.
1265

 Arguably, there is a view that 

nomadic pastoralist preserves land as it allows vegetation to recover after 

grazing.
1266

 Consequently, despite the above reality on the practice of nomadism, 

land for grazing animal or hunting may be prone to mining activities under the 

pretext that it is not prepared for farming activities. 

 

                                       
1260 United Republic of Tanzania and Ministry of Agriculture Food Security and Cooperatives, ‗National 

Agriculture Policy‘ (2013). para 1.2. 
1261ibid. para 1.2. 
1262 Ibid. s. 95 (1) (b) (ii-iii). 
1263 URT Ministry of Lands, Housing and Human Settlements Development (n 1250). para 1.2.4. 
1264 ibid. para 1.2.4. 
1265United Republic of Tanzania and Ministry of Land, Human Settlement and Development, ‗National Land 

Policy (2nd Edition)‘ (1997). para, 7.3.2 read together with para. 7. 3.3. 
1266Tenga Ringo, ‗The Right to Food and Security of Pastoral Resources Rights in the United Republic of 

Tanzania‘ in Lorenzo Cotula (ed), The right to food and access to natural resources (IIED 2008). (50-59). p. 
52. 
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In particular, there is equal access to land in Tanzania and everyone is allowed to 

apply and be allocated part of land subject to set legal requirements.
1267

 It is argued 

that equitable access to resources like land and water has a bearing on the realisation 

of the right to adequate food and generation of income to buy food.
1268

 Women for 

example are reportedly to be highly involved in subsistence agriculture than men, 

they also produce more than half of the food crops in households.
1269

  

 

Despite all these facts, it is reportedly that only 27% of women in Tanzania own 

land.
1270

 Among factors behind this situation are; cultural aspects, inadequate land 

use plan, inadequate skills in drafting gender related policies and laws, non-

enforcement of laws, poverty and little awareness of women on land issues.
1271

 It is 

argued that,  although Tanzania is shown to have ratified the Maputo Protocol 2003 

most of her laws are gender blind.
1272

  

 

In particular, to indigenous peoples, Tanzania seems not explicitly recognizing 

internal self-determination of sub-groups. She maintains that all her peoples are 

indigenous as they existed before the colonial inversion.
1273

 This position seems a 

paradox for two major reasons. Firstly, Tanzania has not domesticated international 

                                       
1267

 Village Land Act 1999. s 23 (1) (c) (i). 
1268

IDLO and Irish Aid (n 1251). para 3.1.2.1. 
1269

 Jeniffer Duncan and Scholastica Haule, ‗Women in Tanzania Set for Equal Land Rights-Lets‘make It Happen‘ (Dar Es 

Salaam, 2014) <https://www.theguardian.com/global-development/poverty-matters/2014/oct/15/women-tanzania-equal-

land-rights>.; Sophia Kongela, ‗Gender Equality in Land Ownership and Agricultural Lands in Rural Tanzania: Does 

Matrelienia Tenure System Matter?‘ [2020] African Journal of Land Policy and Geospacial Sciences. p. 23. 
1270

 URT The Ministry of Health, Community Development, Gender, Elderly and Children, ‗Tanzania Country Gender Profile‘ 

(2016). para 4.5.2.3. 
1271

 ibid. para 4.5.2.3; Garance Genicot and Maria Hernandez-de-Benito, ‗Women Land Rights and Village Council in 

Tanzania‘ (Economic and Development Institute, 2019) <https://edi.opml.co.uk/wpcms/wp-

content/uploads/2019/12/19EDILandDraft10.1.pdf>. p. 38; Kongela (n 1269). p. 23. 
1272

 Grace Kazoba and Charles Mbando, ‗The Impact of African Charter and Maputo Protocol in Tanzania‘ in Victor Ayeni 

(ed) (Pretoria University Law Press 2016). p. 254. 
1273 Elifuraha Laltaika, ‗Indigenous Peoples‘ Rights in Tanzania and International Rights Law‘ (2012) 1 Tuma Law Review. pp. 

163-162. 
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frameworks to safeguard indigenous peoples‘ rights.1274 Secondly, the principles 

regulating indigenous peoples such as; consultation and FPIC are not applied when 

land is to be acquired for mining. It thus offers a general provision which guarantee 

inalienability of the natural wealth from the peoples of Tanzania with some 

reflections in some sectors.
1275

  

 

It is generally noted that, such wide scope of recognition of the PSNR principle 

allows the government to exercise wide policy space in formulation her socio-

economic, political and cultural development.
1276

 However, sub-national groups are 

recognised under the non-binding framework in Tanzania.
1277

 Such a recognition 

offers a stepping stone form indigenous peoples to elevate their push towards 

recognition and protection against harms from mining sector.  

 

5.4.1.2 Common but Differentiated Responsibilities  

The CDR principle seem to transpire narrowly in Tanzania through prioritising 

signing and engaging into international agreements with strategic benefits to 

Tanzania.
1278

 It is noted above that there international principles relevant to address 

deforestation, droughts and biodiversity conservation through reforestation.
1279

 

Notably, food insecurity in Tanzania is based on; absence of required technology in 

food production, processing, distribution, storage and inadequate government 

                                       
1274 See for example ratification of; Convention Concerning Indigenous and Tribal Populations.; Indigenous and 

Tribal Peoples  Convention. 
1275 Natural Wealth and Resources (Permanent Sovereignity )Act. s 5(1). 
1276 John Ombella, ‗Liberal Rules on Trade and Investment and the False Promise in Developing Countries: A 

Tanzanian Perspective‘ (2018) 1 Institute of Judicial Administration Lushoto Journal. pp. 37-38. 
1277 Proposed Constitution 2014. 
1278 ibid. Art 22(1) (e). 
1279 See para 3.2.1.1 and 3.2.1.2 above. 
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budget.
1280

 In particular, the value land cover restoration and conserved biodiversity 

such as; plants and bees in food production may not be overemphasized.
1281

 

Arguably, inadequacy of the law and proper policies limits MHCs deriving benefits 

from international frameworks relevant to food security.
1282

 Ratification of 

international instruments may offer a solution to food related challenges such as; 

inadequate number of extension officer and weak and ruined agricultural 

infrastructures.
1283

  

 

However, there seems to exist strong political and administrative will to provide for 

legal and institutional frameworks relevant to land cover restoration, combating 

drought and other natural disasters.
1284

 Also, Tanzania strategizes to enact laws that 

may attract private investment in restoring degraded lands, reforestation and  other 

environmental friendly technology relevant to food security.
1285

 Worth to note 

though, that most of the climate related initiatives are not enforceable yet. 

 

5.4.1.3 No Harm Rule 

In order to safeguard MHCs right to food, prior to any large-scale development 

project such as mining, there is a need to conduct EIA.
1286

 As noted above, EIA 

intends to identify all potential and actual threats to socio-economic and 

environmental impacts in case the project will be approved. Notably, among criteria 

                                       
1280 Ministry of Constitution and Legal Affairs (n 18). para 2.2.3.3 (iii);Ministry of Health and Social Welfare (n 1242). para 79 

(iv).; Legal and Human Right Center, ‗―Unknown Assailants‖: A Threat to Human Rights: Tanzania Human Rights Report‘ 

(2018). para 5.4.1.; United Republic of Tanzania, ‗Sustainable Industries Development Policy SIDP 1996-2020‘ (Ministry 

of Industries and Trade, 1996). para 3.4.8. 
1281 See para 3.2.1.3 above. 
1282 United Republic of Tanzania, ‗Draft National Forest Policy‘ (2008). para 4.4.12. 
1283 Ministry of Constitution and Legal Affairs (n 18). para 2.2.3.3 (iii-v); VPO, ‗Guideline for Integrating Climate Change 

Adaptation into National, Sector Policies,, Plans and Programmes of Tanzania‘ (2012). para 3.1.3, and 3.1.9.; The United 

Republic of Tanzania Ministry of Water, ‗Guidelines for the Preparation of Water Safety Plans - Resilient to Climate 

Change for Rural Water Supply Services‘ (2015). para 1.5 and 1.7. 
1284 VPO, ‗Implementation Strategy for the National Environmental Policy 2(021) for the Period of 2022-2032‘ (2021). para 

3.1.1 (iii). 
1285 ibid. para 2.3 (b) (vii). 
1286Environmental Management Act. s 81 vide Second schedule; The Forest Act 2002. s. 18; The Beekeeping Act. s. 26 (1). 
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for review of natural resources contracts in Tanzania, environmental preservation 

and their impacts on peoples‘ wellbeing are considered.
1287

 Adoption of EIA in 

Tanzania legal framework reflect precautionary rule at international level.
1288

  

 

In order to safeguard MHCs right to food, there is a duty to protect biodiversity 

(forest, bees and fisheries) through prohibition of cutting down trees, mining and or 

disposing wastes in forests.
1289

 Cutting down trees is linked to; soil erosion and 

degradation, climate variation, dwindling of biodiversity such as bees which are vital 

for pollination in food production, and limitation of natural regeneration of 

forests.
1290

 Despite all these legal provisions limiting harm to environment and 

biodiversity, it is indicated that deforestation takes place at the rate of 400,000 

hectors per year in Tanzania.
1291

 Among factors that contribute to deforestation and 

land pollution in Tanzania are inclusive; large-scale mining activities.
1292

  

 

Notably, such a trend of pollution and deforestation diminishes land fertility and 

impairs fresh water productivity. Deforestation also diminishes the carbon 

absorption which may trigger climate change which poses a serious challenge in 

food production. In addition, many rural communities lack proper technologies say 

for food production and storage.
1293

 Absence of incentivised laws to allure 

                                       
1287

 Natural Wealth and Resource Contracts (Review and Renegotiation of Unconscionable Terms)Act 2017. s 6(2) (j-k) 
1288

 See para 3.2.1.3 above. 
1289

 The Forest Act. ss 17 (1) (a-h) 26(a); The Beekeeping Act. s 17 (2). 
1290

 The Forest Act. s 66 (a-c); The Beekeeping Act. s. 17 (1) (2). 
1291

 United Republic of Tanzania, ‗UN Environment: National Report for Conservation on Biological Diversity‘ (2019) 6th. 

p.10. 
1292

 Martin Kijazi and others, ‗Multi-Level Governance, Carbon Management and Land Use Decisions in Tanzania‘ (Centre 

for International Forestry Research 2017). p. 17.; United Republic of Tanzania, ‗UN Environment: National Report for 

Conservation on Biological Diversity‘ (n 1291). p. 8. 
1293 Dolf Lintelo and others, ‗Tanzania Story of Change in Nutrition: Political Commitment, Innovation and Shrinking Political 

Space‘ (2020) 24 Global Food Security. p. 5. 
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technological and or private investment as a means to bridging the food related 

infrastructure gap may not escape to be pointed.
1294

 

 

5.4.1.4 Equitable and Reasonable Utilisation (ERU) 

In Tanzanian perspective the ERU principle is used to guarantee sustainable 

utilisation of natural resources under sectors such as; minerals, land, forest and 

bees.
1295

 With respect to village land, for example, it is required to be planned in a 

manner to allow its sustainable utilisation.
1296

 It is reportedly that, inadequate land 

use plan limits food production at village levels.
1297

 To exemplify this, out of twelve 

thousands villages that exist in Tanzania only 13.5 % of their lands have been 

planned.
1298

 Absence of an integrated land development plan and strategies inhibit 

Tanzania from carry out mining and food production concomitantly, which is 

common in other African countries.
1299

 In addition, absence of clear demarcation to 

identify mining sites borders contribute towards human rights abuse to those who 

unknowingly enter the mining sites either for grazing for example.
1300

  

 

With respect to forests conservation, Tanzania is hailed as a champion in the Eastern 

and Southern Africa region with more than 16 million hectors of reserve forests.
1301

 

The major objective of forest conservation is to guarantee protection of biological 

diversity in forestry, and bees sectors to name but a few.
1302

 Available record shows 

                                       
1294 Ombella, ‗Promoting Water Infrastructure Investment to Accelerate Access to Water in Tanzania‘ (n 988). 
1295 The Forest Act. part viii; The Beekeeping Act. ss 11, 20 and 23. 
1296 The Village Land Act. s 12. 
1297 Didas Kimaro and Proches Hieronimo, ‗Land for Agriculture in Tanzania: Challenges and Opportunities‘ (2014) 1 Journal 

of Land and Society. p. 99. 
1298 URT Ministry of Lands, Housing and Human Settlements Development (n 1250). para 1.2.19. 
1299 Ombella, ‗Upholding Human Rights in AU Member States‘ Extractive Sector: Review of Aspects of Food Security to 

Communities Neighbouring Mines in Selected Countries‘ (n 231). 
1300 RAID, ‗The Deadly Cost of ―ethical‖ Diamonds: Human Rights Abuse at the Petra Diamonds Tanzanian Mine.‘ (RAID 

2020). 
1301 Tanzania, Vice President‘s Office (n 1221). para 2.1.2. 
1302 The Forest Act. s 3 (a, c, e); Water Resources Management Act. s 4 (1) (f). 
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that about one fourth of the land in Tanzania is comprised of unique ecosystem 

conserved in various reserves and national parks.
1303

 Such ecological abundance is 

relevant to food security owing to its richness in diverse biological and genetic 

materials. Conserved forest is also home to valuable insects such as bees which are 

known for natural pollination that guarantees natural breeding and ecosystem 

continuity.
1304

 

 

In addition, it is shown that developed countries depend on modern biological 

breeding in their modern agriculture. However, African countries are dependent on 

natural biological and genetic diversity in traditional agricultural practices.
1305

 

Tanzania prioritises land for agriculture through efforts to restore degraded land by 

planting trees, restoration of depleted fisheries stocks.
1306

 Tanzania for example, 

strives to achieve agricultural transformation leading the agricultural sector into a 

competitive edge to guarantee food security and income generation.
1307

 Indeed, the 

focus is defeat hunger.
1308

  

 

However, regardless of the provisions on conservation of forests and bees and forest, 

ministers are empowered to revoke the declaration of conservation area.
1309

 This is 

paradoxical owing to the fact that, the decision to conserve involved the MHCs, but 

the decision to revoke the conservation declaration seems to be made solely by the 

Minister responsible for forestry. It is apparent that the declaration to revoke 

                                       
1303 United Republic of Tanzania, ‗Draft National Forest Policy‘ (n 1282). para 2.3. 
1304 ibid. para 4.2.2. 
1305 Maria Genullis, Thomas Heckelei and Sebastian Rasch, ‗Towards Understanding the Governance of Varietal and Genetic 

Diversity‘ (2021) 26 Ecology and Society. 
1306 The Forest Act. s 66 (2) (c); URT Ministry of Lands, Housing and Human Settlements Development (n 1250). para 3.3.1.3. 
1307 Ibid. para 4.2 (iv); Tanzania National Agricultural Policy 2013. para 2.24 (iii).; United Republic of Tanzania, ‗Agricultural 

Sector Development Programme Phase Two (ASDP II)‘ (2016). para 3.3.2. 
1308 ibid. para 3.3.2. 
1309 The Beekeeping Act. s 15 (1). 
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conservation status resonates to the compulsory land acquisition for mining 

activities. Such wide discretionary powers are noted in above as limiting efficiency 

of the law in achieving its developmental objectives.
1310

  

 

Additionally, budgetary increment to revolutionize agricultural sector is named as a 

solution of food insecurity in Africa.
1311

 Such commitments are reiterated in 

Tanzania under the ASDP II.
1312

 However, it is reportedly, that the period of 

2010/11-2013/14 the budget allocation for agriculture was between 3%-3.7% of the 

total government budget.
1313

 Consequently, such inadequate budget may hardly 

contribute into a meaning full agricultural revolution.  

 

Notably, Tanzania‘s land potential food production is about 44 million hectors that 

are suitable for agriculture and approximately 30 million hectors suitable for 

irrigation.
1314

 However, only 10 million are used for agriculture while approximately 

0.5 million hectors are under irrigation.
1315

 Majority of Tanzanians in rural areas are 

dependent on rain supported agriculture which is prone to climate changes.
1316

 

Consequently, it is hard for Tanzania to fill the food related infrastructure gap. Poor 

investment in agricultural sector resulting into poor infrastructure in the sector and 

hence low food produce resonates to the resource curse theory postulated by Collier 

and Ross above.
1317

 

                                       
1310 See para 2.3.3.1 (a) (ii) above. 
1311 See para 1.8 and 4.2.1.3 above.  
1312 United Republic of Tanzania, ‗Agricultural Sector Development Programme Phase Two (ASDP II)‘ (n 1307). para 17. 
1313 ibid. para 40. 
1314 URT Ministry of Lands, Housing and Human Settlements Development (n 1250). para 1.2.2 and 3.3.1. 
1315 ibid. para 1.2.2 and 3.3.1. 
1316 Ministry of Constitution and Legal Affairs (n 18). para 2.2.3.2. 
1317

 For detail description of the theory see para 2.3.1 in this study.  
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5.4.1.5 Notification 

Generally, the Mining Act 2018 unlike the Mining Policy 2009 seems to be silent on 

the need of notice to the MHCs prior to commencement of mining activities. The 

policy requires that members of public have to be provided with up-to-date 

information about mining.
1318

 Arguably, information in the mining sector will have 

to cut across a number of aspects such as; whether an area is to be subjected to 

mining or not, the methods or type of mining, the potential impacts on their 

livelihood, compensation scheme, nature and scope benefit they will gain, impacts 

on climate to name but a few. The policy seems silent on the nature of information 

and manner through which the notice is to be issued and or challenged. 

 

In addition, since this study deals with mining on rural land, land and forests related 

laws are worth to be examined here. At the village level for example, any proposed 

use of village land has to be preceded with a notice to the land users, occupiers and 

or owners.
1319

 As shall be noted below the villagers are the owners of the village 

land and for that purposes they have to be informed through the Village 

Assembly.
1320

 Also under forest sector, before the Minister declares an area as 

national, or village or private forest and or bee reserve, such a decision has to be 

gazetted.
1321

 Unlike the Mining Act 2018 and the Forest Act 2002, the Beekeeping 

Act 2002 seems to have a more wide scope of notification to stakeholders.
1322

 For 

example, firstly, the notice has to be circulated into local newspapers in Tanzania.
1323

 

                                       
1318 United Republic of Tanzania, ‗The Mineral Policy of Tanzania‘ (n 1222). para 4 (a). 
1319 The Village Land Act. 
1320 ibid. s 11(2) and 169 (1) (a)(i-iii). 
1321 The Beekeeping Act. s 11. 
1322 ibid. s. 13. 
1323 ibid. s 13 (a). 
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Secondly, the information has to be displayed in public areas such as; local 

government offices and or village offices.
1324

 Thirdly, information has to take into 

account the peoples and or communities dependent on such reserve and their 

customs.
1325

 In particular to peoples‘ custom requirement, it resonates to FPIC 

principle discussed above.
1326

  

 

Despite such legal and policy frameworks, they both seem not express on how and 

where MHCs may challenge the notice of the planned measures. In addition, the two 

frameworks seem silent on the status of the proposed project in case MHCs will 

challenge it. It is also shown that, since most of international law documents are in 

English language, no funds to translate them into local language for wider public 

awareness of global concern of biodiversity loss and or varying climate.
1327

  

 

5.4.1.6 Consultation and Negotiation 

The principle of consultation and negotiation is domesticated in Tanzanian laws 

regulating mining.
1328

 Initially, consultation and negotiation, resonates to MHCs 

opportunity to participate in decision making on issues affecting their wellbeing such 

as; relocation and compensation.
1329

 However, despite such legal and policy 

requirement, it is noted that MHCs are seldom consulted in making such a 

decision.
1330

 As such the Mining Act grants the relevant minister power to waive the 

                                       
1324

 ibid. s 13 (b); The Village Land Act. s 169 (1) (a) (i-iii). 
1325

 The Beekeeping Act. s 13 (c). 
1326

 See para 3.4.1.5  and 4.2.1.1 above. 
1327

 Michal Nachmany, ‗Climate Change Governance in Tanzania: Challenges and Opportunities‘ (Grantham Research 

Institute, 2018). p. 5.; United Republic of Tanzania, ‗UN Environment: National Report for Conservation on Biological 

Diversity‘ (n 1291). p. 4. 
1328

 The Mining Act.; Natural Wealth and Resource Contracts (Review and Renegotiation of Unconscionable Terms)Act. 
1329

 The Village Land Act.; The Mining Act. 
1330

 United Republic of Tanzania, ‗The Mineral Policy of Tanzania‘ (n 1222). para 5.9. 
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consent requirement when land is to be acquired for mining activities.
1331

 It is also 

noted that MHCs are not properly involved in evaluating their compensation in case 

their land is taken form mining.
1332

 Little or non-involvement of MHCs in allocating 

mineral rights results into gross impacts of their livelihood from mining 

activities.
1333

  

 

Also, the principle of consultation and negotiation is a key principle to enable the 

government to do away with burdensome extractive contracts. Notably, consultation 

and negotiation in this form does not include MHCs, but the state and MNCs 

involved in extractive sector. Among factors that may be considered in review and 

renegotiation of extractive contracts; when contracts deny the government and 

peoples of Tanzania a tangible benefit when resources are extracted by MNCs and 

where such contracts limit the power of the state to regulate environmental 

standards.
1334

 Renegotiation of contracts is also a means to disentangle the 

government from stabilization clauses contained in the already signed mining 

contracts which undermines government policy space and any other clause which is 

harmful to peoples wellbeing if implemented.
1335

 

 

Notably, the National Assembly of Tanzania is mandated to review all extractive 

contracts and require the government to re-negotiate them accordingly.
1336

 Recently, 

the government used such provisions of the law and renegotiated mining contracts 

                                       
1331

 Mining Act 2018 (CAP123). 
1332

 United Republic of Tanzania, ‗Report of the Presidential Mining Review Committee to Advise the Government on 

Oversight of the Mining Sector‘ (n 1223). 
1333

 United Republic of Tanzania, ‗The Mineral Policy of Tanzania‘ (n 1222). para 5.9. 
1334

 Natural Wealth and Resource Contracts (Review and Renegotiation of Unconscionable Terms)Act. 
1335

 ibid. 
1336

 See para 5.5.1 below. 
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with Baric Gold Co.
1337

 As a result, the government secured 16% undiluted free 

carried participation through shareholding in the mining licence issued to Baric 

Gold.
1338

 To effect such negotiations, the government established Twiga Cooperation 

where such shares are held for and on behalf of the peoples of Tanzania.
1339

  

 

Despite the remarkable achievement by the government, to enact laws to reclaim the 

state sovereignty over its resources a number of challenges may be identified. It is 

argued for example that, renegotiation of signed contracts requires the consent from 

the MNCs which may not necessarily be provided especially where they are 

benefiting from previous signed contracts.
1340

 Consequently, a state unilateral 

measure to withdrawal from the contract may trigger dispute settlement procedures 

under ICSID framework noted above.
1341

 In addition, since Tanzania has ratified 

some of investment treaties, the stability clauses contained in these treaties and or 

agreements may compel the state to remain bound for some years before they cease 

to operate.
1342

 

 

In addition, since mining activities have impacts on land cover, review of forest and 

or biological conservation laws on consultation and negotiation is vital.
1343

 Although 

the  Mining Act seems silent on procedures through which consultation may be 

effected, biological diversity regulating laws such as forest and bees direct that 

                                       
1337

 Baric, ‗The Launch of Twiga Minerals Heralds Partnership Between Tanzanian Government and Barrick‘ (Barrick, 2019) 

<https://www.barrick.com/English/news/news-details/2019/>.; Faustine Kapama, ‗Land Mark Deal Sets Templet‘ Daily 

News (Dar Es Salaam, 13 July 2020). 
1338

 See para 5.4.1.6 below. 
1339

 Kapama (n 1337). 
1340

John Ombella, ‗Liberal Rules on Trade and Investment and the False Promise in Developing Countries: A Tanzanian 

Perspective‘ (2018) 1 Institute of Judicial Administration Lushoto Journal. p. 40. 
1341

ibid. p.40-42.; see also para 3.3.2.2 above. 
1342ibid. p.41.; The Mining Development Agreement Model 2010. para 15.2. 
1343 The Beekeeping Act. s 8(5). 



 

 

256 

consultation has to be carried out through meeting near to the area so proposed to be 

conserved.
1344

  

 

In particular to peoples whose life is dependent on the forests and or area to be 

subjected to conservation, the law is categorical that, information about conservation 

has to take into account their customs.
1345

 Such a requirement is noted above to open 

a room to FPIC rule which is relevant to indigenous communities who are also 

shown to exist in Tanzania. Despite all these legal requirement, it is noted above 

that, MHCs are rarely consulted when their land is earmarked as potential for mining 

activities. 

 

Secondly, consultation and negotiation is also identified as a tool to amicably settle 

disputes among stakeholders in mining legal framework.
1346

 In particular, Tanzania 

mineral investment related disputes may be explained in threefold. Firstly, all 

disputes related to land acquisition and compensation are subjected to the 

jurisdiction of the Mining Commission.
1347

 Secondly, dispute settlement in the 

mineral investment projects are subjected to the international arbitral 

frameworks.
1348

 However, the international arbitral frameworks are dedicated to 

settling disputes not between states and its nationals, but nationals of other states.
1349

 

As such this discriminatory approach may be arising from MNCs lack of trust to rely 

on domestic institutions on such issues like impartiality and competence. Thirdly, 

                                       
1344 ibid. s 13 (b). 
1345 ibid. 13 (c). 
1346 The Mining Development Agreement Model. para 15.; The Forest Act. s 16(2) (g); The Beekeeping Act. s 18 (2)(g).; 

Proposed Constitution. Art. 22 (1) (e). 
1347

 See para 5.5.2 below. 
1348

 See para 3.3.2.2 above 
1349

 See para 3.3.2.2 above.; Tanzania Investment Act 2002. s 23 (2)(b-c);The Mining Development Agreement Model. para 5; 

The Mining Act 2010.s 10 ()(d). 
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nationals are required to access justice in the local institutions like courts and or 

domestic arbitral forums.
1350

  

 

It is observed that, Tanzania‘s approach of dedicating international institutions such 

as arbitral tribunals limit their policy space and that they are not predictable owing to 

no-application of precedent principle say for example.
1351

 Consequently, adopted 

new laws seem to withdraw Tanzania from such a framework.
1352

 It is however, 

noted that, such a move does not operate with immediacy when the state adopt new 

laws, but rather ceases basing on stabilization clauses contained in specific mineral 

development agreements and Bilateral Investment Treaties (if any).
1353

 

 

5.4.1.7 Stakeholders Participation 

The principle of stakeholders participation has national recognition in Tanzania.
1354

 

Apart from the stakeholders named above, in mining activities in Tanzania key 

stakeholders are; land owners and occupiers (Village Assembly, families and or 

individuals). Other stakeholders are;  private sector companies such as; MNCs, the 

government (central and local) and the non-governmental organisations, research 

cum professional institutions and regulatory organs to name but a few.
1355

 

 

 Such groups are relevant because, firstly, they are required to form part of the 

decision whether to mine or not.
1356

 Citizen participation signifies a room to defend 

                                       
1350 See para 5.5.4 below. 
1351 Ombella, ‗Liberal Rules on Trade and Investment and the False Promise in Developing Countries: A Tanzanian 

Perspective‘ (n 1340). p. 40. 
1352 Natural Wealth and Resources (Permanent Sovereignity )Act. s.11. 
1353 Ombella, ‗Liberal Rules on Trade and Investment and the False Promise in Developing Countries: A Tanzanian 

Perspective‘ (n 1340). pp. 40-42. 
1354 The Village Land Act. s. 3.; The Forest Act. s 3 (b);The Beekeeping Act. s 3 (1)(b).  
1355 The Tanzania Extractive Industries(Transparency and Accountability) Act 2015. s 5 (2) ( c) ; NEMC, ‗The National 

Environmental Research Agenda for Tanzania 2017-2022‘ (NEMC, 2017). pp. 47-51. 
1356

 Land Act 1999, s 3 (i). 
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their interests inclusive their right to access land for food productions hence 

guaranteeing food security. Civil organisations for example are shown to be 

instrumental in guaranteeing transparency and government accountability in the 

extractive sector at a global, sub-regional and Tanzania in particular.
1357

 In order to 

guarantee peoples‘ meaningful participation Tanzania guarantees the right to 

freedom of speech and or opinion.
1358

  

 

Notably, however, it is reportedly that laws and practice in Tanzania amount to 

violation of the freedom of speech through limiting media from publishing 

information to public, threatening and or disappearance of journalist, detaining and 

prosecution of journalists, disruption of internet to name but a few.
1359

 In addition, 

Tanzania has once been held to violate her international obligation to guarantee rule 

of law transparency and good governance by banning media outlets.
1360

 It is also 

reportedly, that the process of compulsory land acquisition does not necessarily seek 

the consent of the land occupiers in Tanzania.
1361

   

  

Secondly, stakeholders are expected to benefit from the decision they make. Benefit 

from mineral sector in Tanzania seems to take various forms, such as; compensation, 

royalties/levy, participation, employment, training and procurement, issued shares 

for local subscription and Corporate Social Responsibility (CSR). However, for the 

purpose of clarity, this part discusses compensation, royalties, levy and training and 
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1359
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employment. 

 

With respect to compensation for land taken for mining activities is one form of 

benefits among others.
1362

 In particular to mining, all claims related to compensation 

are dealt with in the first instance by the Mining Commission.
1363

 Other mining 

human rights related violations are dealt with by either the High Court or 

Commission for Human Rights and Good Governance.
1364

 In particular, 

compensation for land compulsorily acquired for mining is dependent on the value 

of the exhausted improvement by the occupier.
1365

 Consequently, one is 

compensated not on the basis of mere ownership but based on the value he added on 

the land.
1366

  

 

Such a legal position is subjected to a number of criticisms. Firstly, it does not take 

into account the indigenous nomadic pastoral and fruit gathering societies whose 

nature of life does not necessarily add value on land. Secondly, it is reportedly that 

MHCs are not involved in the evaluation of compensation leave alone it being issued 

in a once and for  all lump sum,  inadequate and delayed.
1367

 Perhaps the recent land 

policy reform on the mode of compensation offers a more fair perpetual 

compensation scheme.
1368
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1363

 See para 5.5.2 below. 
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With respect to royalties and levy both the central and local governments are 

involved. Firstly, the government beneficial arrangements there is a compulsory 

government participation in all issued mineral rights under mining licence.
1369

 

Historically, mining companies were mostly allocated mineral rights independent 

from the government. The government role was merely regulatory and collection of 

revenue.
1370

 Recent amendment introduced mandatory government participation in 

all large-scale mining licence to be issued.
1371

 Such amendment grants the 

government 16% undiluted free carried interest in all mining licence to be issued.
1372

  

 

However, such amendment gives primacy to the Central Government, ignoring 

Local Governments and or MHCs. The international frameworks and states best 

practices shows that  MHCs are entitled to a percentage of benefits accruing for 

resource extraction.
1373

 Such a contrast signals lack of transparency in negotiation of 

mineral contracts. It is argued that absence of good governance in allocating mineral 

rights to state owned companies and or indigenous Tanzanians‘ will not spur the 

intended socio-economic empowerment to the country and MHCs in particular.
1374

  

 

Other socio-economic benefits are paid to local governments through levies at the 

rate of 0.3 % of the corporate turnover of all companies (including mining) operating 

within their jurisdiction.
1375

 It  may be argued that the LGAs (District Council) are 

composed of political elected representatives of the respective wards in their 
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jurisdiction.
1376

 District Councils are therefore administrative areas pre-determined 

and established by the responsible minister, not necessarily the MHCs.
1377

 Also, both 

payment of royalties and levy seem to be impacted by corrupt government officials 

who underreport the value of minerals in the mineral concentrates to be processed 

abroad.
1378

 In addition, the government adopted a fixed amount of 200,000 USD per 

year as a means to attract investment.
1379

 Consequently, where mining companies 

make more profit, the LGAs receive the little fixed amount of levy hence limiting 

their ability to repair and or establish new infrastructure such as water and road.
1380

  

 

With respect to employment, training, and procurement it may be argued that these 

are measures intended to empower MHCs. It is reportedly that, Tanzania ranks at 

number 93 and 105 out of 153 countries on two key areas namely; women in 

decision making, women with professional and or technical skills.
1381

 Among factors 

limiting women participation are inclusive; cultural practices, inadequate laws, 

poverty and little participation in decision making in mining sector.
1382

 In particular 

to mining sector Ombella points out some of the legal factors behind the inadequacy 

to be; uncoordinated multiple resources allocation organs, unregulated discretionary 

powers of administrative officials, little margin of women representation in decision 

making organs and absence of legal requirement to empower women through 
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1377 ibid. s 5. 
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procurement of goods and services related to mining.
1383

 In addition, MHCs are not 

involved in planning, implementation, monitoring and evaluation of development 

plans, but the LGAs.
1384

 This is so despite the existence of Development Vision to 

eradicate gender discrimination in all sectors by 2025.
1385

 Such a vision may hardly 

achieved if there are not effective legal measures to guarantee women involvement 

in the mining sector.  

 

5.4.1.8 International Cooperation 

 Global and regional legal frameworks noted above compel natural resources-rich 

states to cooperate as a means to guarantee good governance and sustainable 

extraction, processing, and trading in minerals. Good natural resources governance is 

shown above to have a bearing on MHCs realisation of their rights inclusive the right 

to adequate food.1386 Tanzania is therefore bound to cooperate with international and 

sub-regional initiatives such as KPCS and EITI which are relevant to governance in 

mineral sector. With respect to KPCs, Tanzania has adopted legal framework to 

harmonise its laws with the KPCS initiative. In case of large-scale mining, once the 

licence has been issued every mining sites are allocated Mining Resident Officer 

(MRO) to monitor all minerals mined and sorted daily.
1387

  Data of minerals sorted 

are entered in a book jointly by the MRO and mining site supervisor or his agent. 

Presence of the MRO is mainly to guarantee government revenue through proper 
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records, but also to limit possible infiltration of diamonds from other unregulated 

areas.
1388

  

 

In addition, every mining sites is required to establish a strong room where minerals 

mined and or sorted will be kept for safety before being transferred. Access to the 

room is limited to the authorised officers namely the MRO and the mining site 

supervisor and or his agent.
1389

 Such a strict regulation is aimed at addressing the 

above noted concerns of inadequate data on amount of diamond produced and 

potential  infiltration of diamonds from other unregulated areas.
1390

  

 

Moreover, diamonds so mined may be removed from the mining site for trading in 

the established mineral trading houses and or for export, only under government 

supervision.
1391

 International trading of rough diamond is regulated under specific 

regulation owing to lack of local beneficiation industries in Tanzania.
1392

 

Consequently, the Mining Commission is authorised to deal as the country focal 

point to certify all rough diamonds from Tanzania, and or those which are on 

transit.
1393

 As such, no rough diamond consignment may be exported and or 

imported to Tanzania unless it complies with the KPCS.
1394

 Regulation of dealing 

with minerals through licensing, mining site supervision, export and or import 

permits resonates to Tanzania‘s obligation to promote peace, security and human 

rights at the global and sub-regional levels.
1395
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Notably, the area of penalty in case one deals with minerals in unauthorised manner 

seems to be fluctuating.
1396

 For example, in the year 2018 penalty for an individual 

person was set at the maximum of ten million TSHS and or imprisonment for not 

more than 3years.
1397

 With respect to corporate person the fine was set at the 

maximum of 50 Million TSHS.
1398

 However, the  year 2019 amendment brought 

with it a seemingly lenient   approach where minimum penalties were set and 

absence of penalties to company directors. In case of individual person the fine of 

not less than 5million TSHS but not exceeding 10million TSHS and or imprisonment 

for one or not more than three years.
1399

 In case of corporate person fine is set at the 

minimum of 10 Million TSHS and maximum of 50 TSHS.
1400

  

 

However, there are proposed amendment which seems to provide for more deterrent 

penalties. For example, it is proposed that, fines for individuals to rise  from the 

minimum of 5-10Million TSHS to a minimum of 10-50Million TSHS.
1401

 In case of 

corporate person, the fines are proposed to increase from a minimum of 10-50 

Million TSHS to a minimum of 50-100 million TSHS.
1402

 It may be noted that, 

despite such deterrent penalties the proposed amendments are yet in force, they are 

silent on criteria to guide the court in reaching decision. Leaving a wide discretion 

may create environment that fuel corrupt practices to law interpretation and 
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enforcement organs in order to get lenient penalty on conviction.
1403

 

 

Notably, rough diamond is mainly mined in Shinyanga where the Petra Diamonds 

Company a subsidiary of Willamson Diamond Limited is operating.
1404

 According to 

two reports on Tanzania‘s compliance with the KPCS dated 2018 and 2020, the 

Petra Diamonds contribute more than 90% of all exported rough diamonds from 

Tanzania.
1405

 Both the mining company and the government have turned a blind eye 

on the reported human rights violation linked with the rough diamond mining in 

Shinyanga. According to RAID, MHCs face human rights abuse from the security 

companies and or police officers, hired by the mining company long since 2015.
1406

 

Among abuses are linked to extra judicial killings, torture, harassment and ill 

treatment.
1407

   

 

In particular, the KPCS reports above seem silent on these allegations posed by the 

RAID report. Potential grounds of such a silence may be argued in twofold. Firstly, 

the adopted definition of rough diamond as a conflict mineral at international level 

has excluded, diamonds mined in human rights conflicts induced by non-rebel and or 

belligerent groups. A good example is noted above over the Marange saga in 

Zimbabwe.
1408

 Secondly, most of the victims of human rights abuse are generally 

categorized as criminal trespassers in to the Petra Diamond mines. This seems 
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contrary to the experience noted above, where both mining and agricultural activities 

may be carried out concurrently.
1409

 Consequently, instead of being protected they 

are charged, convicted and jailed.
1410

  

 

Government and law enforcers attitude towards victims seems to silence their voice 

against the company for remedy. Even those who attempt to press for their rights 

against the mining company, they end up being threatened, discouraged and on top 

of it have no financial ability to file cases against the company.
1411

 Such a reality 

may be argued in two folds. Firstly, it cast a shadow upon the KPCS as a scheme 

desirous to empower locals leave alone halting human rights abuse in areas where 

mining is taking place. Secondly, it violates the international standard upholding all 

human rights as being interdependent and indivisible which is also recognized in 

Tanzania.
1412

 

 

With respect to Tanzania‘s efforts to guarantee transparency and accountability in 

the extractive sector, it also joined with the international and sub-regional initiative 

on the same. Owing to its strong political will to guarantee transparency in the 

sector, Tanzania joined the EITI since 2009 and approved in 2012 three years before 

enacting a specific law on the same.
1413

 In particular, Tanzania domesticated the 

international framework on transparency under her extractive related laws in the year 

2015 and reformed it in the year 2017.
1414
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Under such laws, mining companies therefore are duty bound not only to submit 

their contracts, licenses, environmental plans and beneficial ownership to the 

established Committee but also publish them on their websites.
1415

 Also mining 

companies and state departments are also required to submit accounts of all monies 

paid and received respectively, to the established Committee.
1416

 Such information is 

reconciled by independent auditor who eventually produces a report to be debated 

not only in the parliament but also, the general public.
1417

 Mining companies and or 

state departments are to be faced with a penalty ranging from 10-150 in case they 

will not cooperate with the established committee.
1418

  

 

According to Japhace Posian and Hendry Kagodi, the move by Tanzania to 

domesticate the transparency initiative has offered public access to information they 

may bank on to hold the state into account.
1419

 Transparency laws are also shown to 

be a tool to mainstream transparency and accountability in government departments 

and attracting foreign investment.
1420

 Similar view is also shared by Ombella who 

praises the adopted laws granting National Assembly mandate to review mining 

contracts as a means to hold the government into account.
1421

  

 

However, despite the positive impacts of the transparency laws, it is reportedly that; 

mining impacts on MHCs is still very weak, unclear resource-revenue sharing to 
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local communities, little or no report of beneficial owners in mining companies and 

dwindling of voices from the public in holding the government into account.
1422

 In 

addition, records of mining companies operating in Tanzania seem confusing and 

hence hinder states efforts to hold such companies into account. It is reportedly for 

example that out of 50 mining companies obliged to report to the Committee, only 

32 did actually report.
1423

 Even the few reporting companies about half of them did 

not report on beneficial ownership.
1424

 Among reasons advanced against such a trend 

are; companies had long relocated to other countries, others did suspend their 

operation and others could not be located.
1425

 Indeed, such grounds signals 

inadequate coordination.  

 

5.4.2 Safeguarding MHCs Access to Clean Water in Tanzania 

The right to water in Tanzania is not expressly provided for under the Constitution. 

However, it is impliedly provided for through recognition of the right to life and or 

the right to clean and safe environment. In addition, the right to clean water is also 

provided impliedly where parents and or guardians are required to provide for basic 

necessities relevant to support child growth.
1426

 Notably, the National Water Policy 

2002 seems to recognise the right to water.
1427

  

 

However, since the policy is not a legal instrument, its recognition is relevant only to 

influence enactment of laws relevant to water resources management. In addition, 
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the legal framework seems silent on elements relevant to right to water which 

include its; availability, quality, accessibility. Such a fact seems to be influenced by 

the obligation upon the government and other water sector stakeholders to guarantee 

progressive realisation of such a right. 

  

Notably, in defining the right to water, Tanzania seems to refer international 

instruments such as; UDHR, ICESCR and UNGA resolutions which are relevant to 

water.
1428

 As noted above these instruments set the required standards on quality, 

quantity and other elements such as cultural acceptance of water services.
1429

 In 

particular, this part critically, discuss quality aspects of water owing to noted 

potential and actual mining impacts on water pollution.
1430

 To arrive at logical 

conclusion, same international principles are examined hereunder. 

 

5.4.2.1 Permanent Sovereignty over Natural Resources 

Generally, the PSNR principle is guaranteed under natural resources and wealth 

regulating laws.
1431

 State sovereignty over water resources is also explicitly provided 

under water resources management law.
1432

 Consequently, the state is empowered to 

enact laws and regulations on access and use of water resources which will guarantee 

not only its access but also its justiciability. 

 

However, apart from the fact that the MHCs right to water is not justiciable, even its 

access to rural communities is a challenge.
1433

 It is estimated that more than 60% of 
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the rural communities do not have access to clean water in Africa.
1434

 In particular to 

Tanzania, in the year 2016 only 59% of the rural communities have access to clean 

water.
1435

 Recently, it is reportedly that  the rate of access to clean water is 70%- 

84% to rural and urban communities respectively.
1436

 As such the trend signifies 

progressive realisation of right to clean water by rural communities which is a 

principle recognised at international, regional and domestic level.
1437

 However, still a 

considerable number of rural communities are subjected to unsafe water sources; 

boreholes, streams, rivers,  and lakes.
1438

 

 

In particular, to sub-national groups, the legal framework recognizes customary 

rights over water resources.
1439

 On this, Water Users Associations (WUAs) are 

allowed to not only manage but own water resources and infrastructures relevant for 

water supply.
1440

 Recognition of customary water resources ownership and 

management is relevant in Tanzania where the state seems to have meagre budget to 

finance water supply infrastructure to all.
1441

 Recognition of customary rights in 

water resources signals implied recognition of the internal self-determination in 

water sector. However, Tanzania seems to be very cautious in expressly providing 

for internal self-determination as it insist on state cohesion and national border 

integrity.
1442
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Furthermore, with regard to access to water for domestic uses, the water regulating 

laws seem to provide for a requirement to provide clean water to vulnerable 

communities.
1443

 Notably, the law seems to suffer two weaknesses. Firstly, it is silent 

on the definition of the term economically disadvantaged persons, which would have 

set the scope of the persons to be considered by the Water Supply and Sanitation 

Authority (WSSA). Consequently, it seems that the section may hardly be enforced 

owing to the fact that, it confers no right to anyone in particular.  

 

Secondly, the wording of the statute in the provision seems to be a soft law for two 

major reasons. Firstly, the section seems too general to confer any right. As such the 

provision uses the word, ‗shall take into account‘ which may hardly be determined to 

have happened or not, because there are no criteria set to measure whether the 

authority did take into account or not. Secondly, there seems to lack compelling 

forces on the side of the WSSA to implement the section. Absence of sanction in 

coined to the set obligation makes it a mere aspiration. 

 

5.4.2.2 Common but Differentiated Responsibilities (CDR) 

Water regulating law in Tanzania has domesticated the CDR principle.
1444

 The CDR 

principle recognition in Tanzania is relevant to address water sector challenges such 

as; adequate human resources and limited domestic sources relevant to finance water 

related infrastructure.
1445

 Others are inclusive; limited budget, inadequate experts on 

climate change and adaptation and limited hydrological technologies.
1446

 It is also 
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reportedly that, lack of sustainability in water infrastructure  projects and 

inadequately repaired water infrastructure which in turn impacts both water quality 

and quantity are among the challenges of water sector in Tanzania.
1447

  

 

As such, climate change impacts are real in Tanzania as evidenced by decreasing of 

the glacier on top of Mount Kilimanjaro, and increase of the sea level resulting into 

disappearance of Miziwe and Fungu la Nyani islands.
1448

 Other impacts are also 

noted with respect to storms and cyclones which destroy various infrastructures 

including relevant to; transport and water storage and supply.
1449

 Reportedly, more 

than 70% of natural disasters in Tanzania are linked to climate change impacts.
1450

 It 

is estimated that Tanzania needs about USD 500 million to mitigate the impacts of 

climate change.
1451

 Such amount is also projected to raise  to USD one billion by 

2030.
1452

 Such impacts are felt by Tanzania despite her negligible contribution 

towards increasing effects of climate change.
1453

 

 

Notably, there is an indication of political will in addressing the climate change 

impacts in Tanzania. As above noted, UN member states under the Paris Agreement 

are obliged to file their National Determined Contribution.
1454

 The key objective of 

the NDC is to provide for state priorities, identify how states will implement the 

adoption or mitigation of climate change and exposing areas that need support from 
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global partners in climate change regulation.
1455

 In addition, laws and policies are 

being reviewed to mainstream climate change issues. For example, through 

established funds under various sectors, Tanzania is expected to be aligned to 

international donors and or private firms related to international conservation of 

nature and biodiversity.
1456

  

 

Notably however, Tanzania is yet to enact a policy and or legislation relevant to 

addressing climate change issues.
1457

 This is so despite of the fact that, through 

climate related legislation, Tanzania may benefit from global partners such as Global 

Environmental Facility among others.
1458

 Consequently, climate related benefits 

seem to be project specific owing to absence of clear climate change policy and 

missing links in the existing sectoral policies.
1459

  

 

5.4.2.3 No harm Rule 

The no harm rule is recognised under environmental and water related laws.
1460

 In 

particular, safeguarding the right to clean water environmental laws require 

anthropogenic activities to limit the amount of effluents they discharge to water 

bodies.
1461

 With respect to mining activities, they are restricted to be carried beyond 

200 metres near water sources.
1462

 However, the Environmental Management Act  

2004 (EMA 2004) unlike the Mining Act 2018, sets a distance of 60 metres.
1463

  

 

                                       
1455  VPO, ‗Nationally Determined Contribution‘ (n 1450). para 1. 
1456 The Forest Act. s 80;The Water Supply and Sanitation Act 2019. s 55 (3) (b). 
1457VPO and NEMC (n 1448). para 3.7. 
1458 Tanzania, Vice President‘s Office (n 1221). para 4.7.3 (a-g). 
1459 Doroth Amwata and others, ‗Review of Policies and Frameworks on Climate Change, Agriculture, Food and Nutrition 

Security in Tanzania‘ (InfoNote, 2020). p.3; Nachmany (n 1327). p. 3. 
1460 Water Resources Management Act. ss. 9 and 39; The Forest Act. ss 8,9 vide s 18.  
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In particular, to distance from water sources, the two laws seem to contradict each 

other. Firstly, contradiction may be noted where the EMA 2004 sets a shorter 

distance than it is provided under the Mining Act 2018. Secondly, the contradiction 

seems on the scope of protection where the EMA 2004 protects all water bodies, but 

the Mining Act 2018 focuses on reservoir and dams. The limited scope ignores lakes, 

rivers, streams and boreholes which are major sources of water in rural 

communities.
1464

  

 

The third contradiction may be noted on the fact that the EMA 2004 being the 

general law on environment, no law is expected to contradict its provisions.
1465

 The 

fourth contradiction is also noted in the proposed amendment of the EMA 2004. The 

amendment seems allow human activities to take place in a range of less than 60 

metres from water sources subject to approval by the Cabinet.
1466

 Consequently, 

despite the good intention under the Mining Act 2018, such inconsistency  may pose 

a challenge in safeguarding MHCs access to clean water. 

 

In addition, the EMA 2004 provides another avenue to safeguard MHCs access to 

clean water by holding mining companies accountable for pollution if any.
1467

 

Consequently, despite of the fact that the right to clean water is not expressly  

provided for under the Mining Act, 20018 and the EMA  2004 still the right to clean 

water may be pursued through other rights such as the right to clean safe and healthy 

environment evidencing the fact that human rights are ―indivisible, interdependent 
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and interrelated.‖
1468

  

 

However, in Tanzania instances of mining activities polluting river waters are 

reportedly common.
1469

 In order to address this challenge, mining companies are 

required not to  pollute water sources.
1470

 Mining companies are also required to 

report to BWB the data of underground waters in their daily routine.
1471

 It may be 

argued that, perhaps the ongoing water resources pollution is contributed by factors 

such as; inadequate monitoring and questionable ethics of governmental officials and 

less severe penalties, and inadequate monitoring.  

 

With respect to inadequate monitoring, water sector law seems to bring the sense of 

self-regulation in the water sector when mining companies are required to report data 

on underground waters in their activities. This is because nothing in this section 

seems to show that mining companies will comply with the set obligations. Such a 

weakness of the law coupled with absence of ties between the issuing of mining 

license and water protection condition, noted under the Mining Act 2018 inhibits 

MHCs from accessing clean water.  

 

With respect to questionable ethics of state officials, it was once alleged by the then 

President of Tanzania His Excellency John Magufuli that he knew that the NEMC 

report on pollution of River Mara tributary was doctored under the influence of 

                                       
1468 The WSSD Copenhagen declaration on social development A/CONF.166/9 of 14th March 1995, Commitment 1 para (g). 
1469 Protestbarrick.net Someone else‘s treasure Tanzania accessed in 

http://protestbarrick.net/downloads/SomeoneElsesTreasure_tanz.pdf. Last visited 13, January 2020. ; Fumbuka 

Nw‘anakilala, ‗Tanzania Orders Clean-up at Acacia Gold Mine and Threatens Closure‘, (BusinessLive, 2019) 

<https://www.businesslive.co.za/bd/world/africa/2019-03-08>., last visited on 13 January 2020. 
1470 Water Resources Management Act 2009. s 39 (1). 
1471

 Ibid. s 58. 
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investors.
1472

 As such, Tanzania is indicated to suffer from inadequate governance 

owing to a mismatch between law and practice, a sign that may resonate to 

corruption and or weak institutions.
1473

 With respect to penalties, upon  conviction of 

polluting water resources the minimum fine is set at one million TSHS and or 

imprisonment not less than six months.
1474

 The Basin Water Board (BWB) is not 

given criteria to base their decision to issue higher penalty. Consequently, it is left to 

their discretion, a fact that may act as a sanctuary for corrupt practices. 

5.4.2.4 Equitable and Reasonable Utilisation (ERU) 

Water is vital for domestic use, hydropower generation, agriculture, industrial 

growth and ecosystem continuity to name but a few.
1475

 Basing on its importance the 

principle of reasonable and equitable utilisation is domesticated in Tanzania.
1476

 

Under the Mining Act 2018 for example the principle requires mineral rights holders 

to use their rights in a reasonable manner such that other peoples‘ interests will not 

be affected, MHCs inclusive [emphasis added].
1477

  

 

In order to achieve reasonable and equitable utilisation of water resources, water and 

forest resources management plans are given primacy to any development 

projects.
1478

 Through plans, criteria for allocation of water for domestic, industrial 

use and or  ecological conservation will be set clear. In addition, peoples‘ rights and 
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 Water Resources Management Act. s. 103. 
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obligations towards the resources will be ironed out.
1479

 For example, water 

resources management laws requires access to clean water for domestic use, to be 

given primacy over, ecological conservation and anthropogenic development 

activities.
1480

 It is argued that, through village land use plans the size of potential 

village land will be identified, for settlement and or investment purposes will be set 

aside.
1481

  

 

Despite such notable value of water resources plans, it is reported that about one-

third of all boreholes drilled in the country since 2014-2018 are dry.
1482

 Although not 

specifically pointed out, increased deforestation has a bearing on droughts and hence 

impacts water accessibility. Notably, water accessibility among other factors is 

caused by poor quality of water from majority of functioning boreholes.  

 

Water from bore holes is reported to be of poor quality owing to presence of harmful 

elements such as; alkaline, iron and manganese. Such challenges are reportedly to be 

caused by absence of sustainable plans relating to utilisation of underground waters 

and mining activities [emphasis added].
1483

 It is shown for example, that there is no 

any underground monitoring stations in Lakes Victoria and Tanganyika.
1484

 In 

addition, it is shown that water related development activities are delinked and 

poorly coordinated even under Ministry of Water.
1485
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5.4.2.5 Notification 

At the country level, the notification principle applies, although it takes different 

approaches under various sectors. For example, under the water resources 

notification takes an approach of Government Notice (GN). This is common tool of 

communication between the government and the general public when the Minister 

responsible for water resources makes decision. It is show for example among 

decision the Minister can make classification and declaration of water reserves.
1486

 

Such a declaration identifies anthropogenic activities which shall be restricted near 

the water reserve. It also set time frame and objectives of reserving the water 

resources.
1487

  

 

As such, a notice to MHCs on issues related to mining seems not provided for under 

the Mining Act. Despite such a gap, relevant policies on water, mineral and forests 

set a requirement of integrated resources planning and management.
1488

 In particular, 

they require involvement of all villages and ward levels in planning and decision 

making before a project is approved, hence they need to be notified of such 

projects.
1489

 This presupposes the down-top approach to development which will 

guarantee MHCs‘ interests and priorities will be preserved.
1490

 However, it is noted 

that, even when notice is a legal requirement most African states prefer Government 

Notice (GN) in publicising their plans to the public. Arguably, the GN approach 
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1489

 United Republic of Tanzania: Ministry of Water and Livestock Development (n 1427). para 6.1.5. 
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seems not friendly since not all members of public get access to them.
1491

 

 

Borrowing experience from other sector related to water, such as forest,  notice is 

required when the Minister and or Director of Forest intend to declare any land as 

national or village land forest reserve.
1492

 It is also required as a means to curb 

widespread of bush fire which threatens vegetation cover and water resources as 

well.
1493

 As such the notice has to be precise as on the area, time and scope of the 

fire that he will kindle.
1494

  

 

5.4.1.6 Consultation and Negotiation 

 At the national level, the principle of consultation and negotiation applies in relation 

to preserving water resources for its sustainable availability. For example, there is a 

requirement that respective Ministers in water and forests, to consult; environmental 

experts, BWB, Local Governments, forest and water users associations and research 

institutions before they declare an area as water or forest protected zones.
1495

 As 

such consultation is used as a tool to gain knowledge, and acceptance of the 

proposed plan by the Minister among stakeholders.
1496

  

 

In addition, consultation and negotiation is also relied in reaching an agreement of 

joint management of forest reserves between stakeholders such as; village and 
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district councils, private firms, individuals, associations and or other groups.
1497

 It is 

thus a mandatory element to be covered in any forest concession agreement to 

protect peoples‘ livelihood.
1498

 In particular, the nature and scope of consultation of 

the forest people is unclearly provided. Despite of the fact that Tanzania voted for 

the UNDRIP 2007, it has denied existence of indigenous peoples within her 

borders.
1499

 It is argued that, many states are cynical in recognition and protection of 

indigenous peoples owing to their potential veto in accessing resources within their 

territory.
1500

  

 

Despite such fear, it is shown that the potential veto power does not exist when 

consultation and FPIC is properly procured.
1501

 Even where the resources are 

unreasonably withheld by the indigenous communities, laws may be used to regulate 

their access. Regulation of resources in indigenous territories may take place in two 

major ways, firstly by allocating them the right to exploit such resources. Secondly, 

by proceeding to exploit them provided the indigenous peoples‘ livelihood is not 

grossly impacted and that they gain benefits from the extraction of the resources.
1502

 

 

Next, consultation and negotiation is also regarded as a means to settle disputes at 

international and national levels.
1503

 Since a number of stakeholders are involved in 

forest conservation, potential disputes may also arise. With regard to water resources 
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consultation as a dispute settlement mechanism is impliedly provided where the 

responsible minister is empowered to represent Tanzania in all consultations and 

negotiations related to trans-boundary water issues.
1504

  

 

5.4.2.7 Stakeholders Participation 

Stakeholders‘ participation in decision making is vital principle recognised as a 

means to safeguard MHCs right clean water in Tanzania.
1505

 In addition to the above 

noted stakeholders in water sector, Tanzania recognises the following; water users 

associations, groups, families, individuals, local communities, environmental 

experts, village councils and LGAs.
1506

 It is above noted that, consultation of these 

stakeholders is vital in preparation of forest management plan.
1507

 Despite of the 

relevancy of the stakeholders participation in safeguarding MHC right to water, it is 

shown that, MHCs are rarely involved in planning, implantation, monitoring and  

assessment of mineral and water resources.
1508

 

 

In order to guarantee effective participation of these groups in decision making, the 

need to safeguard access to information, access to justice and protection of informers 

is vital. With respect to access to justice for example, the water sector laws designate 

the Catchment Committee as an organ to settle water related disputes.
1509

 It may be 

noted here that such an organ offers a general administrative remedy in case of water 

disputes among its users. In addition, it functions independently, from the Mining 
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Commission which handles disputes arising from allocation of mineral rights.
1510

 

The discussion above however, indicates that Kenya have established a special 

tribunal on water related disputes a move which signals justiciability of the right to 

water.
1511

  

 

In addition, participation in decision making resonates to benefit sharing from the 

management and or use of water resources. Among notable benefits accruing to 

stakeholders in shared water resources are reportedly to be; equitable allocation of 

water resources for their socio-economic and cultural use, guarantee of good water 

resources governance through established institutions and guarantee of progressive 

realisation of human rights linked to water resources such a right to water and 

food.
1512

 Despite such notable benefits, it is noted above that, the River Nile Basin 

seems to be constrained owing to competing interests among riparian states. 

 

5.4.2.8 International Cooperation 

It may be noted from the discussion above that two major initiatives at international 

levels on sustainable regulation of minerals sector namely, KPCS and EITI.
1513

 With 

respect to KPCS, the key principle seems to be delinking minerals from violating 

human rights in areas where they are mined. However, the KPCs framework seems 

to be silent on  environmental issues.
1514

 It is noted above  RMOs are allocate in 

every mining sites to verify data related to sorting, and quantity of minerals mined 

                                       
1510

 See para 5.5.2 below. 
1511

 See para 4.2.2.1 above. 
1512

 Jessica Campese, ‗Equitable Benefit Sharing: Exploring Experience Ad Lessons for REDD+ in Tanzania‘ (Tanzania 
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per day.
1515

 The mandate of RMO is not linked to issues such as; environmental and 

or underground water data. 

 

With respect EITI, its focus lies on instilling transparency in natural resources 

revenue which includes mining as well. It is noted above that with time the EITI 

scope of transparency has been widening, from revenue, beneficial ownership, to 

contracts, laws, environment, and gender. A notable distinction between the KPCs 

and EITI lies on the progressive coverage of a number of aspects to be disclosed, for 

example, by the year 2019, environmental issues are also among aspects to be 

disclosed.
1516

  

 

Although EIA is noted above as a weak approach towards safeguarding MHCs rights 

to water, its recognition under the EITI signals a new beginning where such rights 

may be protected. It is shown that, communities are calling for disclosure of 

environmental pollution fines and how are they spent to mitigate MHCs impacts 

caused by mining on water say for example.
1517

 However, despite the evolution and 

EITI reporting standards, the TEITA seems to have not provided gender issues under 

her transparency and accountability laws.
1518

 

 

In addition, Tanzania‘s geographical location in the Great Lakes Zone of Eastern 

Africa compels cooperation on sustainable utilisation of such water resources.
1519

 In 
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recognition of the principle of intentional cooperation Tanzania has negotiated and 

signed a number of international instruments regulating shared water resources such 

as; Lake Victoria, Tanganyika, River Nile and River Zambezi.
1520

 Tanzania‘s 

approach to manage shared water bodies through joint commissions and or 

authorities tallies with the call for harmonisation of legal frameworks to safeguard 

MHCs rights to water noted above. 

However, despite such achievements by Tanzania, a number of challenges are still 

notable. Among them are;  unsustainable use of trans-boundary water resources as 

human activities overrides conservation.
1521

 Other challenges are; inadequate human 

resources, inadequate technology and limited budget.
1522

 Additionally, non-

ratification of international principles and political instability which acts as a 

sanctuary for mistrust among riparian states seem to limit joint efforts to safeguard 

shared waters.
1523

 

 

5.5 Institutional Framework  

It is noted above that institutions are relevant in guaranteeing progressive relaisation 

of human rights.1524 In Tanzania for example istitutions such as courts are relevant in 

remedying potential and or actual violation of human rights either by the government 

and or other development parteners.1525 It is also argued that one among the 

challenges facing Tanzania‘s efforts safeguard MHCs rights to clean water and 
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adequate food is inadequate institutions relevant to coordinate and guarantee good 

resources governance.
1526

 It is noted that, ability of the state to establish robust 

institutions will spur good governance and limit arbitrariness of the government 

officials and or corruption.
1527

  

 

In particular to Tanzania, there  is a strategic projection that, by the year 2025, there 

should exist strong institutional framework to address governance in resources 

extraction.
1528

  Good governance iin resources extraction is shown above to have a 

great bearing on realisation of MHCs rights to clean water and adequate food.1529 

Consequently, this part critically discusesses both institutions relevant for protection 

of human rights and good natural resources governance. The discussion is organised 

in two major levels which are the national and local. The discussion begins with 

national level institutions; 

  

5.5.1  Parliament of Tanzania 

The Parliament of the United Republic of Tanzania (PURT) is one among the three 

constitutional organs of the state namely the judiciary, executive and legislature.
1530

 

It is composed of two main parts namely the President and the National Assembly 

(the Assembly).
1531

 As such  matters to be decided by the PURT example passing of 

legislation have to gain the approval of both the President and the Assembly.
1532
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The National Assembly is composed of three main types of members. Firstly there 

are elected members who are representatives of their respective constituencies where 

they contested during the general election and or by-election.
1533

 In this category the 

number is fixed basing on the number of constituencies declared by the Electoral 

Commission. Secondly there are appointed and or nominated members. On the first 

hand of the nominated members, the URT Constitution grants power to the president 

to appoint a maximum of ten members of the Assembly of his choice.  On the second 

hand of the appointed members, these are women special seats who are not less than 

15% of the total number of members of the Assembly.
1534

 Notably, the percentage is 

proportionately shared between the political parties that have won seats in the 

Assembly.
1535

 The third group of members is the representatives from the House of 

Representatives of Zanzibar whom are limited to five in total.
1536

  

 

According to the Constitution, the PURT is an organ that has dual role. Firstly it is 

responsible for making and unmaking laws.
1537

 It is noted above that all the 

international treaties have to be domesticated through either a special Act of the 

parliament or through amendments of an existing laws for there to be compliance.
1538

 

In making or unmaking laws, the parliament is required to involve various 

stakeholders for comments and in puts to the proposed laws.
1539

 Hamud Majamba 

argues that, the essence of the rule that ignorance of law is not a defence is based on 
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the fact that public is involved by the parliament in making laws through tabling and  

public hearing laws of bills.
1540

  

 

However it is argued that the parliament has a tendency of passing bills under 

certificate of urgency a fact which limits stakeholders‘ participation.
1541

 Notably, 

even when stakeholders are involved, they are filtered or rather a public notice 

issued in short notice to limit their participation.
1542

 Such a trend has once been 

argued to create a general perception that, natural resources laws have been passed 

with the view not to benefit locals but rather to meet interests of foreign extractive 

MNCs.
1543

   

 

Secondly, it is the organ that holds the government into account basing on its daily 

activities.
1544

 It is argued that the recently passed laws regulating natural resources 

have incorporated the democratic principle of transparency through granting power 

to the Assembly to review and order renegotiation or otherwise all natural resources 

contracts.
1545

 Despite such achievement, the current composition of the parliament 

shows that, the ruling party has more than 300 seats while the opposition parties 

jointly have less than 20 representatives.
1546

 Primarily, strong oppositional political 

party representatives are vital in holding the government accountable as they aspire 

                                       
1540

 Hamudi Majamba, ‗The Paradox of the Legislative Drafting Process in Tanzania‘ (2019) 40 Statute Law Review. p. 330. 
1541

 Florance Luoga, ‗Challenges in Setting up Legal Frameworks for Natural Resources Governance in the Eastern African 

Countries‘ (2016) 43 African Review. p. 8; Jesse Ovadia, ‗Local Content in Tanzania‘s Gas and Minerals Sectors: Who 

Regulates?‘ (Chr Michelsen Institute, 2017) <https://www.cmi.no/publications/6314-local-content-in-tanzanias-gas-and-

minerals>. 
1542 Luoga (n 1541). p. 8.; Legal and Human Right Center (n 1359). para 2.3. 
1543 Jody Emel, Matthew Huber and Madoshi Makene, ‗Extracting Sovereignty: Capital, Territory and Gold Mining in 

Tanzania‘ (2011) 30 Political Geography. p. 77. 
1544 United Republic of Tanzania Constitution. Art. 63 (2),(3) (a-e).; See also para 5.4.1.8 above and para 5.5.8 below. 
1545 Ombella, ‗Liberal Rules on Trade and Investment and the False Promise in Developing Countries: A Tanzanian 

Perspective‘ (n 1276). p. 39. 
1546 URT Parliament of Tanzania, ‗Members of the Parliament‘ (The Parliament of Tanzania, 2021) 

<https://www.parliament.go.tz/mps-list> accessed 23 September 2021. 



 

 

288 

to one day lead the government.
1547

  

 

With respect to elected women members of the parliament, it is reportedly that 

according to results of 2020 general election, women composition is less than ten 

percent of the total elected members.
1548

 As such this feeble representation of women 

resonates to the above noted gender gap in policy formulating organs of the state.
1549

 

Consequently, such a composition is not healthy for such an organ entrusted to hold 

the government into account. Unlike members of oppositional parties, ruling party 

members may be influenced by party loyalty that will undermine their role in 

monitoring government activities. This is even true given the powers of the 

parliament in amending the constitution, and or repealing or suspending application 

of legislation, such powers are said to be very wide.
1550

  

 

However, it is shown that, a number of factors limit the potentials of a member of 

parliament in making decision relevant to extractive sector.
1551

 Among such factors, 

some are relevant to Tanzania example; the levels of education of members of 

national assembly compared to the complex and technical nature of the extractive 

sector, influence from the extractive firms and confidentiality clauses which are 

common in mining contracts.
1552

  

 

                                       
1547 G Kanyeihamba, Commentaries on Law, Politics and Governance 2nd Impression (Law Africa 2006).p.118. 
1548 Legal and Human Right Center (n 1359). para 2.3. 
1549 See para 3.2.1.7 and 6.4.2.1 above. 
1550 United Republic of Tanzania Constitution. Art. 98 (1).; Rev Christopher Mtikila v the Attorney General [1993] High Court 

of Tanzania (Dodoma) Civil Case No. 5. pp. 12-13. 
1551 Annie Chikwanha, ‗Combating Corruption in the  Extractive Industry in Africa‘ (Swedish International Development 

Cooperation Agency, 2016). p. 13. 
1552ibid. p.13.  
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5.5.2  Mining Commission 

Mining Commission, is an organ established under the Mining Act 2018.
1553

 It is 

composed of nine members headed by the chairman.
1554

 The chairman as it is for the 

rest of other members save for two co-opted are presidential appointees.
1555

 It is 

worth to note here that the Mining Act 2018 does not provide for criteria to guide the 

president in appointing such members. However, the two co-opted members, one of 

them is required by the law to be a woman with relevant skills to mineral affairs.
1556

 

This signals a narrow approach to gender inclusion in mineral sector decision 

making. In practice, the Commission shows gender imbalance owing to the fact that 

out of the nine members only one is a woman.
1557

 Taking cognisant of the, mining 

impacts on women and the mandate of the Commission, women representation is 

badly needed. 

 

Notably, the Mining Commission is empowered to carry out a number of functions 

inclusive; allocation of mineral rights to applicants, monitoring the compliance of 

the Mining Act 2018, settlement of mineral related disputes such as compensation 

issues, cancelling and or renewing of mining licences, and advising the minster 

responsible for minerals on all matters related to mining.
1558

 Since Tanzania is also a 

partner state to the KPCs the Mining Commission is also designated as a the state 

focal point to verify and or issue the KPCS certification in case of exportation and or 

                                       
1553Mining Act 2018. s 21. 
1554 ibid. s 21. 
1555 ibid. s 21 As such almost six of the members to the Commission gain such membership by virtue of their offices in the 

government departments and or ministries. Notably, they also gained their original office through presidential appointment. 
1556

 The Mining Act. s 21(7)(h). 
1557

 The Mining Commission, ‗Members of the Commission‘ (2021) <https://www.tumemadini.go.tz/pages/board-

members>.[accessed on 29 January 2021]. 
1558

 Mining Act. ss 20-22 and s. 119; Ombella, ‗Review of Tanzania‘s Mining Legal-Framework on Women Participation in 

Decision-Making in Mining Sector‘ (n 1383). pp. 117-118. 
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importation of rough diamonds.
1559

 

 

With respect to safeguard environment the Mining Commission‘ role is generally to 

monitor all mining activities in the country. Consequently, it has to be informed of 

potential mining impacts on environment prior to issuing the mineral rights. 

However, such a role is tasked to NEMC an organ which is independent from the 

Commission as described below. 

 

5.5.3 National Environmental Management Council (NEMC) 

The National Environment Management Council (NEMC) is a governmental agency 

established under the EMA 2004 with the key objective to ensure that the provisions 

of the Act are complied with.
1560

 Notably, NEMC was an organ inherited from the 

repealed National Environmental Management Act No. 19 of 1983.
1561

 Enactment of 

such an organ is said to be influenced by the Stockholm declaration noted above, 

which required every states to have an organ to regulate environmental issues related 

to development.
1562

 Among other objectives are to monitor and review all EIA 

carried out in the country for the purposes of safeguarding environment from 

harm.
1563

 NEMC is also assigned the duty to enforce environmental standards in the 

country.
1564

 

 

                                       
1559
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1560

 Environmental Management Act. s. 16 (1), 17 (1). 
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 ibid. p. 6. 
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In order to achieve such objectives NEMC is mandated to carry out and or promote 

research related to environmental conservation, carry out survey aimed at protecting 

environment from harm and approve or otherwise all EIA reports carried in the 

country.
1565

 Since environmental aspects impacts large part of the public, NEMC is 

also mandated to be the national focal point where the general public may be 

informed about environmental issues.
1566

 This function of NEMC focuses on raising 

public awareness on environmental issues.
1567

 

 

Notably, NEMC is headed by the board which is composed of the chair, director 

responsible of environmental issues, and other seven members who are appointee of 

the minister responsible for environmental affairs.
1568

 In order to assure that 

environmental standards are being observed, there are criteria set to guide the 

Minister in appointing the seven members. However, the criteria are based on 

academic and professional qualifications.
1569

 No any provision that calls for gender 

consideration in the ministerial appointments. Given the mandate of NEMC, the 

noted potential impacts mining may cause on environment and the fact that women 

are more prone to such impacts than men, gender consideration at this decision 

making point is vital. It is even shown that, a non-gender informed decision will lead 

to inefficient strategies and hence hinder achieving broad-based socio-economic 

empowerment.
1570
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 Environmental Management Act. s 17 (2). 
1566

 ibid. s 17 (2). 
1567

 Malisa (n 1561). p. 6. 
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5.5.4 The Judiciary 

According to the Constitution there is established a judicial arm of the state.
1571

 This 

is an independent organ of the state responsible to deal with dispensation of justice 

in Tanzania.
1572

 In order to guarantee judicial independence, the composition of the 

judiciary is made up of Chief Justice who is the head and other judges. Both the 

Chief Justice and other judges are appointees of the president.
1573

 However, the 

President does not have the sole mandate to remove neither the Chief Justice nor any 

judge from office. This allows checks and balance in the democratic states where a 

special tribunal has to be established to advise the president on either to remove the 

judge or otherwise.
1574

 

 

In particular, the High Court of Tanzania is established with unlimited jurisdiction in 

both, human rights, criminal and civil matters.
1575

 Firstly, with regard to human 

rights, the High Court is identified as the court of the first instance.
1576

 As such, in 

Tanzania human rights were for the first time entrenched under part III of the 

Constitution in 1994.
1577

 In particular, upon their entrenchment they did not become 

enforceable instantaneously, instead a period of three years elapsed to give a room 

for the government to make it compatible with other laws.
1578

 

 

                                       
1571

 United Republic of Tanzania Constitution. Art. 107 A. 
1572

 ibid. Art. 107B. 
1573

 ibid. 
1574

 ibid. Art. 110 A (3). 
1575
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Despite of the fact that the right to water and adequate food are not expressly 

provided, inference may be made through interpretation of other rights such as right 

to life. However, in order to enforce human rights in Tanzania, reference has to be 

made to the Basic Rights and Duties Enforcement Act 2002. Although the 

nomenclature of this piece of legislation sounds convincingly, its content coupled 

with the court interpretation depicts an opposite reality with respect to enforcement 

of human rights. In particular, the epicentre of this paradox is noted above as 

structural and procedural limitations in enforcing such rights.
1579

  

 

Consequently, MHCs rights to water and adequate food remain as mere aspirations 

and state policy objectives as they may hardly be enforced in courts of law. 

According to Ackson Tulia,
1580

 the Fundamental Objectives and Directive Principles 

of State Policy seems to contain all the socio-economic rights which seem to have 

budgetary implications on the State, while those with less budgetary implications are 

protected under the enforceable part. This position stems from the fact that socio-

economic rights have a positive duty that requires States to provide for them in an 

event their citizens are unable to attain them by themselves. 

 

Secondly, with regard to criminal matters it is noted from above, illicit extraction of 

natural resources is one among the challenges of many African states to realise good 

governance in natural resources extraction.
1581

 Consequently, the Tanzanian 

government manifested its strong desire to address the increased threats corrupt 
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practices by establishing a special court to handle such cases. The Corruption and 

Economic Crimes Division (CECD) of the High Court is tasked to deal with 

corruption and other organized crimes.
1582

 The jurisdiction of CECD is on corruption 

cases ranging from one billion and above.
1583

 Consequently, it targets the grand 

corruptions which seem to have been systemic in the Tanzanian government.
1584

  

 

In order to deter everyone from indulging into corrupt practices, the Act seems to 

provide a very severe punishment to those who will be convicted of corruption. For 

example, upon conviction the court is limited to issuing a sentence of not less than 

20 years and not more than 30years imprisonment.
1585

 In any event the court feels to 

issue other penalty, they are to be in addition and not in alternative to the 

imprisonment. For effective functioning of this court, first it relies on the effective 

investigation by the PCCB but also independent judiciary. 

  

Notably, among challenges facing judiciary are reportedly to be; corruption, delayed 

investigation, meagre budget, inadequate high court zones, inadequate professional 

human resources such as advocates, inadequate awareness on human rights issues 

among the public, poverty that limits access to court and backlog of cases.
1586

 With 

respect to corruption in the judiciary for example, it is reportedly that, there is a 

declining trend of the public perception from 35% to 21% between the years 2014 to 

                                       
1582 The Written Laws (Miscellaneous amendment ) Act 2016 s. 8. 
1583 The Written Laws (Miscellaneous amendment ) Act 2016 s. 8 (3) (a). 
1584 Riziki Majinge, ‗The Doctrine of Permanent Sovereignty over Natural Resources in International Law and 

the Case of the Mining Sector in Tanzania‘ [2008] African Yearbook of International Law Online. pp. 244, 

255-258.; Hazel Gray, ‗The Political Economy of Grand Corruption in Tanzania‘ (2015) 114 African Affairs. 
1585 The Written Laws (Miscellaneous amendment ) Act 2016 s. 13 (a). 
1586 Legal and Human Right Center (n 1280). para 2.3.1. 
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2017 respectively.
1587

 Other challenges relate to; cost of litigation, language barrier 

as most of the judgement are issued in English language.
1588

 Also, since Tanzania is 

a dualist state, the High Court seems to be reluctant to rely on international law 

principles in interpreting the domestic statutes unless such principles are 

domesticated.
1589

  

 

Notably, corruption is great hindrance to judicial independence.
1590

 As such, war 

against corruption is fought from various angles and organs including the 

parliament.
1591

 Notably, however, the CECD of the High Court recorded a 

reasonable number of cases in a very short period of time since its inception.
1592

 For 

example, for the period of 2016-2021 about 84 cases have been disposed.
1593

 

 

 5.5.5  The Commission for Human Rights and Good Governance (CHRGG) 

The CHRGG, is a constitutional creature.
1594

 It is composed of the Chairman and a 

maximum of five commissioners both of which are presidential appointees.
1595

 The 

Commission is not fully independent institution owing to potential of receiving 

directives from the President in their functioning and other range of limitations.
1596

 It 

also seems to work as an administrative arm of the Ministry of Constitutional Affairs 

                                       
1587 Lulu Olan‘g and Jamal Msami, ‗In Tanzania Anti-Corruption Efforts Seen as Paying Dividends  Need Citizen Engagement: 
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Afrobarometer_dispatch-4dec17.pdf.> accessed 27 January 2019. 
1588 Guardian Reporter, ‗African Judicial Dialogue Deliberates on Efficacy and Effectiveness of Judiciary‘ The Guardian (Dar 

es Salaam, 11 September 2021). p. 5. 
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instead of existing independently.
1597

 The Commission works as an ombudsman. 

Among its most relevant functions are; conducting of inquiry in all instances of 

alleged violation of human rights and good governance, prosecuting  perpetrators of 

human rights violation, and carrying out inquiry of potential abuse by any person or 

institution.
1598

 

 

In particular, the CHRGG seems to have a wide scope to investigate and prosecute 

any person who might be contributing to human rights violation and or impacting 

good governance in Tanzania. However, the Constitution and the Act establishing 

CHRGG seem to limit the scope of individuals who might be investigated. Among 

the individuals and offices not subjected to investigations are the President of the 

United Republic of Tanzania, and the President of Zanzibar.
1599

 This seems to be one 

of its weaknesses among others namely; dependency on the state fund that 

inadequate, immunities granted to some institutions that may be involved in human 

rights violation; lack of adequate human resources and its inaccessibility owing to 

little rate of public awareness coupled with inadequate geographical coverage of the 

CHRGG offices.
1600

  

 

Other challenges are inclusive; inadequate working tools and unethical conducts of 

some of its officials.
1601

 Machelo Hasungule
1602

 when commenting on the challenges 
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facing the African states in implementation of the African charter principles argues 

that; 

…it is one thing to establish, adopt and ratify a system of instruments but 

quite another for the system to work on the ground… 

 

Consequently, adoption of human rights principles does not guarantee their 

enjoyment in a situation where there is poor governance and lack of political will to 

have the rights realized through establishment of weak institutions. 

 

5.5.6 Prevention and Combating Corruption Bureau (PCCB) 

Unlike the CHRGG which is established by the constitution, the PCCB is a statutory 

creature.
1603

 The PCCB is headed by the Director who is appointed by the 

president.
1604

 The PCCB is tasked to adopt various measures to prevent and combat 

corruption both in private and public sector.
1605

 Its establishment allows it to 

independently to investigate and institute criminal proceedings based on such 

investigations.
1606

  

 

Despite such mandate of the PCCB, it efficiency seem limited due to; lack of 

security of tenure of the top officials,
1607

 subjecting appointment and removal of the 

top officials to president, limited powers to enforce their findings.
1608

 The PCCB for 

example will only prosecute grand corruption cases upon securing the consent of the 

                                                                                                             
1602

 Machelo Hasungule, ‗Challenges to the African Human Rights System with Special Reference to the United Republic of 
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Director of Public Prosecution ( DPP).
1609

 

 

 In addition, the DPP exercises the power to intervene the court proceedings at any 

stage before judgment.
1610

 Among the potential results of intervention by the DPP 

into the court proceedings are: termination of the criminal proceedings and discharge 

of the accused person.
1611

 Such powers seem to weaken the fight against illicit 

extraction of natural resources contrary to the international standard requiring 

independent anticorruption authorities. Lukiko Lukiko further points out that the 

nature of sanctions which provide the possible seal in case of fine and maximum 

sentence for imprisonment are not deterrent enough.
1612

  

 

In particular to mineral sector, it is reportedly that Tanzania‘s efforts to fight 

corruption increased from 44 score in the year 2017 to 66 in the year 2021.
1613

 

Despites such records, government accountability is relatively low at the rate of 53 

with poor law enforcement which stands the score of 48 in the year 2021.
1614

 Trends 

of weak records in combating corruption resonates to government inability to 

provide for socio-economic rights to its population leave alone MHCs.
1615

 

 

5.5.7 The Public Leaders Ethics Secretariat 

The Public Leaders Ethics Secretariat (Secretariat) is established under the 

Constitution.
1616

 The Secretariat is composed of the commissioner and other 

                                       
1609 The Prevention and Combating Corruption Act 11 of 2007. s 57. 
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employees both of whom are presidential appointees.
1617

 The key objective of the 

Secretariat is monitoring illicit enrichment of state officials. Illicit extraction of 

natural resources seems to be a new crime established to guarantee sustainable 

harnessing of natural resources including minerals and water.
1618

   

 

The secretariat addresses illicit enrichment in two major ways. Firstly, it receives 

and keep records of the public leaders‘ declarations of assets and liabilities. 

Secondly, it receives allegations of potential and or actual breach by the public 

leaders of the code of ethics of public leaders from general public.
1619

 Notably, 

declarations of assets and liabilities of the public leaders act as a yard stick upon 

which the assessment of the increasing richness may be measured.
1620

  

 

However, it is argued that, the right to access information especially when that 

information is in the hands of the government becomes cumbersome.
1621

 To 

exemplify this, information concerning the public officials‘ declaration of their 

personal properties are not publicly accessible unlike the mineral revenue, licenses 

which are published online.
1622

 Since such information would help the public to hold 

into account the government and its officials respectively, inaccessibility of such 

information impacts transparency and accountability respectively. Perhaps, the rule 

that, peoples‘ right to access information in government hands is not absolute may 

be the founding rule against public access to such data.
1623
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5.5.8 Tanzania Extractive Industry (Transparency and Accountability) 

Committee. (TEITC) 

In responding to the international extractive industry transparency frameworks 

Tanzania has established the TEITC.
1624

 In order to guarantee the TEITC efficiency, 

the law grants it independence, from influence of whatever kind.
1625

 Despite of the 

EITI initiative being voluntary by nature, in Tanzania it is binding.
1626

 TEITC is 

composed of the Chairperson who is presidential appointee. It is also composed of 

other 15 individuals in the following category; five members from the government; 

five from the extractive sector representing all extractive companies in Tanzania and 

five from the non-governmental organisations.
1627

 Such an institutional structure 

seems to harmonise EITI framework with Tanzania‘s domestic laws to propel 

transparency in resources governance.
1628

  

 

Although the law establishing TEITC requires women participation, its enabling 

provisions suffers two setbacks.
1629

 Firstly, it is silent on the margin of women to be 

represented. Secondly, the section applied a general term that appointments ‗shall 

have regard to gender balance‘. Such a term is hard to be enforced owing to its 

generality. Concerns of women representation in extractive sector is vital to 

guarantee broad-based economic empowerment.  

 

In order to guarantee independency of the TEITC, the law has established two major 

obligations. Firstly, all extractive companies in Tanzania are required to furnish 

                                       
1624 The Tanzania Extractive Industries(Transparency and Accountability) Act. s. 4 (1). 
1625ibid. s 4(2). 
1626 ibid. 
1627 ibid. s. 5. 
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1629 The Tanzania Extractive Industries(Transparency and Accountability) Act. s 5(5). 
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information on all revenue they paid to governments (both central and local 

levels).
1630

 Secondly, states owned mining companies, departments and or authorities 

are called to furnish revenue and or benefits the received from extractive 

companies.
1631

 To guarantee compliance with these obligations, a fine between 10-

150 million TSHS will be imposed upon them respectively.
1632

  

 

Notably, the received financial and environmental information from the government 

and mining companies are used to develop a report. As such the report is prepared by 

an independent auditor through reconciling the government and mining companies 

records.
1633

 Upon submission of the report to the Committee by the auditor, the 

Committee ultimately, submit it to the National Assembly  and general public for 

discussion. Such a trend is founded on the fact that, access to information enables the 

Assembly and general public to hold the government into account. 

 

It is argued that, despite the noble functions of the TEITC participation of the non-

governmental organisation seem a challenge due to communication breakdown 

among them.
1634

 Also, budgetary and inadequate skills to use TEIT reports in 

holding the government into account undermines efficiency of most of civil 

organisations.
1635

 In addition, questionable political will seems to be evidenced in 

two major ways. Firstly, there is a notable  government crackdown of oppositional 

voices.
1636

 Secondly, there is notable inability of some state departments to do away 
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with their institutional bureaucracy and a mere transferring of officials who are 

implicated instead of prosecuting them.
1637

 

 

5.5.9 Vice Presidents’ Office (VPO) 

Generally, the VPO through its Environmental Division is an overseer of 

environmental related issues and sustainable use of natural resource in the 

country.
1638

 To achieve this goal, it is imperative that relevant laws, policies, 

strategies and plans be designed, implemented, monitored and evaluated across 

various socio-economic sectors.
1639

 Since mining activities are reportedly, to impact 

environment, the VPO mandates becomes relevant in this study. 

 

 5.5.9.1 National Climate Change Focal Point (NCCFP) 

The National Climate Change Focal Point (NCCFP) is established under the 

National Climate Change Strategy 2012.
1640

  The Environmental Division of the 

VPO is regarded as the National Focal Point on environmental issues.
1641

 The 

NCCFPs‘ mandate is to collaborate with other stakeholders in formulating relevant 

national policies, plans and strategies to address climate change challenges in 

Tanzania.
1642

 The NCCFP receives advice from the National Climate Change 

Technical Committee.
1643

 However, absence of a dedicated organ to address climate 

change casts a doubt on the political will to address it.
1644
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5.5.9.2 The National Climate Change Technical Committee (NCCTC)  

The National Climate Change Technical Committee is comprised of technical 

experts on wide range of sectors, experiences and expertise.
1645

 It is noted that 

climate change issues are not sector specific owing to the fact that almost every 

sector either contributes and or suffers the impacts of climate change. The NCCTC is 

thus an organ relevant to provide technical advice related to climate change to the 

National Climate Change Focal Point.
1646

 It is also mandated to coordinate climate 

change issues such as plans, strategies in various sectors in Tanzania.
1647

 It is noted 

that  there is inadequate skills to conserve biodiversity which is vital for food 

security.
1648

 

 

5.5.9.3 National Climate Change Steering Committee (NCCSC) 

The NCCSC is a national organ established under the National Climate Change 

Strategy 2012.
1649

 It is tasked among other functions to regulate cross-sectoral 

policies and guidelines related to climate change in the country.
1650

 It is above 

indicated that, climate change issues are seldom reflected in most of sectoral 

policies. Hence ongoing review of such policies signal inclusion of climate change 

issues.
1651
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 United Republic of Tanzania, ‗UN Environment: National Report for Conservation on Biological 

Diversity‘ (n 1291). pp. 37-38; AF Makauki, ‗Developing a Competency Framework for 

Environmental Policy Implementation by Morogoro Municipal Council in Tanzania‘ (North West 

University 2017). para 6.6; United Republic of Tanzania, ‗Draft National Forest Policy‘ (n 1282). 

para 4.4.3. 
1649

 Tanzania, Vice President‘s Office (n 1221). p. x. 
1650

 ibid. p. x. 
1651

 See para 5.5.10 and 5.5.11 below. 
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5.5.9.4 National Carbon Monitoring Centre (NCMC) 

There is established the CMC hosted by the Sokoine University of Agriculture.
1652

 

The CMC is established  and entrusted to develop, monitor and create climate related 

data base.
1653

  These data are very relevant to identify the extent to which Tanzania 

contributes towards carbon absorption and or carbon emission. The NCMC is also 

expected to prepare and disseminates report on the national levels of carbon 

absorption and emissions.
1654

 In particular availability of such data is vital owing to 

the fact that, Tanzania needs to benefit from the international climate 

frameworks.
1655

  

 

5.5.9.5  Environmental Appeal Tribunal (EAT) 

The EAT provides for the framework of handling environmental related disputes.
1656

 

EAT traces back to the then proposed Environmental Tribunal under the 1997 

Environmental Policy but was not established to date.
1657

 Among functions of the 

EAT is to hear and issue binding decision in environment issues.
1658

 Indeed the 

Tribunal, seems to address challenges such as; limited scope and procedural 

technicalities among existing dispute settlement institutions in mining sector.
1659

  

 

However, for proper functioning of this proposed institution much reliance is placed 

firstly; on the availability of qualified human resources, the legal framework relevant 

to address climate issues, available funds and independency from the government 

                                       
1652 VPO, ‗State of the Environment Report 3‘ (n 106). para 12.6; VPO, ‗National Climate Change Response Strategy 2021-

2026‘ (2021) 2021–20. para 4.1. 
1653

 VPO, ‗State of the Environment Report 3‘ (n 106). para 12.6. 
1654

 VPO, ‗National Climate Change Response Strategy 2021-2026‘ (n 1652). para 4.1. 
1655 VPO, ‗State of the Environment Report 3‘ (n 106). para 12.6. 
1656 VPO and NEMC (n 1448). para 5.2 (ix). 
1657 Para 5.2 (ix). 
1658 VPO and NEMC (n 1448). para 5.2 (ix). 
1659 See para 5.5.2 and 5.5.4 above. 
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and or other stakeholders in rendering its decisions. Secondly, concerns the political 

will of the government owing to its failure to establish the same organ since the year 

1997. Political will is also vital in reversing the practice of mining projects 

overriding environmental and ecological safeguard.  

 

5.5.10 Relevant National Sectoral-Funds 

A number of sector specific funds have been established with the view to mobilise 

enough resources to finance projects relevant to MHCs rights to food  and water.
1660

 

The most relevant funds to this study are related to water and forest.
1661

 Such funds 

are established to address financial, technical and human resource gap to guarantee 

MHCs clean water and food.
1662

  

 

It is shown for example that, the government budgetary allocation to forest sector is 

estimated to 1% of her total budget, while foreign donors contribute more than 

50%.
1663

 In particular, the National Water Fund (NWF) for example, its main source 

of funds apart from government budget and donors support, it generates fund from  

charges of about 50TSHS from every one litre of fuel sold.
1664

 Despite this 

additional source to the NWF still it is noted to be inadequate and further inquiry on 

how to mobilise funds are called for.
1665

 

 

                                       
1660United Republic of Tanzania, ‗UN Environment: National Report for Conservation on Biological Diversity‘ (n 1291). para 8 

(p.23).  
1661 The Forest Act. s 79 (1); The Water Supply and Sanitation Act. s. 55.; The Beekeeping Act. 
1662 United Republic of Tanzania, ‗National Forest Policy‘ (1998). para 4.4.12.; URT Vice President‘s Office (n 1641). para 5; 

United Republic of Tanzania, ‗Draft National Forest Policy‘ (n 1282). para 4.4.6; United Republic of Tanzania and 

Ministry of Agriculture Food Security and Cooperatives (n 1260). para 1.3.; The Water Supply and Sanitation Act. s 55 (3) 

(a).; Ombella, ‗Promoting Water Infrastructure Investment to Accelerate Access to Water in Tanzania‘ (n 988). p. 174. 
1663 United Republic of Tanzania, ‗Draft National Forest Policy‘ (n 1282). para 2.4. 
1664 URT Ministry of Water, Water sector status report, 2015-2020, para 5.2.1. 
1665 Ombella, ‗Promoting Water Infrastructure Investment to Accelerate Access to Water in Tanzania‘ (n 988). p. 174. 
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In particular to grants and or donors, reference may be made to international 

framework which offers financial support to developing countries.
1666

 Notably, three 

observations may be drawn here. Firstly, the use of financial resources in these funds 

are not gender sensitive to address the gender gap in mineral sector owing to women 

lack of skills.
1667

 Secondly, such funds lack independency such that, they are 

influenced to invest in urban than in rural areas.
1668

 Lastly, evidence suggest that, 

such funds are overly dependent upon foreign aid.
1669

 Consequently, most projects 

initiated by donors suffer ability to sustainably exist at the end of donors support.
1670

 

Such findings cast shadow on the philosophy that there is an African home grown 

solution for African problems.
1671

  

 

5.6 Sub-national Institutions 

This section discusses sub-national institutions relevant to safeguarding MHCs rights 

to clean water and adequate food. The term sub-national institution refers to 

institutions at the grassroots levels such as; Village Council, Village Assembly and 

Water Users Associations (WUA).   

 

5.6.1 Village Council 

It is noted that land resources acquisition by the government and or private 

companies take place mostly, in rural areas.
1672

 As such land acquisition is informed 

by the discovery of minerals in such areas. Also, rural areas are preferred  by MNCs 

                                       
1666

 See para 3.2.1.2 and 3.2.2.2 above. 
1667

 See para 3.2.2.1, 4.2.1.1 and 5.4.2.1 above. 
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Turning Finance into  Services for 2015 and Beyond‘ (2011). p. 16. 
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1670 ibid. para 4.4.12. 
1671 See para 4.3.2 above. 
1672 See para 1.8 above. 
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due to cheaply available land.
1673

 It is noted that, there is a  trend of investors such as 

mineral rights holders to be allocated a large track of land that they do not use all at 

once either due lack of capital or holding it for speculation.
1674

 Perhaps this lies on 

the fact that Village Council does not have set criteria for evaluating potential 

investors ability to invest on their land.  

 

In particular, village land is vital not only to support settlements but also food 

production and sources of clean air and water.
1675

 However, the village land is 

subjected into challenges such as; demographic increase, keeping excessive large 

herd of cattle, allocating investors excessively large land which is rendered idle and 

land climate variation.
1676

 Consequently, the need to balance such interests in order 

to guarantee MHCs access to adequate food and clean water in rural areas becomes 

paramount. The study therefore, focuses on rural areas in Tanzania which is 

governed by the Village Land Act 1999. 

 

In particular, the organ responsible for management of village land in Tanzania is the 

Village Council. This organ is not established under the Village Land Act 1999 but 

the Local Government (District Authorities) Act.
1677

 Its composition is made of 

elected and nominated representatives of various political parties from particular 

locality.
1678

 As such, the Village Council is not the owner but a trustee of the village 

land.
1679

 Notably, management of the village land involves also supervising village 

                                       
1673 See para 5.4.1.1 above 
1674 URT Ministry of Lands, Housing and Human Settlements Development (n 1250). para 1.2.6 
1675

 URT Ministry of Lands, Housing and Human Settlements Development, ‗Guideline for Participatory Village Land Use 

Planning, Administration and Management‘ (National Land Use Planning Commission, 2012).para 1.1. 
1676

 URT Ministry of Lands, Housing and Human Settlements Development (n 1250). para 1.1.2,1.2.6, 1.2.7 1.2.29. 
1677

 Local Government (District Authorities) Act. s 25. 
1678

 ibid. s 56. 
1679

 The Village Land Act. s 8 (1). 
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land use plan.
1680

 It thus has the power to allocate land to potential applicants for 

settlement and or investment subject to approval by Village Assembly.  

 

However, it is argued that factors such as; political influence, limited education of 

the members of the council and lack of awareness of villagers, grossly impacts land 

allocation decisions at the village level.
1681

 Consequently, it is not surprising that, 

village Council ends up allocating land to non-villagers for speculation purposes 

which shrinks village land for food and water conservations.
1682

  

 

5.6.2 Village Assembly 

Village Assembly refers to an institution composed of all adults (men and women) 

members of a particular village.
1683

 It is too an institution established not under the 

Village Land Act 1999 but the Local Government (District Authorities) Act 1982. 

The Village Assembly holds into account the Village Council on issues pertaining to 

village land.
1684

 Consequently, the Village Council has to report to the Village 

Council all their proposed land plan and allocation for approval.
1685

  

 

With respect to women representation in this organ it seems to be challenging for a 

number of reasons. Firstly, the number of women residents in a particular village is 

not legal issue. Secondly, women socio-cultural obligations such as; food 

preparation, care giving to the young and ill, and fetching water, limits their 

attendance to such meetings.
1686

 Thirdly, there seem not legal requirement of gender 

                                       
1680 URT Ministry of Lands, Housing and Human Settlements Development (n 1675). para 1.6. 
1681 Massay (n 1481). pp.7-8. 
1682 Ministry of Constitution and Legal Affairs (n 18). para 2.2.1.3. 
1683 URT Ministry of Lands, Housing and Human Settlements Development (n 1675). para 1.6. 
1684 The Village Land Act. s 8 (2). 
1685 ibid. s 8 (5-6). 
1686 See para 1.8 above. 
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balance in the final decision of the Village Assembly. It is argued that only the 

minutes of the meeting are regarded as valid. The law is silent on potential beneficial 

arrangements between the village and the intended investment.
1687

 Perhaps, the 

proposal on perpetual benefits accruing from land acquisition for investment like 

mining, may bring blessing  and not a curse to villages where such land are used.
1688

 

 

5.6.3 Basin Water Board (BWB) 

Tanzania is reportedly to have numerous rivers and lakes which create interlocking 

water basins within and beyond her borders.
1689

 In order to sustainably manage such 

resources BWB are established in respective basins.
1690

 Among the functions of the 

BWBs are; approving the water resource use and management plans; collection and 

dissemination of water data, allocate water rights through issuance of and or 

cancelling water permits; monitor enforcement of the water laws,  control of water 

pollution and coordination between other sectors on issues to do with water, among 

others.
1691

 Despite these noble duties tasked to the BWBs, challenges such as; 

inadequate human resources on hydrology issues, inadequate technology and ill 

repaired hydrological stations around the country  seem to limit its efficiency.
1692

  

 

As such, malfunctioning hydrological stations signify inadequate and or unreliable 

data on water resources. Absence of water data in terms of quality for example, 

                                       
1687 Massay (n 1481). p. 7. 
1688 See para 5.7.1.7 above. 
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grossly affect rural communities who mostly are dependent on both surface and 

underground waters.
1693

 It is argued that water data are vital in influencing decision 

on construction of relevant water infrastructure and or designing adoptive 

measures.
1694

 In addition, it is indicated above that, mining activities takes primacy 

over ecological and or environmental conservations, a fact which cast doubt on the 

efficiency of BWBs.
1695

 

 

5.6.4 Catchment Committee 

The term catchment is defined to mean an area of land which is considered to be the 

source of surface and underground water such as a reserved forest.
1696

 Catchment 

Committees, are established through GNs with a view to conserve such areas and 

guarantee sustainable supply of clean water to MHCs.
1697

 Among the functions of 

Catchment Committee are; preparation of integrated water use and management 

plans, resolving water related conflicts in the catchment area and aid the BWB in 

controlling pollution emphasis added.
1698

 However, it is indicated above that, the use 

of GN compared to local notices on the LGAs office and Village Assembly meeting 

seems not efficient way to inform the general public of the intention of the 

government.
1699
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5.6.5 Water Users Association (WUAs) 

The term WUA is used to refer an entity or organisation voluntarily created by a 

group of water users registered to operate in a given location.
1700

 As such it may take 

the form of a company, trust and or a non-governmental organisation.
1701

 WUAs are 

intended to; facilitate management of the water resources,  assure supply of water 

resources to its members, control of discharge of any effluents into water sources 

such as rivers, streams, forests and or lakes.
1702

  

 

In practice, WUA is entitled to own water infrastructure networks, install water taps, 

and set rules on fees chargeable to all who will receive water services from them.
1703

  

It is argued that, despite such mandate of the WUA in charging water fees from its 

members, few do actually collect fee, a fact that contributes to poor water 

infrastructure in most MHCs.
1704

 Other challenges of WUAs are reportedly, 

inadequate knowledge on laws relating to water and budgetary constraint in 

establishing, managing them.
1705

 

 

In addition, although the law seems unclear, the WUA may also be inferred under 

the customary water rights. Consequently, MHCs may also claim water rights under 

their customary rules where such rights are recognised by the BWBs.
1706

 In 

particular, recognition of customary water rights signifies safeguarding MHCs right 

to clean water with specific regard to indigenous communities discussed above.
1707

 

                                       
1700 Water Resources Management Act. s 3. 
1701 The Water Supply and Sanitation Act. s 32 (2). 
1702 Water Resources Management Act. s 80 (1); The Water Supply and Sanitation Act. s 33 (1). 
1703 The Water Supply and Sanitation Act. s 33(1). 
1704 Kabogo and others (n 1526). 
1705 ibid. 
1706 Water Resources Management Act. s 52 (1). 
1707
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5.7 Conclusion 

This chapter was set to address research question number two in this study. It shows 

that, Tanzania has adopted both legal and institutional principles to safeguard MHCs 

rights to clean water and adequate food. However, the manner in which these 

principles are adopted seems to be unique as it does not fully guarantee MHCs of 

their rights to water and food. As such, the uniqueness is contributed by factors such 

as; geographical, hydrological, historical, political, cultural and socio-economic 

which influenced a patchy approach to domesticating international standards. 

 

The immediate chapter below is set to answer research question three above. Its 

focus is to establish the extent to which Tanzanian legal framework is in harmony 

with the international standards. It shows converging and diverging trend in adoption 

of international standards. In the end the chapter answers research question two 

noted above. 
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CHAPTER SIX 

STATE OF COMPLIANCE OF TANZANIAN LAWS WITH 

INTERNATIONAL LEGAL AND INSTITUTIONAL FRAMEWORKS 

 

6.1 Introduction 

The immediate chapter above presents the Tanzania‘s legal and institutional 

frameworks relevant to safeguard MHCs rights to water and adequate food. It shows 

a patchy approach in domestication of international and regional principles in 

Tanzania‘s frameworks. The current chapter is an attempt to provide answers to 

research question three set above.
1708

 It does so through drawing inferences from 

both descriptive and critical analysis of key principles in the above chapters. In 

particular, Tanzania as one among UN and AU member states, is expected to adopt 

laws and institutions relevant to safeguard MHCs from potential and actual mining 

impacts on rights to water and food.  

 

This chapter puts forward the argument that, Tanzania has adopted both international 

and regional legal principles and institutions to guarantee firstly, progressive 

realisation of MHCs right to clean water and food towards fulfilling its international 

obligation.
1709

 However, historical, geographical, hydrological, socio-economic, 

cultural, demographic, political and ethical factors seem to dictate the manner in 

which such principles are domesticated and implemented in Tanzania.  
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314 

6.2 Compliance of the Tanzanian Legal Framework on Safeguarding MHCs 

Rights to Clean Water and Adequate Food 

It is shown above that, for international principles to be enforced in Tanzania, they 

need to be ratified.
1710

 Ratification in Tanzania is the duty entrusted to the 

Parliament.
1711

 In essence, ratification of international principles by Tanzania will 

not only offer MHCs chance to safeguard their right to water but also guarantee 

harmonisation of legal frameworks in the AU region.
1712

 Harmonisation is shown to 

be instrumental to guarantee safeguarding MHCs right to clean water an adequate 

food.1713 It also relevant in legitimatimising extraction and trading of minerals such 

as rough diamond. Legitimate trade in rough diamonds is vital not only in abetting 

their contribution to human rights violation, maximisation of revenue to the 

government and MHCs but also attaining socio-environmental safeguard.
1714

 

Maximisation of revenue from resources extraction and environmental safeguards 

have a great bearing on the MHCs realisation of the right to clean water and 

adequate food. 

 

In particular, MHCs rights to water and food are dependent on existence of relevant 

infrastructure, capital, advanced science and technology, quality human resources 

and incentivised legal and policy frameworks to attract private investment among 

others. Consequently, mineral resources revenue will thus guarantee attainment of 

such rights.
1715

 Ability of states to control, and proportionately share mineral 

                                       
1710 See para 5.3 and 5.5.1 above. 
1711 See para 5.3 above. 
1712 See para 2.2.5 above. 
1713 See para 2.2.5 above. 
1714 See para 3.2.1.8; 4.2.1.8 and 5.4.1.8 above. 
1715
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resources revenue is vital in reversing the resource curse as theorised above, in some 

countries affected by illicit mineral resources extraction.
1716

  

 

In order to be able to get relevant findings and draw a logical conclusion, the study 

focused on the LVZ to represent MHCs.
1717

 This part argues that there are efforts in 

Tanzania to harmonise her legal framework to international and regional set 

principles. Such efforts may be relied to guarantee MHCs rights to clean water and 

adequate food. However, Tanzania‘s efforts are not free from some limitations as 

discussed below. 

 

6.2.1 Tanzania’s Compliance with the Legal Framework to Safeguard MHCs 

Right to Food  

The right to adequate food has international and regional recognition.
1718

 In addition 

there are states practices among few African states where the right to food has 

constitutional protection.
1719

 Key elements are provided in defining this right 

inclusive for example; availability, safety and quality.
1720

 The right to food entails its 

sustainable accessibility, of required quality such as; it has to be nutritious and meet 

peoples‘ culture. Unlike the right to water, the right to food does not place emphasis 

on minimum volume but its safety, nutritional levels and the relevant cost to procure 

such food.  
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The study at hand focuses mainly on the ability of the MHCs to sustainably produce 

their own sufficient and nutritious food which is free from harmful elements.
1721

 

Notably, factors such as; demographic increase, cultural, socio-economic, political 

and geographical are noted to influence the right to food.
1722

 The discussion in this 

part puts forward the argument that, the legal framework that reflects the 

international and regional principles is vital to safeguard MHCs right to adequate 

food.  

 

6.2.1.1 Permanent Sovereignty over Natural Resources 

PSNR principle is one among the fundamental principle relevant to natural resources 

that is domesticated in the Tanzania. Through this principle the common law 

doctrine of public trust is also reflected in the Tanzanian natural resources laws. 

Consequently, a number of laws are enacted with respect to regulating natural 

resources relevant to food security in Tanzania. Among them are those related to; 

land tenure security, land acquisition, mining laws, compensation and penalties to 

those who are involved in illicit natural resources extraction.
1723

  Access to land has 

a bearing to guaranteeing MHCS right to adequate food since land is prime in 

cultivation of food crops, animal hasbary, fruits gatheruing and or hunting.1724 

 

In addition, in a bid to avoid the resource curse noted above, Tanzanian legal 

framework requires all natural resources such as minerals to be value added in 

Tanzania before they are to be exported. Such a requirement diminishes the 
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 See para 3.2.1 above. 
1722 See para 3.2.1.1, 4.2.1.1 and5. 4.1.1 above. 
1723See para 5.4.1.1 above. 
1724 See para 5.6.1 above. 
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potentials of Tanzania trading in raw minerals such as rough diamonds. Ability to 

achieve this position of the law will not only guarantee domestic value addition but 

also government revenue and maximisation of employment and technological 

transfer to its people.  

 

However, the domestication of the PSNR principle is not without criticisms. Firstly, 

it is shown above that, laws in Tanzania are not expressly providing for the right to 

adequate food. Such laws also, guarantee equality in land ownership but seems silent 

on equality on access to such resource. Women for example are shown to be 

inadequately represented in land ownership in Tanzania. Since land is relevant to 

food security, equal access to land is vital in guaranteeing eradication of hunger in 

Tanzania and Africa in general.
1725

  

 

Secondly, inadequate security of tenure in rural land resources is noted through 

compulsory land acquisition followed with inadequate compensation. It is shown 

that, MHCs are not involved in decision making, such as; allocating mineral rights 

and evaluation of land or extent of compensation. Consequently, eviction and or 

resettlement among MHCs are common in Tanzania.
1726

 It is also noted that the 

valuation of land basing on exhausted improvements grossly impact indigenous 

communities who are nomadic pastoralists and fruits gathers. As such they depend 

on natural environment not necessarily adding value to it apart from protecting it 

against human induced harms.
1727

 Such concerns stems from non-recognition of the 
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internal self-determination which is sub-principle in the PSNR. 

 

Thirdly, it is noted above that the area of penalties is not stable owing to numerous 

amendments. Currently, the binding legal framework seems to provide a bit lenient 

penalties to those who will contravene trade in minerals. However, the non-binding 

legal framework calls for a more stringent rule on penalties to deter illicit dealing 

with mineral resources. Deterrent penalties seems to be a tool to minimise illicit 

transaction on mineral extraction and trading hence increases revenue that can 

finance the above noted infrastructure gap.
1728

 

 

6.2.1.2 Common but Differentiated Responsibilities 

The CDR principle is noted above calling for joint efforts to curb loss of biodiversity 

and impacts climate variation at the global level. Tanzania has responded through 

signing a number of international conventions and frameworks which contains the 

CDR principle.
1729

 It is noted above that Tanzania stands to benefit from global 

biodiversity and climate change legal frameworks through adoption of relevant 

strategies, laws and institutions. Administratively, Tanzania is shown to have 

adopted some guidelines and strategies relevant to curb climate change impacts. 

These administrative efforts are not enforceable but they predict the unfolding legal 

frameworks on the same. Generally, efforts are undertaken to review some of 

policies on various sectors such as forest, fisheries and land to address among other 

issues climate variation.
1730
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Notably however, it is indicated above that, Tanzanian policies and laws seem 

silence on climate variation issues. Unlike Kenya and South Africa, Tanzania seems 

to have no comprehensive policy and or law that addresses climate change issues. 

Consequently, climate variation issues are given less weight when considered as 

general environmental issues. Absence of clear policy and legal framework on 

climate variation limits Tanzania‘s potential to benefit from international climate 

change related frameworks.
1731

 

 

6.2.1.3 No Harm  

Tanzania recognises the need to avoid harm on land and water that may be 

irreversible and hence impacts food security to MHCs among others. It thus 

domesticated precautionary principles such as the need to carry out EIA prior to all 

large-scale development projects such as mining. Laws on safeguarding biodiversity 

such as forestry, bees, and fisheries prohibit discharging pollutants to the 

environment.
1732

 Avoidance of harm on biodiversity is very relevant to guaranteeing 

MHCs adequate food.  

 

Despite laws and policies on avoidance of harm the practices seem to be challenging. 

Among such challenges are; increased illegal encroachment of reserved areas, 

increased rate of deforestation due to mining, bush fire and discharge of effluents 

into environment from among others mining activities.
1733

 Such a challenge threatens 

continued existence of biodiversity which in turn exacerbate MHCs‘ food insecurity. 
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Also, the Tanzania legal framework seems silent on other assessment such as human 

rights impacts assessment apart from the EIA. Since food security is a human right 

aspect, conducting HRIA will set the base upon which such right may be respected, 

promoted and or protected as proposed under the AU regional level.
1734

  

 

6.2.4.4 Equitable and Reasonable Use 

The principle of reasonable and equitable utilisation of natural resources is well 

enshrined under the Tanzanian legal frameworks. It is reflected under a number of 

laws and policies such as those regulating forest, land, fisheries, bees and minerals to 

name but a few.
1735

 On a special note the non-binding legal framework recognises 

the principle of reasonable utilisation of natural resources as a tool to balance interest 

between resources utilisation, environmental and ecological conservation.
1736

 

Tanzania is hailed as an example in conserving nature and natural resources which 

are vital for food production.  

 

In addition, it is shown above that, integrated land use plan in rural areas is 

prerequisite to guaranteeing sustainable use of such land. Land use plan, will identify 

areas for settlement, conservation, and large-scale projects like mining. Proper land 

resources use plan is also instrumental to pre-empt disputes among stakeholders. 

However, only few villages have been able to strategically plan their land use. 

Majority of villages seem to have failed to implement this obligation.
1737
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Inadequate and or absence of land use plan, pose the following challenges; firstly, it 

resonates to land degradation and pollution from anthropogenic activities such as 

mining. Secondly, MNCs are allocated large chunk of land which is not used at once 

resulting to diminishing land which is vital to agricultural use by MHCs. Thirdly, 

absence of land use plan denies MHCs to conduct food production activities 

simultaneously with mining activities, especially where mining takes the form of 

underground than open pit approach.
1738

 

  

Notably, there is a move towards industrialisation, hence, the legal framework calls 

for incentivised laws and policies to allure environmental friendly technological 

investment in Tanzania. Such technologies may be targeted to reform; food 

production, processing, distribution and or storage.
1739

 It is also worth to note that in 

a bid to reflect the regional obligation of guaranteeing agrarian reforms, Tanzania 

has committed to set 10% of her annual budget to finance agriculture sector.
1740

   

 

As noted above, a number of factors grossly impacts the conserved lands and forests 

in Tanzania. Among such factors are; forest fire, increased rate of deforestation due 

to human settlement and mining activities and land pollution due to mining 

activities. Others are; illegal extraction of natural resources such as cutting trees for 

charcoal. Also, food sector related laws and policies seem silent on incentives 

towards alluring technological investment in Tanzania.
1741
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In addition, poor agricultural infrastructure to support food production and security 

seems common in Tanzania. Inadequate budget is noted as a challenge that Tanzania 

has to find a solution on. Despite her commitment to provide 10% of her budget to 

agriculture, it is shown that only 3.7 % is provided which even less than half of the 

target. Consequently, food production, processing distribution, marketing and 

storage is weakened in Tanzania hence contribute towards food insecurity in some 

areas.
1742

 

 

6.2.1.5 Notification 

As noted from international framework notification is a key principle to safeguard 

MHCs access to adequate food against the potential harms of proposed development 

plans.
1743

 Such a principle is also domesticated in Tanzania with respect to food 

security related laws such as; land, forests and beekeeping. It is also noted as a vital 

tool to guarantee good neighbourhood both among states and communities within a 

state.
1744

 For example it is shown that notification is a gate way to consultation and 

negotiation between stakeholders such as; states, mining companies and MHCs to 

name but a few.
1745

 

 

Irrespective of its recognition in food related laws, notification is not provided for 

under the Mining Act 2018. Perhaps such anomaly is founded on the compulsory 

land acquisition for mining activities noted above. Also, even in areas where 

notification is called for, limited finance seems to contribute to inability to translate 
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the climate related documents into Swahili for majority to understand climate 

variation issues.
1746

 Moreover, the law providing for notification does not offer a 

room to object the proposed investment in the notice as it is silent on time frame and 

directives towards relevant offices for MHCs to submit their concerns if any. It is 

also noted that, when notification is done in the meeting say for example Village 

Assembly, women may not be well informed due to inadequate attendance to such a 

forum owing to a burdensome socio-cultural obligations upon them.
1747

 

 

6.2.1.6 Consultation and Negotiation 

Tanzania has domesticated the principle of consultation and negotiation based on 

sector specific laws. With respect to mining consultation and negotiation seem 

generally provided. It is considered to be general since, the call for consultation and 

negotiation covers all natural resources contracts. The Parliament is granted powers 

to order the government to renegotiate terms of any natural resources which seem to 

jeopardise the sovereignty and or does not benefit Tanzanians. Despite such a law 

being inforce for almost five years only one contract is reportedly to be re-

negotiated. Also, consultation and negotiation seems to be focused between the state 

and the MNCs, ignoring MHCs involvement.
1748

 

   

However, in other sectors such as forest consultation and negotiation it is well 

recognised both as a tool to widen the scope of understanding and joint efforts to 

conserve natural resources such as forests and land. Also it is a tool that may 
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promote forest dependent communities‘ interests against other competing interest 

like mining or logging.
1749

 Despite such recognition, since the law recognise the 

compulsory acquisition of land for mining, then the provisions under the land and 

forest offer little if no safeguard at all.  

 

Among stakeholders, consultation and negotiation is also a tool to settle disputes if 

any. Under the non-binding legal framework; indigenous peoples, farmers, livestock 

keepers and fishermen are guaranteed their rights to natural resources relevant to 

food security. Unlike their position in the binding framework, their consultation 

seems to be inevitable.
1750

 Given that Tanzania shares natural resources such as 

forests and waters with other states, consultation and negotiation of joint cooperation 

is a tool to guarantee sustainable use of such resources. In addition, non-recognition 

of indigenous peoples in Tanzanian binding legal framework shrinks their protection 

through consultation and negotiation in case of mining activities.
1751

 

 

6.2.1.7 Stakeholders’ Participation 

Stakeholders‘ participation is one among the key principle which is also 

domesticated in Tanzanian legal and policy frameworks. Firstly, as a principle, it 

grants stakeholders the right to be part of decisions. Various food-related sector laws 

provide for the need of various stakeholders to be part of the decision that may affect 

their interest. Among such stakeholders are MHCs, women, youths, private 

companies, central and local government to name but a few.
1752
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Secondly, stakeholders‘ participation requires the beneficial arrangement between 

the involved parties in decision making. Laws in Tanzania provide for such 

beneficial arrangements with respect to mining for example through; central 

government royalties, local government levies MHCs benefits through CSRs and 

through subscription of shares when they are issued by MNCs in stock markets.
1753

 

Currently, there is a proposal to compel all mineral rights holders to grant the Central 

Government free and undiluted participatory right.
1754

 Unlike the position at 

international level and states best-practices showing that MHCs are also involved in 

mineral related benefits sharing, Tanzania‘s approach seems to focus on Central 

Government interests.
1755

 

 

Arguably, despite such legal framework, some stakeholders, such as women are 

inadequately represented in decision making in the mineral sector in Tanzania. It is 

shown that women are double impacted when they are not part of the decision 

making in mining sector. Their participation may not be more emphasised.
1756

 Also 

MHCs are reportedly not involved in assessment of the compensation to be awarded 

in case their land is compulsorily taken.
1757

  

 

In addition, the existing legal framework on benefit sharing seems to have ignored 

the MHCs as it relies on existing Local Government political pre-established 

institutions and not the MHCs in particular their established trusts.
1758

 The 

                                       
1753

 See para 5.4.1.7 above. 
1754

 See para 5.6.2.7 above. 
1755

 See para 3.2.1.7 above. 
1756

 See para 3.2.1.7 and 5.4.1.7 above. 
1757

 See para 1.8 and 5.4.1.7 above. 
1758

 See para 5.4.1.7 above. 



 

 

326 

discussion at international level and states best-practices show for example that, 

indigenous communities‘ benefits directly not through government established 

institutions.
1759

  

 

In particular, to the proposed amendments on government participation in all mineral 

rights to be granted to MNCs, it is challenging that; apart from being silence on the 

percentage of the government participatory rights the proposal seems to have ignored 

other beneficiaries such as; MHCs and women.
1760

 Guaranteeing MHCs participation 

in benefit sharing is relevant to broad-based empowerment that will help the 

Tanzanian to defeat the resource curse noted above.
1761

 

 

It is also noted above, that Tanzania among other few African countries are 

withdrawing from the direct access to the ACrtHPRs by individuals and and or 

NGOs.1762 Limiting acces to this institution signals dwindling of avenues where 

MHCs may access remedies in case of violation of their rights in Tanzania. As such 

stakeholders participation is shown above to entail access to remedy wherever 

MHCs rights are violated.1763 

 

6.2.1.8 International Cooperation 

The duty to guarantee global peace and human rights observance is noted above to 

be shared by all UN member states. It is even pertinent to reiterate such a duty 
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especially in areas where resources extraction fuel human rights (including the right 

to clean water and adequate food) violation. Consequently, global community has to 

adopt legal and policy initiatives to halt the link between mineral resources 

extraction and human rights violation. The discussion above shows that, two major 

initiatives namely; the KPCs and EITI have been deployed at international level to 

guarantee good governance in resources extraction, processing  and trading.
1764

 

 

With respect to KPCS, it is shown above to have emanated from voluntary 

arrangements among states and other stakeholder in rough diamond industry. Owing 

to the primary goal of the UN fostering human rights observance and promotion of 

peace, the UNSC adopted resolution compelling all rough diamond exporting and or 

importing states to adopt the KPCS. UN values the KPCs as a tool to halt the 

contribution of trade in rough diamonds to human rights violation in areas they are 

mined. It is noted above that, even though it started as a voluntary scheme, with the 

UNSC resolution it become binding to all UN members.
1765

 

 

In particular the KPCS seems to have yielded positive results in a number of African 

countries such as; Sierra Leon, Angola, and Liberia where rebels were delinked from 

accessing international market for rough diamonds.
1766

 Delinking rebels and 

belligerents access to international rough diamond markets does not only weaken the 

rebels access to capital to buy weapon but also increases government revenue from 

legitimate trade in rough diamonds. Since most resources-rich developing countries 
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are faced with challenges such as; budgetary issues, science and technology and poor 

infrastructure to revolutionise agriculture, then increased revenue to the state 

resonates to guarantee to right to food among others. 

 

Despite such a valuable contribution of the KPCS in regulating international trade in 

rough diamonds, some limitations are never missing. Firstly, the KPCS seems to put 

much emphasis on large-scale mining. Hence, the rough diamond produced from the 

small-scale mining activities falls out of the scope of the KPCS. Secondly, the 

definition adopted regarding as to what amount to rough diamond and or conflict 

minerals in this case seems to be too narrow. KPCs for example does not cover 

human rights violation which may be instigated by the states and or private securities 

companies hired by MNCs.  

 

It is above noted that, despite the government involvement in human rights abuse in 

Marange diamond mining in Zimbabwe, still the consignment ultimately was given 

approval to access international markets.
1767

 Similar concerns are also raised in 

Tanzania where by Private Security Company is allegedly to have killed and tortured 

villagers who are allegedly trespassed in to the Petra Diamond mining sites.
1768

 It 

would appear that, KPCS gains support from states as one of its major stakeholders. 

Hence, adopting a broad definition to include state lead human rights violation will 

scare states to join such an initiative hence losing its validity. Such an approach is 

identified above to contravene international principle which regards human rights as 

being interdependent and indivisible. 
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Thirdly, the KPCS is less concerned about how the government utilises the revenue 

collected from the legitimate trade in rough diamonds. As such, it is not that direct to 

MHCs access to adequate food. Moreover, it is reportedly that, unethical state 

officials in collaboration with MHCs in rough-diamond industry collude to under 

report the actual value of diamonds so certified.
1769

 Lastly, the KPSC initiative 

seems less concerned with environmental issues where mining activities are taking 

place. Consequently, environmental degradation, clearing forests for mining to take 

place seems to be beyond the purview of the KPCS. The right to food may hardly be 

discerned from environental and biodiversity conservation. 

 

With respect to EIT initiative, it is above shown that transparency and accountability 

in mineral sector is relevant to guarantee good governance.
1770

 Both states and 

mining companies are called to be transparent by; publishing mining contracts, 

licenses, beneficial ownership, laws and regulation among others. Equally MNCs are 

required to publish all monies paid to the government, environmental plans and 

gender issues as well. It is shown that, transparency in the mining sector contribute 

to increase in revenue and other benefits from the sector as it inhibits potential 

corruption practices.
1771

  

 

Unlike the KPCS which seems to be a bit rigid in widening its scope the EITI is 

shown to progress from mere revenue and contracts disclosure, to environmental 

plans and gender issues.
1772

 Since mining is reportedly to contribute towards 
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environmental degradation which ultimately affects food production the EITI 

initiative gain more validity to safeguard MHCs right to food.
1773

 In addition, it is 

worth noting here that, adoption of both KPCS and EITI may not only reinforce 

human rights observance and good natural resources governance but also guarantee 

socio-economic empowerment of MHCs.   

 

However, despite Tanzania‘s adoption of the EITI it is shown above that not all 

mining companies are participants into the reporting framework. It is noted above 

that poor records of mining companies involved in mining sector contribute to this 

challenge. As such, some of mining companies had either ceased to operate and or 

transfer their business but still were expected to report.
1774

 Also, unethical state 

officials collude with MNCs to underreport the actual value of minerals to be 

exported.
1775

 Other noted concern is based on the newly standards on gender adopted 

by EITI in the year 2019 which are not provided for in the TEITA 2015.
1776

 Such 

concerns seem to cast doubt on the efficiency of the EITI initiatives at the national 

level.  

 

Moreover, the EITI initiative bank on stakeholders‘ participation inclusive in holding 

the government into account based on the published revenue, and or contracts and or 

environmental plans. However, it is noted above that, the government seems to 

weaken opposition political parties and diminish freedom of speech by banning some 

newspapers which are vital in informing the public and ultimately to hold the 
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government into account.
1777

 Consequently, the direct impacts of the transparency in 

revenue and or contracts may not yield the expected results unless freedom of 

speech, freedom of assembly are guaranteed in practice. 

 

Generally, the Tanzanian legal framework for safeguarding MHCs right to adequate 

food seems to reflect elements of international, regional standards and stats best-

practices. Principles such as PSNR, CDR, avoidance of harm, reasonable and 

equitable use to name but a few are ratified in domestic laws. Consequently, such 

principles may be relied by MHCs to defend their rights to adequate food. Notably, 

Tanzania‘s approach of domestication of these principles seems to be partial. This is 

evidenced by the recognition of such principles firstly, in some sectors such as; 

forestry and land but not with respect to mining sector.  

 

In addition, issues of enforcement, for example of; the right to food, environmental 

standards and holding mining companies accountable remains a challenge. Less 

deterrent penalties and adoption of a legal framework that does not recognise 

indigenous communities poses a threat to MHCs when mining activities are to take 

place. A promise though, seems to be reflected under non-binding legal framework 

which seems to encompass to a large extent reliable principles to safeguard MHCs 

access to adequate food. 

 

6.2.2 Tanzania’s Compliance with Legal Framework to Safeguard MHCs Right 

to Clean Water 

The right to clean water is shown above to be relevant in supporting human life.1778 
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Although the right to water entails its availability, accessibility, quantity and quality, 

the focus in the research lies on water quality. It is therefore, necessary that everyone 

to access clean water irrespective of where he/she lives. As such water has to be free 

from harmful elements such as; chemicals and or heavy metals and other effluents 

from mining activities.   

 

Owing to variation of peoples‘ socio-cultural back ground, social and cultural values 

are also attached to water services as ones‘ culture shapes his life as well.
1779

 

Example, culturally, water is regarded as sacred and used for initiation 

ceremonies.
1780

 In particular, this part intends to argue that, the legal framework that 

meets the international and regional standards is instrumental in safeguarding MHCs 

right to clean water in Tanzania.  

 

6.2.2.1 Permanent Sovereignty over Natural Resources 

Principally, the PSNR principle is shown at the international, and regional levels to 

be people centred.
1781

 Consequently, laws and regulations relevant to resource 

extraction have to take into account peoples‘ rights and safeguard them against 

resource extracting companies. Among such rights is the right to clean water. In 

particular, international and regional frameworks recognise the primacy of water for 

domestic uses over other competing water uses.
1782

 It is worth to note that, Tanzania 

have adopted the same principle under her laws with very clear indication that 

natural resources and wealthy are owned by the people and should benefit them 
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accordingly. Despite such recognition the government is entrusted to deal with 

natural resources for and on behalf of peoples of Tanzania.  

 

However, the legal framework safeguarding MHCs right to clean water is still weak. 

With respect to PSNR for example, while the water sector laws seem to recognise 

some elements of internal self-determination through recognising customary rights 

of ownership and management of water resources, the mineral sector does not. Other 

noted limitations are; absence of express legal recognition of the right to clean water, 

unclear legal provision on the right to clean water to vulnerable groups, non-

recognition of the existence and protection of indigenous peoples, absence of clear 

provision guaranteeing women access to and ownership water resources.
1783

  

 

In addition, the legal framework suffers from; non-enforcement of the laws against 

polluters such as mining companies and adoption of non-deterrent penalties.
1784

 

Also, some of the adopted measures such as CSRs seems ambiguous with respect to 

cancelation of mineral rights in case mining companies failed and or do not 

implement the agreed CSR plan.
1785

 However, the non-binding legal framework 

seems to offer a broader safeguard of MHCs access to clean water in the above 

named aspects.
1786

 Since the non-binding frameworks remains unenforceable, it only 

offers persuasive legal position towards safeguarding MHCs access to clean water. 
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6.2.2.2 Common but Differentiated Responsibilities  

Relatively, when compared with other principles discussed above, CDR is a new 

principle at international level. Although it is traceable back to 1974, it was mostly 

related to trade issues than biodiversity and or climate aspects as reflected on 1992 

international initiatives. In Tanzania legal framework seems to be weak owing to 

absence of relevant policy, legal framework and its inadequate integration in other 

sectors like mineral. For example, while it is recognised under the water and forest 

related laws it is hardly reflected in the Mining Act. In addition, the CDR principle 

seems to be regulated at the national level through Central Government not at the 

grass root level where MHCs faces the challenge on water quality.
1787

  

 

Although CDR principle offers a room to finance climate mitigation and adaptation 

related projects such as; re-forestation and water infrastructure, most rural 

communities are still dependent on unsafe waters from lakes, rivers and bore holes 

which are polluted by mining activities among others. It has been observed that 

African countries (Tanzania inclusive) suffer from; inadequate technologies, 

finances and human resources relevant to influence the water sector. However, 

Tanzania‘s weak legal framework inhibits her from tapping benefits from 

international climate variation frameworks.
1788

 It is noted that Kenya and South 

Africa are exception as they have comprehensive laws on climate aspects.
1789

 

 

6.2.3.3 No Harm Rule 

Tanzanian legal framework recognises the rule against harm on water resources. 
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Firstly, it provides for no go zone as a means to preserve water sources. Secondly, it 

sets EIA as a mandatory requirement before any large-scale development projects 

such as mining. Thirdly, it prohibits cutting trees and or causing fire in water and 

forest reserve areas. Such standards are set at international and sub-regional levels as 

precautionary rule to safeguard sustainable use of natural resources.
1790

  

 

Notably, other internationally recognised assessments such as Human Rights Impact 

Assessment (HRIA) are not provided for in the Tanzanian legal framework.
1791

 Also, 

there is a very sharp legal contradiction on the distance to be kept from water 

sources. While the environmental law requires 60 metres mining law requires 200 

metres. Consequently, presence of such legal contradictions, inadequate enforcement 

of laws and absence of deterrent penalties contribute to water stress to MHCs.
1792

 It 

is unprecedented that, there is a proposal that through special agreement approved by 

the Cabinet, human activities inclusive mining for example may take place within 

the prohibited areas. Such a proposal poses a serious threat that may subject MHCs‘ 

right to clean water in jeopardy.
1793

 

 

In addition, water laws seem to have allowed mining companies to self-regulate with 

respect to encountered underground waters. MNCs involved in mining activities 

therefore are expected to report to the BWBs the data on encountered underground 

waters. Such an approach weakens ability of the BWBs and Catchment Committee 

to enforce water laws since they depend on underground-water data from mining 
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companies who are prime polluters of such waters.
1794

 As such it inhibits progressive 

realisation of right to water to about 30 % of rural communities in Tanzania.
1795

  

 

Allowing MNCs self-regulation on water data seems a paradox. It is noted above 

that, to make MNCs accountable on minerals mined, MROs are allocated in every 

large-scale mining sites to monitor daily mined and sorted minerals.
1796

 As such the 

government does not allow MNCs to self-regulate on this aspect. Also, the MRO are 

less concerned with environmental issues say for him/her to report on water data. 

Such lacunae signal government prioritisation of mining activities and their revenue 

therefrom at the expense of MHCs right to water.  

 

6.2.2.4 Reasonable and Equitable Utilisation (REU) 

Tanzania has domesticated the REU principle in her water related laws as discussed 

above. In particular, water resources are not to be used and or allocated basing on 

specific volumes but subject to criteria that are set in a particular place and time.
1797

 

With the REU water for domestic utilisation is given primacy in Tanzania.
1798

 

Presumably, this is the only legal principle that seems to signal justiciability of the 

right to water in Tanzania. 

 

Despite such recognition arriving at a practical balance between competing needs of 

water seems a challenge in Tanzania. As it is other African countries, human 

activities seem to take primacy over hydrological, ecological and biodiversity 

                                       
1794

 See para 5.4.2.3 above. 
1795

 See para 5.4.2.1 above. 
1796

 See para 5.4.1.8 above. 
1797

 See para 5.4.2.4 above. 
1798

 See para 5.4.2.4 and 5.4.2.4 above. 



 

 

337 

preservation leave alone the right to clean water. The main reasons are; prevalence 

of socio-economic underprivileged situation, poor planning and inadequate 

coordination of the sectoral development plans.
1799

 It is shown above that there are 

two separate institutions dealing with water and mineral rights allocations.
1800

 In 

absence of coordination, water rights are impacted by mining activities. Ultimately, 

since water sources are dependent on continued well preserved biodiversity, MHCs 

right to clean water shrinks with the pace with which unregulated anthropogenic 

activities such as mining are carried out. 

 

In addition, geographical and historical aspects relevant to Tanzania, sets difficulties 

to realise reasonable and equitable utilisation of Lake Victoria and or River Nile 

water resources among riparian countries. While some of the riparian states (Egypt, 

and Sudan) rely on the colonial set principles on how to share the Lake Victoria 

Basin, River Nile waters, some other countries call for negotiation on how best to 

regulate them under post-colonial established frameworks.
1801

  

 

Owing to these differences among riparian states, negotiation for common principles 

and or establishment of joint commission seem to take long to materialise.
1802

 Also 

existence of multiple frameworks under River Nile, and Lake Victoria may cause not 

only  interpretation but also coordination challenges at the African sub-regional 

level. Poor coordination on the sustainable management of shared water resources 

may hardly guarantee water from pollution from human activities such as mining. 
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6.2.2.5 Notification 

The notification of the planned development measures among water resources 

interested parties is a principle that has domestic ratification.
1803

 Both the 

international and states best-practices show that notification to the MHCs is 

mandatory and has to take place in their local languages.
1804

 In particular, the key 

water resources stakeholders such as MHCs are required to be notified of any 

planned measure likely to affect their access to waters. The approach used to notify 

MHCs has been through GN, meeting or local newspapers.
1805

  

 

However, the use of GN is less popular among MHCs in African countries and 

Tanzania in particular. Notably, the notification is mostly recognised in forests 

related laws and that it is mainly when forest reserve is to be established at a local 

government level and or village level.
1806

 In particular to mining activities, no 

requirement of prior notification. MHCs are surprised with the resettlement and 

compensation schemes as the land is most often compulsorily acquired. Perhaps this 

signals lack of political will to put open their plans with the fear of potential 

appreciation of the value of land and other interests which may hick-up the cost of 

investment. Such an approach however, operates at the detriments of MHCs right to 

clean water. Adding on the absence of climate change policy and or law, MHCs are 

thus prone to potential harms of mining without notice and or time to prepare for 

mitigation and or adoption to the varying climate. 
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6.2.2.6 Consultation and Negotiation 

The principle of consultation and negotiation seems to be the cornerstone of 

international and regional framework on good neighbourhood.
1807

 It is also a 

principle which helps in influencing riparian states to jointly form institutions to 

sustainably manage international water bodies which are sources of clean water that 

supports our lives. With respect to development projects, consultation and 

negotiation is the tool to foster consensus among stakeholders such as; the 

government, mining companies, MHCs and others.
1808

 As noted above, Tanzania has 

domesticated the principle with exception of the recognition of the indigenous 

peoples.
1809

  

 

Non-recognition of indigenous peoples and their framework of consultation means 

less protection of MHCs access to clean water when mining are to take place. It is 

worth noting that, the legal framework under the Proposed Constitution 2014 offers a 

recognition of indigenous peoples as minority groups, farmers and fishermen to 

name but a few.
1810

 Perhaps, with time and pressure from civil societies and global 

development partners, the binding legal framework may be influenced by the this 

proposed framework to recognise and protect the indigenous peoples. 

 

6.2.2.7 Stakeholders Participation 

Three major roles of the principle of stakeholder‘s participation are noted in the 

discussion above. Firstly, it offers the right to be part of decision from when it is 
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being made, implemented, monitored, evaluated and or reviewed. On this it offers a 

room to hold into account those in government and or private firms in relation to the 

decision made. Emphasis is made that all parties who may potentially affected by the 

decision have to be part of it. With respect to mining, MHCs, women, youths, 

disabled and historically disadvantaged group are shown to be commonly referred as 

such.  Although Tanzania recognises this principle, it is worth to note here that the 

recognition seems to be in piecemeal. For example, it is more pronounced in other 

laws and policies regulating; land, and forestry than it is in mining laws.
1811

 

 

Secondly, it offers a room for those involved in the decision to derive benefit from it. 

At international, regional and states best-practices; central, local government, MHCs 

and or individuals do benefit directly from resources extracted.
1812

 In Tanzania the 

beneficial opportunities that may be enjoyed by MHCs as stakeholders are through 

the LGA levies, CSRs, participation through subscription of issued shares, 

employment and technological transfers.
1813

 However, it is shown that, political set-

up of the LGAs, none or little collection of the revenue by LGAs and non-

involvement of the MHCs in planning, implementing, monitoring and evaluation of 

the CSRs inhibits MHCs from fully deriving benefits from mining sector in 

Tanzania.
1814

 A tangible revenue from mining  sector to MHCs may not be over 

emphasised given how feeble water infrastructure are in Tanzania.1815 

 

 

                                       
1811

 See para 3.2.2.7 above. 
1812

  See para 3.2.2.7 above. 
1813

 See para 5.4.2.7 above. 
1814

 See para 5.4.2.7 above. 
1815

 See para 5.4.2.2 and 5.6.5 above 
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Thirdly, stakeholders‘ participation offers a room for MHCs to access justice 

wherever their right to water is infringed by the MNC say for example. It is above 

noted that, the judiciary, Commission for Human Rights and Good Governance, 

Mining Commission are responsible to handle concerns over human rights 

infringement in the country.
1816

 Challenges facing these institutions ranging from 

lack of independency, limited scope of their mandate and remedy they may offer 

resonates to lack of good governance.
1817

 It may also be argued here that, such 

institutions are relevant to locals not the MNCs whose disputes are rather 

internationalised through the ICSID and other international arbitral tribunals.
1818

 

 

6.2.2.8 International Cooperation 

International cooperation with respect to mining and trans-boundary water resources 

is vital in safeguarding MHCs rights to water. It is noted above that two key 

international initiatives namely KPCS and EITI are relevant to safeguarding MHCs 

right to food.
1819

 As such KPCS initiative seems to be focused in abetting human 

rights violations perpetrated by rebels. Although civil unrest and loss of peace has a 

bearing on sustainable resources use, KPCS is not as such covering environmental 

issues. Indirectly however, the KPCS impacts say for example; in revenue 

mobilisation by the state, may be allocated to water infrastructure, capacity building 

and good water resources governance. This seems indirect approach to promoting 

MHCs right to water though. 

 

                                       
1816 See para 5.5 and 5.6 above. 
1817 See para 5.5 above. 
1818 See para 3.3.2.2 above. 
1819 See para 3.2.1.8, 4.2.1.8 and 5.4.1.8 above. 
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With respect to EITI states and MNCs are shown to be required to disclose revenue, 

beneficial arrangements, contracts, gender and environmental aspects.
1820

 It is above 

noted for example, when mining activities cause water stress due to pollution women 

are grossly impacted not only health wise but carry a heavy burden to fetch water for 

the families. Consequently, disclosure of environmental and or gender issues in 

mining sector will offer the public a room to safeguard access to clean water by 

holding the government and or MNCs into account.   

 

However, the EITI initiative in Tanzania seems to have not incorporated gender 

issues under her laws. Also absence of monitoring extractive companies seems to be 

inadequate such that companies may cease to operate and or transfer its business 

without the knowledge of the relevant offices in Tanzania.
1821

 Such a loop does no 

good to MHCs right to water because, suppose such companies polluted 

environment, holding them into account will be challenged when such a company is 

no longer operating in Tanzania or has been wound up. 

 

Notably, Tanzania shares fresh water resources with a number of African countries. 

International cooperation is also relevant in sustainably harnessing shared waters. 

Hence, international cooperation with respect to shared water resources is noticeable 

through joint commissions in the following water resources; Lake Tanganyika, Lake 

Victoria and River Nile to name but a few.
1822

 Tanzania is also a signatory to the 

SADC Revised Protocol on Shared Water  2002, which reflects principles under the 

UNWC 1997. Also, Tanzania is in the process to establish legal and institutional 

                                       
1820 See para 3.2.1.8 and 5.4.1.8 above. 
1821 See para 5.4.1.8 above. 
1822

 See para 5.4.2.8 above. 



 

 

343 

frameworks relevant to tap the global opportunities and benefits emanating from the 

CDR principle which is relevant to MHCs right to water among others.
1823

  

 

However, it is noted that, despite efforts by Tanzania on joint cooperation on water 

resources some of other shared water resources are not enforced owing to lack of 

required ratification, for example River Nile Framework. In addition, despite of the 

fact that the Water Resources Management Act 2009 grants power to the minster to 

formulate a guideline on how to reasonably and equitably use the shared waters, no 

such a guideline exists to date. 

 

Hence, the discussion in this part shows that the mining legal framework in Tanzania 

has adopted a patchy approach in domesticating international and regional principles 

relevant to safeguarding MHHCs access to clean water. It is also noted that, even the 

domesticated principles seem not fully enforced and that MHCs are shown to be 

inadequately involved in decision making relating to mining activities. Despite 

existence of joint cooperation on shared waters, Lake Victoria, it is indicated that it 

is impacted by unsustainable water use and management. Unsustainable water use in 

Lake Victoria signals not only existence of weak legal framework but also 

governance issues. 

 

Generally, legal frameworks to safeguard MHCs right to clean water in Tanzania 

falls short of international and regional standards and states best practices. It is 

evident that; the right to clean water is not justiciable, access to water resources is 

not guaranteed at the national level, right to clean water to vulnerable group remain 
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ambiguous, practices show that anthropogenic activities are given primacy over right 

to water, no clear balance between human activities, conservation of biodiversity and 

water for domestic use, absence or inadequate notification of planned measures to 

MHCs, little or no consultation of MHCs especially in case of mining activities, little 

or no direct benefits derived by MHCs from mining activities, weak legal framework 

to tape international benefits from the climate variation frameworks. 

 

6.3 Tanzania’s Institutional Framework to Safeguard MHCs Right to Clean 

Water and Adequate Food 

 This part reiterates the argument noted above that there is a need of robust 

institutions to firstly guarantee promotion, protection and enforcement of MHCs 

right s to clean water and adequate food.1824 However, sisnce this study deals with 

mining of rough diamond, robust institutions are also relevant in hold the 

government and large-scale mining companies into account as a means to safeguard 

MHCs right to clean water and adequate food.1825 It is shown above that giood 

natural resources governance has a bearing on abating gross violation of human 

rights (incuding right to clean wkater and aright to adequate food) in most natural 

resoures rich developing countries.  

 

As such, established institutions in Tanzania are expected to reflect the international 

and regional standards such as; independency, gender balance, proper constitution of 

relevant institutions, well financed and qualified human resources and relevant 

                                       
1824

 See para 3.3, 4.3 and 5.5 above. 
1825

 See para 2.2.6, 2.2.7, 2.2.8, 3.3, 4.3 and 5.5 above. 



 

 

345 

technology and that institutions should be accessible.1826 Consequently, despite the 

fact that Tanzania has established relevant institutions to safeguard MHCs‘ rights to 

water and food, their effectiveness remains questionable. A number of factors inhibit 

such institutions from effective implementation of their function as may be noted 

below; 

 

6.3.1 Institutional Overlap 

While it is true that Tanzania has established a number of institutions relevant to 

safeguard MHCs right to water and food their mandates seem to overlap. 

Overlapping mandate in these institutions undermines MHCs efforts to safeguard 

their rights. Since the focus of this study is on mining in village land unlike mining 

in water bodies three relevant institutions namely; Village Assembly, Water Users 

Association (WUA) and Mining Commission are analysed here.  

 

The overlap among these institutions is based on the mandate they have over land, 

minerals and or water resources. Village Assembly is shown as the owner of the 

village land and it has final mandate on land allocation either for settlement or 

investment.
1827

 WUA is also shown to have rights over water sources, and its 

distribution infrastructures.
1828

 The Mining Commission has mandate on minerals 

and is empowered to allocate mineral rights to potential MNCs.
1829

 Based on the 

government compulsory land acquisition, both the Village Assembly and WUA 

mandates are ignored.  

                                       
1826

 See para 3.3 and 4.3 above 
1827 See para 5.6.2 above. 
1828 See para 5.6.5 above. 
1829 See para 5.5.2 above. 
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Also wide discretionary powers of the minister responsible for mining ignores the 

need of consent from land owners and or occupier when land is taken for mining. 

Such institutional arrangements, denies MHCs form participating in mineral 

resources rights allocation processes, which ultimately limit their ability to safeguard 

their rights at the resources rights allocation stage. Such an approach seems to 

contradict the HRBA to development which calls for mainstreaming of human rights 

in all stages of development projects such as mining.  

 

6.3.2 Inadequate Experts 

Securing MHCs rights to water and food against gross impacts mining activities on 

biodiversity deforestation and water pollution requires relevant capital and human 

resources. This is even true since, deforestation is noted above to exacerbate climate 

change African countries. International framework provides for finance and relevant 

technology to mitigate and or adopt to climate variation impacts. Tanzania‘s 

geographical and socio-economic circumstances qualifies it to benefit from the 

global climatic regulatory frameworks. Despite of this reality, concerns of lack of 

experts in developing countries and Tanzania in particular is noted above.
1830

 For 

example, in order to enact specific law on climate change, legal experts conversant 

with the climate change issues are inevitable.  

 

Also, in order to prepare new competitive water resources projects, and or proper 

management of existing water infrastructure, expertise in water resources, hydrology 

and climate variation inevitable. This is because climate change has a bearing on the 
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 See para 5.5.4 and 5.5.9 above. 
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existing and future water and or agricultural infrastructures. In addition, in order for 

judges to pass judgement in favour of ecological balance and safeguarding MHCs 

right to water and food, they must be conversant with climate frame works and its 

impacts on human rights. Tanzania as it is for most developing countries, seems to 

lack enough financial and human resources with such expertise.
1831

  

 

6.3.3 Impaired Institutional Independence 

Independent institution is the cornerstone in efforts to hold government and other 

mineral related stakeholders into account and guarantee good governance. Although 

Tanzania has established relevant institutions with the view to safeguard MHCs 

rights to clean water and food, there is a concern on their independency. Lack of 

independency may be discussed in two main ways which are; party loyalty and 

limited mandate. With respect to party loyalty, the above composition of the 

Parliament of the United Republic of Tanzania is dominated by members from the 

ruling party.
1832

 Oppositional parties are marginally if not represented at all. It is 

shown that existence of oppositional parties is instrumental in holding the 

government and its allies in natural resources extraction into account. Absence of 

proportional opposition members in the house of parliament, weakens its ability to 

hold the government into account, which is its prime function. 

 

With respect to limited mandate, laws establishing critical institutions such as; 

PCCB and CHRGG impose limitation on their powers. It is above shown that, these 

institutions are limited from carrying out inquiry related to the top governmental 
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 See para 5.5.4 above. 
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officials such as President.
1833

 This seems a paradox given the fact that, the 

government and in particular the President is entrusted with all natural resources in 

Tanzania for the betterment of Tanzanians. Such a concern, seems to raise doubts on 

the motto that Africans should find African solution to African problems.  

 

6.3.4 Financial Constraints 

It is above shown that, most developing states as Tanzania are financially 

constrained in their budget relevant to finance water and agricultural infrastructure. 

Financial difficulties of such countries become worse when climate change impacts 

such as; floods and droughts severely hits the existing weak infrastructures. It is 

reportedly, above that, repair and or installing new hydrological equipment‘s in 

Tanzania is shown to be impacted by budgetary constraints. In addition, it is above 

noted that, people‘s awareness of climate change issues in Tanzania is constrained 

owing to meagre budget in translation of the English written climate change 

documents into Swahili.
1834

  

 

It may be argued here that financial constraint founded on weak legal framework 

relevant to safeguard MHCs right to clean water and food. Firstly, MHCs are not 

involved in revenue distribution from mining activities in their vicinity. Non-

participation of MHCs impacts their ability to invest in water and food 

infrastructure.
1835

 Secondly, Tanzania‘s legal framework lacks relevant incentives to 

allure private sector and other benefits offered at the international climate change 
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 See para 5.5.5 and 5.5.6 above. 
1834

 See para 5.4.1.5 and 5.5.4 above. 
1835

 See para 5.4.1.7 above. 
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frameworks. Thirdly, the regional commitments to finance agriculture and water 

sector at the rate of 10% of its annual budget and 0.5% of its GDP respectively are 

not domesticated in any law.
1836

 Arguably, it is above shown that, weak legal 

framework in most resource-rich African states is the foundation of the resource 

curse.
1837

 Little investment in water and agricultural investment resonates to resource 

curse theory discussed above.
1838

 

 

 6.3.5 Ill Composition of Institutions  

The concern that institutions established in Tanzania are inappropriately composed 

may be discussed in twofold. Firstly, some institutions lack gender equality in their 

compositions. Secondly, some of institutions are politically composed which dilute 

the desire to properly serve the MHCs. To begin with gender issues, it is shown that 

Tanzania has established a number of institutions to safeguard MHCs rights to clean 

water and adequate food. It is also evident that, women participation in decision 

making is a tool to guarantee broad-based socio-economic empowerment.  

 

In addition, women have been depicted to be grossly impacted by the mining 

impacts owing to socio-economic and cultural practices that seem to be gender 

biased. Both international and regional frameworks calls for gender balance as a key 

to good governance.
1839

 However, despite all these realities, some of established 

institutions seem to have inadequate women representation. Among institutions 

faced with this challenge are; the Parliament of Tanzania, Mining Commission, 
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 See para 5.4.1.4 above. 
1837

 See para 4.2.2.4 and 5.4.2.4 above. 
1838

 See para 2.3.1 above. 
1839 See para 2.3.2, 3.2.1.1, 3.2.2.7, 4.2.1.7 and 4.2.2.7 above. 
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NEMC, and Village Council.
1840

 Consequently, the decision of such institutions may 

seldom be relied to address the gender gap in mining sector.  

 

In particular, institutional overlap noted above, is one of the factor that undermines 

women involvement in large-scale mining sector in Tanzania.
1841

 The decision of the 

government through the minister for example to compulsorily acquire village land, 

ignores the Village Assembly which is constituted among others women of a 

particular village. Also, it is shown for example that, members of the Mining 

Commission are not appointed on individual capacity but rather based on the office 

they occupy.
1842

 Since women are depicted to be marginally represented in decision 

making positions, reliance of representation of those offices further undermine 

women involvement in mining sector. 

 

Secondly, the principle that, stakeholders have to be consulted once there is a 

proposal for large-scale development projects such as mining has international, 

regional and domestic recognition. In particular, MHCs have to be involved not only 

in making decision but also benefiting from the project. Both international, and 

regional frameworks and states best-practices call for benefits to be shared directly 

to MHCs trusts. However, Tanzania‘s practice seems to be politicised as the benefits 

are shared to politically established organs such as District Council.
1843

 Considering 

that some of MHCs may be composed of indigenous peoples who may not be 

represented in this political constituted organ, the stream of benefits may not reach 

                                       
1840 See para 5.5.1, 5.5.2, 5.5.3 and 5.6.2 above. 
1841 See para 6.3.1 above. 
1842 See para 5.5.2 above. 
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 See para 5.4.1.7 above. 
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them. Equally, the development desire and or plans of these communities may not 

reach the politically constituted organ for their consideration.  

 

6.3.6 Existence of Non-binding Institutions 

It is also above shown that, existence of robust institutions is vital in holding 

governments and its allies and even belligerents accountable in exploitation of 

resources such as minerals. Globally, there are various initiative which may be relied 

by various stakeholders to safeguard MHCs rights to water and adequate food. 

Tanzania is shown to have established some institution that may tape benefits 

provided under the global initiative such as; sector funds under forestry, fisheries and 

beekeeping and NCMC. Such institutions seem to be focused at the central 

government and hence lack local representations such as villages and or 

communities.
1844

   

 

Moreover, in particular, to climate variation the VPO Environmental Division is 

responsible to regulate and co-ordinate them country wise. Notably, the established 

institutions under the VPO environmental division seems to lack legal status owing 

to the fact that, they are established under a non-binding framework. Consequently, 

decision form these institutions lack legal enforcement.  

 

In addition, such institutions are only at the national level, ignoring lower levels such 

as villages where climate change hit the most. Perhaps, such a weakness is founded 

on the assumption that, climate variation is a mere environmental issue.
1845

 Such a 
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challenge seems to reinforce the above discussed concern over absence of experts 

who could lead Tanzania to benefiting from the global financial arrangement under 

the climate change frameworks.
1846

 

 

6.3.7 Inadequate Up-to date Technology and or Working Infrastructure 

Adoption of science and technology in curbing mining gross impacts on water and 

food production is inevitable. Such technologies range from those relevant to; 

hydrological testing equipment and technology; agricultural infrastructure relevant to 

farming, food processing, distribution and storage to name but a few. Although 

Tanzania has established for example the NW, its functioning is reportedly impaired 

due to ruined metrological stations and equipment relevant to forecasting weather 

and or hydrological issues which are relevant to MHCs right to food and water.
1847

  

 

Apart from the hydrological infrastructure, the justice delivery infrastructure is also 

subjected to similar challenge. For example, litigating rights to clean water and 

adequate food as human rights the High Court is the court of first instance. However, 

due to financial constraints named above, not all regions have the High Court 

office.
1848

 MHCs are therefore subjected into the challenge of accessing justice 

owing to inadequate court infrastructure. 

 

6.3.8 Absence of Representation at the Local level 

The discussion above shows that Tanzania has amended some of her laws with the 

view to tape the benefits from the global natural resources governance framework. 
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Examples of such institutions are; NCMC, NEMC, Funds established under the 

forest, beekeeping, water and fisheries sectors. Despite such efforts, these 

institutions are managed and organised at the national level. Since MHCs as defined 

in this study represents rural communities, absence of representation of such 

institutions at the local level limits MHCs from potential benefits thereto.
1849

 Such a 

lacuna may be argued to have its foundation in absence of a specific legislation on 

climate change, instead few laws provide for some elements on climate change, 

leave alone presumption that climate change is an environmental issue.  

 

6.3.9 Global, Regional and Countries Conflicting Interests 

Although international cooperation is named above as instrumental in guaranteeing 

promotion and observance of human rights, it seems hard to reconcile all UN and or 

AU member states to harmonise their laws towards that end. With respect to mineral 

resources for example, EITI and KPCs are identified as tools to foster not only 

human rights observance but broad-based economic empowerment of states and 

MHCs. However, they are not implemented by all UN member states. Available 

record indicates that out of 54 AU member states, 34 and 29 are not implementing 

KPCS and EITI initiatives respectively.
1850

 Such a trend signals absence of 

harmonisation of legal framework to guarantee mineral resources governance. 

 

It is also above noted that, unlike the KPCS the EITI gradually begun with revenue 

transparency but to date it has included environmental and gender issues. Conflicting 

interest between states and mining stakeholders seem to inhibit adoption of a broader 
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 See para 5.6.3 and 5.6.4 above. 
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definition of conflicting minerals which will cover state lead human rights violations 

under KPCS for example.
1851

 In particular, even where the KPCs is adopted, still it is 

reportedly that, diamond is smuggled from DR Congo through neighbouring 

countries to access international market.  

 

In addition, rebel groups operating in DR Congo are allegedly hosted in 

neighbouring countries.
1852

 Unless the international community and AU in particular 

identify the root cause of behaviour of its member states harbouring such groups, 

delinking rough diamond from human rights violation in AU countries will remain 

challenged. 

 

Also the international framework establishing global institutions such as the WB 

seems to adopt protective approach to potential liabilities that may arise from their 

activities.
1853

 Among key activities relevant to this study are; advising mineral 

resources-rich African countries on proper legal and institutional frameworks to 

regulate mining and financing large-scale mining activities in such countries. 

However, its establishing instrument limit states and even MHCs from holding it 

liable in case human rights will be violated in large-scale projects funded by WB. 

This seems a paradox owing to international requirement that states should not only 

adopt strong legal framework but also establish mechanisms where remedies may be 

obtained from MHCs in case of human rights violation and or other sort of 

damages.
1854
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With respect to biodiversity loss and climate change which are global concern, it is 

seen and interpreted differently by countries and or communities depending on their 

geographical, socio-economic, cultural and political factors. Despite of the 

international recognition of such a reality under the CDR principle, yet at the 

regional level, there are geographical, socio-economic, historical and political factors 

that need to be addressed jointly among states. Among issues which undermines 

some of established institutions are for example; non-ratification of conventions and 

or protocol to regulate sustainable use of shared water bodies. For example, Sudan 

and Egypt are members of the River Nile Framework geographically but has not 

ratified such agreements.
1855

  

 

Also, geographical, historical, political and socio-economic factors seem to have 

impact on establishment and functioning trans-boundary water resources 

management institutions. Geographically river Nile Basin may hardly be excluded 

from sustainable management of Lake Victoria Basin. However, historical and 

political factors grossly impact the River Nile Joint Commission.
1856

 Instead of 

African states to jointly work to derive benefits from global frameworks, they 

internally compete to protect their national interest as a means to address socio-

economic concern of their peoples.  

 

6.3.10 Ethical Issues of the State Officials 

The discussion above has identified global efforts to delink the mining and trading of 

rough diamond from its potentials in fuelling human rights violation where they are 
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mined.
1857

 KPCs has been heralded as a scheme which has proved effective in 

restoration of peace and tranquillity and exponential increase of government revenue 

from mining and trade in rough diamond in some countries.
1858

 Tanzania is named 

above as one among the KPCs partner states and has enacted laws in that regard. The 

Mining Commission is named as a national Focal Point with respect to KPCs 

issues.
1859

 Consequently, no rough diamond that will be allowed in Tanzania neither 

will Tanzania process for export rough diamonds which does not follow the KPCs 

processes of certification. Despite such a tight legal and institutional frameworks, 

and well established institutions still, concerns over rough diamond smuggling from 

other country such as DR Congo through the borders of Tanzania is alarming.
1860

  

 

Notably, the discussion above has identified potential unethical state officials who 

connives in underrating and or underreporting the actual value of minerals in all 

exports.
1861

 This is so despite of the existence of special organs which have mandate 

to assess and evaluate ethical standards and potential illicit enrichment of state 

officials.
1862

 Reportedly, limited human resources and budgetary constraints seem to 

limit its full functioning.
1863

 In addition, given the scope of this study, that is large-

scale mining, small-scale mining (SSM) is thus not covered.
1864

 Understanding the 

parameters through which rough diamond may be smuggled into Tanzania, dictates a 

separate research to identify SSM contribution towards potential infiltration of rough 

diamonds from other non-KPCs partner states.  

                                       
1857 See para 3.2 and 4.2 above. 
1858 See para 3.2.1.8 and 4.2.1.8 above. 
1859 See para 5.5.2 above. 
1860 See para 4.2.1.4 above. 
1861 See para 5.4.1.7 above. 
1862 See para 5.5.6 and 5.5.7 above. 
1863 See para 5.5.6 and 5.5.7 above. 
1864 See para 1.7 and 6.2.1.8 above. 
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6.4 Conclusion 

This chapter presents a critically inference of the discussion of the extent to which 

Tanzanian legal and institutional frameworks safeguards MHCs rights to clean water 

and adequate food. It shows the extent to which Tanzania legal and institutional 

frameworks comply with the international (UN and AU) and state best-practices in 

that respect.  

 

Firstly, Tanzanian legal framework relevant to safeguard MHCs rights to clean water 

and adequate food, this chapter shows partial compliance with international 

standards and states best-practices. Among evidencing factors of this partial 

compliance are; non-justiciability of the right to adequate food, insecure land tenure 

in rural areas, imbalance between human activities and environmental or ecological 

preservation, inadequate land use plans, inadequate or absence of notice to 

stakeholders when mining activities are to take place, little or absence of 

stakeholders participation in decision making and benefit schemes, and weak legal 

framework to tape international benefits from climate variation frameworks. 

 

Secondly, the legal and institutional frameworks relevant to guarantee MHCs right to 

clean water  also noted that Tanzania has not fully incorporated the international, 

regional standards and states best-practices. The following are identified as factors 

limiting Tanzania from fully compliance with international standards; weak legal 

framework evidenced by non-justiciability of the right to clean water, non-

recognition of internal self-determination, less deterrent penalties for violation of 

natural resources related to water, absence of grassroots link to national initiatives to 

curb climate change. Also, limitations related to conflicting legal framework on 
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preservation of water resources from mining activities and absence or little land use 

plans, increased deforestation evidencing inadequate enforcement of laws.  

 

With respect to governance issues, it is noted that Tanzania has established a number 

of institutions relevant to safeguard MHCs right to adequate food. Such institutions 

may be categorised in two groups. Firstly, those which operate at the national level, 

and secondly, those which operate at the sub-national level. Examples of institution 

with national coverage are; the PURT, NEMC, the Judiciary, PCCB, CHRGG, VPO, 

and Mining Commission. At the sub-national level institutions such as; Village 

Council, Vvillage Assembly, BWB, Catchment Committee and WUAs exemplify 

them. 

 

Notably, despite establishment of such noble institutions with their entrusted 

mandates, they still lack independency from the political influence in their 

functioning. Also, they suffer from limitations in their operations in terms of 

investigation and or prosecutions mandate and inadequate working infrastructure. In 

addition, limitations are are noted on; wide discretionary powers, budgetary issues 

and human resources necessary to enable them implement their functions. Other 

limitations are inclusive; gender imbalance in their composition and that they suffer 

from inadequate representations at the grassroots level where mining operation are 

actually situated, to note but a few. 

 

Generally, Tanzania‘s approach to domestication of the international (UN and AU) 

and states best-practices is shown above to be influenced by a number of factors 

such as; legal, historical, geographical, hydrological, socio-economic, cultural and 
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political circumstances. Such factors inhibit Tanzania from fully domestication of 

international (UN and AU) standards and best states practices in safeguarding MHCs 

rights to clean water and adequate food. The immediate chapter below provides for 

general conclusion of the study and puts forward proposal for an ideal frameworks to 

safeguard MHCs rights to water and adequate food in Tanzania. Such a proposed 

framework is also relevant to other developing countries which are endowed with 

similar natural resources. 
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CHAPTER SEVEN 

CONCLUSION AND RECOMMENDATIONS 

7.1 Introduction 

The previous chapter (Chapter 6) presents an analysis of the extent to which 

Tanzania‘s legal and institutional frameworks comply with international and regional 

frameworks relevant to safeguard MHCs rights to clean water and adequate food. 

This chapter (Chapter 7) presents the general conclusion and recommendations of 

the study. In particular, it; firstly, recapitulate the key objective behind this study. 

Secondly, it summarises research questions and describe the extent to which answers 

are provided. It is upon the answer to research questions where the general 

conclusion is drawn and recommendations are proposed. 

 

7.1.1 Recapping the Research Objective 

This research explores the extent to which the Tanzania‘s legal and institutional 

frameworks comply with the international and regional principles relevant ensure 

better protection of MHCs‘ rights to clean water and adequate food. Owing to 

existence of various standards relevant to two rights investigated, the study focused 

on, water quality and ability of MHCs to engage in sustainable production of their 

own sufficient, nutritious food free from harm. In order to achieve this main 

objective, the following specific objectives were set: 

1. To explore the international legal and institutional frameworks relevant to 

safeguard MHCs‘ rights to clean water and adequate food. 

2. To explore the extent to which Tanzania‘s complies with the international 

frameworks relevant to safeguard MHCs‘ rights to clean water and food 

security. 



 

 

361 

3.  To recommend  an ideal legal and institutional frameworks to better 

safeguard  MHCs‘ rights to clean water and adequate food.
1865

  

 

The above objectives are set basing on weak legal and institutional frameworks 

relevant to address mining impacts on quality of water sources and dwindling of 

rural land relevant to sustainably produce sufficient food free from harm in 

Tanzania. In chapter one, mining is shown to grossly impact water quality and 

vegetation cover, land pollution and massive resettlement of MHCs. Such impacts on 

land and water sources undermine the MHCs rights to clean water and adequate 

food. However, the international, regional and states best-practices provide for 

principles relevant to secure human rights among the MHCs where minerals are 

mined. In addition, states are required to guarantee progressive realisation of human 

rights in this case right to water and adequate food. This study focused on the two 

human rights to food and water owing to their value to support human life. 

Consequently, the need to investigate Tanzania‘s compliance with these frameworks 

seems unavoidable. 

 

7.2 Response to Research Questions 

The key question this research is set to answer is, whether the Tanzanian mining 

legal and institutional frameworks comply with international principles to safeguard 

MHCs rights to clean water and adequate food. As such where international 

principles are referred, it also includes African regional frameworks and state best 

practices. In order to find answers to this research question, qualitative doctrinal 

methodology was applied. In this methodology, review and qualitative analysis of 

                                       
1865 See para 1.3 above. 



 

 

362 

primary and secondary sources was carried out. Themes were developed and through 

descriptive and critical explanatory approach answers to questions are provided. 

 

The study shows that there are international, regional and state best practices legal 

and institutional frameworks relevant to address mining impacts on MHCs rights to 

clean water and adequate food. In particular, to legal framework, the study found 

that, international framework provides for broad principles to be adopted by regions 

and or states. Consequently, it is the duty of regional blocks and or states to adopt 

such principles, subject to their; socio-economic, cultural, political, geographical, 

demographic and historical circumstances. 

 

In particular, to the AU regional frameworks, it is noted that unique relevant 

principles such; creation of a new offence named illicit enrichment. AU also calls for 

guaranteeing of good governance in mineral sector. With respect to KPCS and EITI 

initiatives both are provided under non-binding AU regional level framework as 

relevant to mineral resources governance.
1866

 AU frameworks calls for good 

governance and adoption of strong legal and institutional framework in the mineral 

sector. Unlike the UN initiative on trading of rough diamonds, the AU binding 

framework calls for domestic beneficiation of all mineral resources. Local 

beneficiation seems to a tool to empower locals through employment, technological 

transfer to name but a few.  

 

KPCs and EITI for example are shown to be initiatives to regulate the manner of; 

exploration, extraction, processing and trading of minerals. These two initiatives are 

                                       
1866

 Sere parab 4.2.1.8 above. 
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heralded as a solution to address the nexus between illegal exploitation of natural 

resources and civil wars. Questionable mineral resources governance that inhibit 

states and its people from benefiting when such minerals are extracted is noted above 

as resources curse. 

 

In addition, the AU region for example noted among others inadequate human 

resources relevant to sustainably manage its abundant resources. The establishment 

of the Mineral Development Centre (MDC) responsible for capacity building on 

mineral related skills on areas such as governance.
1867

 MDC is also mandated to 

provide support to AU states to harmonise their mining regulating codes. 

Harmonisation of mining laws is vital in sustainable management of mineral sector 

towards increasing its contribution to socio-economic empowerment of MHCs and 

state in general.
1868

 

 

Parallel with that, unique institutions are established to deal with the AU peace, 

human rights and good natural resources governance. It is thus argued above that the 

AU regional frameworks indicate the desire to adopt an African home grown 

solutions to Africa‘s problems. Despite the uniqueness of the AU framework, it is 

never without criticism. For example, it is noted that, some of established initiatives 

seem to overlap in their mandate. Moreover, established institutions suffers from 

several limitations such as; budgetary constraints, inadequate human resources, weak 

base to deal with human rights issues, questionable political will, and proliferation of 

rebel groups in AU countries such as; DR Congo, Rwanda and Mozambique. 

                                       
1867

 See para 4.3.5 above. 
1868

 See para 2.2.5 above. 
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Regardless of the relevancy of the AU framework to African peace and sustainable 

resources governance, it is still questionable if it is a real an African solution to 

Africa‘s problems.  

 

With respect to Tanzania it is found that subject to; geographical, historical, socio-

economic, cultural and political factors, the international and regional principles are 

domesticated. It is found for example that, despite of signing of international treaty 

by the executives, the parliament has to ratify it for it to become binding. 

Consequently, even where international and or regional frameworks have clear 

principles to safeguard MHCs right to water and food, unless it is ratified, it remains 

unenforceable in Tanzania. Moreover, even when laws are established, they seem to 

be framed in a manner that ensue contradiction among different sectors say for 

example, mining and environmental or water resources sectors. Consequently, 

Tanzania is shown to adopt patchy approach in domesticating of international 

principles.  

 

In particular, patchy approach is evidenced in three major instances. Firstly, through 

recognition of some principles say for example in water, land and forest sectors but 

not the mining sector. Secondly, adoption of mere administrative measures and or 

quasi institutions to guarantee MHCs access to clean water and adequate food. 

Notably this seems to defeat the desire of Africa to attain harmonisation of legal and 

institutional frameworks identified in chapter one of this study. 

 

With respect to institutional framework it is found that a number of them have been 

established to safeguard MHCs rights to clean water and adequate food. Their 
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relevance in promotion and protection of human rights in mining sector is clearly 

shown. Such institutions are also relevant tin guaranteeing good governance in 

natural resources extraction (minerals in particular) which has a bearing on 

promotion and protection of human rights. However, they are shown to lack the 

expected international and regional standards of independence in the due course of 

implementing their functions. Also, mode of their establishment and composition 

seem to have little concern on gender balance. In addition, budgetary limitations 

humpers established institutions from fully functionality.  

  

It is shown above that, natural resources-rich developing countries usually depict 

resource curse elements through their weak legal and institutional frameworks. 

Hence, resource abundance brings with it civil unrest, less public participation in 

decision making and weakened infrastructure relevant to socio-economic services 

(water and food inclusive). The study, identify the Human Rights Based Approach 

(HBRA) to natural resources governance as a solution to human rights violation in 

all natural resources exploitation. HRBA insists that, human rights consideration 

need to be embodied in the natural resources legal and institutional frameworks. As 

such, every stage in natural resources plan, exploration, exploitation, processing, 

trading and closure has to respect and or contribute towards realisation of human 

rights.  

 

However, the situation as depicted above seems to be different. Through legal 

positivism, laws identified and critically analysed depict absence of harmony 

between the international standards with the domestic frameworks regulating MHCs 

rights to water and food. Consequently, the answer to research question number 
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three is answered in-affirmatively. That is to say, Tanzania‘s legal and institutional 

frameworks to safeguarding MHCs rights to clean water and adequate food, partially 

comply with the international principles and states best-practices.  

 

7.3 Recommendations 

It is shown that exploration and discovery of minerals in rural areas unleash 

legitimate expectation of MHCs that its extraction will positively contribute towards 

their wellbeing. In particular to the study at hand, MHCs legitimately expects mining 

will guarantee realisation of their right to clean water and adequate food. However, 

there are other potentialbenefits such as; revenue collection, employment, 

technology transfer, potentials of sharing infrastructure to name but a few. All these 

adds to better improving MHCs right to clean water and adequate food. 

 

However, absence of strong legal and institutional framework to regulate all stages 

of mining activities; from exploration, extraction, processing and trading such 

legitimate expectation by MHCs turns into illusion. Mining instead, grossly affect 

their rights to water, and food among others. Such a paradox is noted above as a 

resource curse. Since international and regional frameworks provide for principles to 

properly regulate mining activities, its reliance may safeguard MHCs rights to water 

and food among others. Through adoption of HRBA in all stages of mining activities 

will guarantee sustainable safeguard of MHCs rights to water and food. In addition, 

having in place harmonised and robust legal and institutional frameworks is vital in 

mitigating mining impacts on the two rights. This study therefore, recommends as 

follows; 
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i) Tanzania has to ratify the modern UN and AU regional frameworks to 

guarantee justiciability and progressive realisation of rights to clean water 

and adequate food. 

ii) Tanzania has to ratify international principles relevant to guarantee internal 

self-determination of sub-national groups such as indigenous peoples. 

iii) Mining activities should only be allowed to take place in a village land with 

land use plans to avoid impacts on other resources such as water which is 

vital for human life. 

iv) Tanzania has to amend her mining legal framework with the view to; limit 

the ministerial discretionary powers to waive legal requirement to consult 

land owners and occupiers instead of compulsory acquisition. Also the 

Mining Act should guarantee stakeholders‘ participation. For example, on 

sharing of revenue among the mining stakeholders inclusive MHCs. 

Guaranteeing sharing of revenue entails availability of funds that may be 

relied to establish water and food related infrastructure which seem a 

challenge in Tanzania. It is also a tool to foster for MNCs Social Licence to 

Operate (SLO) in the locality of MHCs. Among benefits of SLO are 

inclusive; pre-empting MHCs clashes and or objections to the mining 

projects, provision of continued communication between the stakeholders 

and planning, implementing, monitoring and evaluation of MHCs and MNCs 

common interests.  

v) Responsible sector ministries, mining, land and water regulating legal and 

institutional framework should guarantee effective coordination of their 

mandate in a manner to harmonise their strategy, plans and policies.  
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vi) Tanzania has to adopt incentivised legal framework in order to gain from the 

international transfer of capital and technology relevant to food and water 

investment. 

vii) Tanzania has to establish domestic robust and independent institutions 

relevant to guarantee holding the government into account in the mining 

sector. Strong institutions form the base of MHCs to defend their rights to 

clean water and adequate food against their government and mining 

companies. 

viii) Tanzania should capitalise on capacity building of her human resources 

human rights and governance. Human resources are relevant in preparation of 

various contracts inclusive mining. It is also relevant in framing of; policies, 

strategies, programs administrative and legal frameworks to safeguard MHCs 

rights to water and food. Among those who make decisions are inclusive; 

judges, advocates, responsible ministers, members of the parliament, 

Commissioners, members of District Council, Research and academic 

institutions, NGOs and villagers among others. 
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 APPENDIX 

List of African States with constitutional recognition of rights to clean water and 

adequate food and membership to global natural resources governance initiatives. 

S/N Name of the 

AU States 

Governing 

Article(s) on the 

right to 

Name of the Statute/year Membership to 

Global Resources 

Governance 

Initiatives
1869

 

Clean 

water 

Adequate 

food 

EITI
1870

 KPCs
1871

 

1. Angola x X Angola‘s Constitution 2010 X   

2. Congo DRC Article 

48 

Article 47 Congo (Democratic 

Republic)Constitution of 

2005 (As amended in 2011) 

    

3. Malawi x X The Constitution of the 

Republic of Malawi of 

1998 

  X 

4. Mozambique Article 

43 

Article 43 Mozambican Constitution 

of 2004 (As amended in 

2007) 

    

5. Namibia x X Namibia‘s Constitution X   

6. United 

Republic of 

Tanzania  

x X URT Constitution 1977.     

7. 

 

Zambia x X Constitution of Zambia 18 

of 1996. 

  X 

8. Zimbabwe Article 

77 

Article 77 Constitution of Zimbabwe 

Act 20 of 2013. 

X   

9. Burundi x X Burundi‘s Constitution 

2005. 

X X 

10. Central 

African 

Republic  

x X Central African Republic‘s 

Constitution 2016. 

  X 

11.  Kenya  Article 

43 (1) 

(d) 

Article 43 

(1) (c ) 

Republic of Kenya 

Constitution 2010 

X X 

12. Rwanda x X Rwandan Constitution 2003 X X 

13. Southern 

Sudan 

x X South Sudan Constitution 

2011 

X X 

14. Sudan x X Sudan Constitution 2005 X X 

15. Uganda x X Ugandan Constitution 1995   X 

16. Botswana  x X The Constitution of 

Republic of Botswana 1996 

(Revised 2005) 

X   

                                       
1869

 See African Union (n 811). para 3. 
1870

 Source: EITI Secretariat, ‗EITI Association – Members‘ Registry as at 12 May 2022‘ (EITI, 2022) 

<https://eiti.org/sites/default/files/2022-05/EITI%20members%20registry%20as%20of%2012%20May%202022_0.pdf>. 
1871

 Source: KPCS member states: https://www.kimberleyprocess.com/en/participants 27/05/2022 

https://www.kimberleyprocess.com/en/participants
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17. Egypt  Article 

79 

Article 79 Egypt‗s Constitution of 

2014. 

X X 

18. Ethiopia  Article 

90 (1) 

Article 90 

(1) 

Constitution of the Federal 

Democratic Republic of 

Ethiopia 1994. 

  X 

19. Algeria X X Constitution of the People‘s 

Republic of Algeria 1989 

(Amended 1996). 

X X 

20 Benin x X Constitution of the Peoples 

Republic of Benin 1990. 

X X 

21. Seychelles  x x Constitution of the 

Republic of Seychelles  of 

1993 (As amended in 1996) 

  X 

22. Cameroon x Article 25 

(1) 

Cameroon Constitution of 

1996 

    

23. Cape Verde x X The Constitution of the 

republic of Cape Verde 

1992. 

X X 

24. South Africa Article 

27 

Article 27 Republic of South Africa 

Constitution 1996. 

X   

25. Chad x X Constitution of the 

Republic of the Chad 1996. 

  X 

26. Comoro x X Constitution of the Federal 

Islamic Republic of the 

Comoros 1996. 

X X 

27. Congo  x X Republic of the Congo 

Constitution 2001. 

    

28. Djibouti x X Republic of Djibouti Draft 

Const 1992. 

X X 

29. Equatorial 

Guinea 

x x Equatorial Guinea‘s 

Constitution 1991 

(Amended 2012) 

x X 

30. Eritrea x X Eritrea Constitution X X 

31. Mauritius x X Constitution of the 

Republic of Mauritius 1968 

X   

32. Swaziland x X Constitution of the 

Kingdom of Swaziland Act 

2005. 

X   

33. Gabon x X Gabon‘s Constitution1991 

(Amended 2011) 

    

34. Gambia Article 

216 (4) 

Article 

216 (4) 

Constitution of the 

Republic of Gambia 1997. 

X X 

35. Ghana x X Ghana‘s Constitution of 

1992 (As amended 1996) 

    

36. Guinea x X Guinea‘s Constitution   X 
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2010. 

37. Guinea 

Bissau 

x X Constitution of the 

Republic of Guinea-Bissau 

1984. 

X X 

38. Ivory Coast x X Ivory Coast Constitution 

2016 

    

39. Liberia x X Liberia Constitution 1986     

40. Libya x X Libya Constitution 2011 X X 

41. Mali x X Mali Constitution 1992     

42. Mauritania x X Constitution 2006   X 

43. Morocco Article 

31 

X Constitution 2011 X X 

44. Niger Article 

12 

X Niger Constitution 2010   X 

45. Nigeria x Article 16 

(2)(d) 

Nigerian Constitution 1999   X 

46. Sahrawi 

Arab 

Democratic 

Republic 

x X Sahrawi Arab Democratic 

Republic Constitution 2015 

X X 

47. Sao Tome  & 

Principe 

x X Sao Tome &Principe 

Constitution 2003 

X X 

48. Senegal x X Senegal Constitution 2001   X 

49. Sierra Leone x X Sierra Leone Constitution 

1991 

    

50. Somalia Article 

27(1) 

X Somalia Constitution 2012 X X 

51. Lesotho x X The Constitution of 

Lesotho 2004 

X   

52. Madagascar  x X Madagascar‘s Constitution 

2010 

  X 

53. Togo x X Togo Constitution 1992     

54 Tunisia Article 

44 

X Tunisia Constitution 2014 X X 

 

 

 

 


