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ABSTRACT

Absence of robust legal and institutional frameworks relevant to address mining
impacts on Mine-Host Communities (MHCs) rights to clean water and adequate food
Is the central problem under this research. Tanzania is a member State to both the
UN and AU, and is therefore bound by their frameworks. Both the UN and AU legal
and institutional frameworks recognize principles relevant to curb mining impacts on
human rights under research. This study investigates the extent of Tanzania’s
compliance with the two frameworks. To establish the extent to which Tanzania
complies with the international and regional frameworks, a documentary review of
primary sources such as; international and domestic instruments, was carried out.
Also, review of secondary sources such as; books, journal articles, reports and
internet sources was carried out. It is found that, Tanzania legal and institutional
frameworks have domesticated international principles aimed at safeguarding MHCs
rights to clean water and adequate food. The manner of domestication of such
principles do not confer full safeguard to MHCs against mining impacts though.
Among causative factors are; non-justiciability of the two rights, inadequate
participation of MHCs in decision making, overlapping laws on environmental
conservation, wide administrative discretionary powers, and less deterrent penalties
among others. With respect to institutional framework, factors such as; partiality,
overlapping mandate in allocation of resources rights, poor infrastructure, limited
budget and inadequate human resources. Reforms of legal and institutional
frameworks is recommended to fully comply with the international standards.

Keywords: Mine-host communities, Right to Water, Right to adequate food,

Tanzania.
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CHAPTER ONE
INTRODUCTION AND BACKGROUND TO THE PROBLEM

1.1 Introduction

Globally, development is dependent on both human and natural resources that are
endowed within a respective country and or region.® Due to the value that people
have it is necessary to guarantee their safe involvement in the process of harnessing
natural resources. Internationally, human rights principles relevant to safeguarding
peoples’ rights are recognised and protected.? Similarly, such human rights need to
be emphasised in the process of harnessing natural resource for development. This is
because natural resources such as minerals when properly extracted they positively

influence socio-economic development of the state and its peoples.®

However, when they are not properly regulated, they tend to bear gross impacts on
peoples’ lives as they may violate a number of their basic rights. It is argued that
among human rights that are prone to anthropogenic activities such as mining are;
right to property, right to clean water, right to food, right to clean environment to
name but a few.* Among potential impacts of mining on such rights are inclusive;
land alienation and resettlement, land pollution, deforestation that may exacerbate

climate change, water pollution, chronic water borne diseases to name but a few.’

! African Union and Commission, Agenda 2063: The Africa We Want. (2015). item g (iii).

2 European Convention on Human Rights 1950.; International Covenant on Economic, Social and Cultural Rights 1966.;The
American Convention on Human Rights 1969; The African Charter on Human and peoples’ Rights 1986.

3 UN Commission on Sustainable Development, ‘Report on the Eighteenth Session (15th May 2009 and 3-14 May 2010)’
(2010) Economic and Social Council E/2010/29. para 10.

4 Lidewij Ploeg and Frank Vanclay, ‘A Human Rights Based Approach to Project Induced Displacement and Resettlement’
(2017) 35 Impact Assessment and Project Appraisal.

5Terminsk Bogumuli, ‘Mining-Induced Displacement and Resettlement: Social Problem and Human Rights Issue’ (2012)
<http://nbn-resolving.de/urn:nbn:de:0168-ssoar-327774>.; Johnson Mshana, ‘Mercury and Lead Contamination in Three
Fish Spicies and Sediments from Lake Rukwa and Catchment Areas in Tanzania’ (2015) 5 Journal of Health and Pollution.;
Women in Water, ‘The Impacts of Extractives on Quality and Quantity of Drinking Water’ (Women in Water (Pty) Ltd



In particular, this fact seems to worsen the pursuit of human rights in resources
extraction owing to the fact that, among such rights few are reportedly to be
entrenched in the domestic legal frameworks of some countries such as Tanzania.®
Worse still, even those entrenched in such laws are not enforceable.” Lack of
enforceability of some of the socio-economic rights renders them less of a right and
more of an interest at a national level. Consequently, lack of enforceability of some
socio-economic rights and failure of states to balance between the need for economic
development (such as mining) and access to clean water adequate food create
conflict and tension between the governments and other stakeholders.®> Owing to
their vital role in human life and dignity on the one hand, and the potential gross
impacts such as pollution, deforestation and land alienation mining activities may
bear to communities in their vicinity (Mine-host communities); this study deals with

two specific rights which are; access to clean water and adequate food.’

Since minerals are under the control, and often in the ownership of the State, who

exercises absolute sovereignty over them, the exploitation of these resources are

2018) <file:///C:/Users/user/Downloads/ThelmpactofExtractivesFinal.pdf>.; Fredrick Juma, ‘Effects of Mining on Food
Security to Farming Communities Surrounding Nyamongo Gold Mine in Tarime District Tanzania’ (Sokoine University of
Agriculture  2015).; IRIN, ‘Tanzanian Famers Displaced by Mining like  Refugees’, (2013)
<http://www.irinnews.org/report/98150;>.; C Marwa and I Warioba, ‘Challenges Posed on the New Mining Act and Its
Regulation in Tanzania’ (2015) 8 Journal of Politics and Law.; Nataj Mohamed and others, ‘Impacts of North Mara Gold
Mine on the Element Content in Fish from the River Mara, Tanzania’ (2016) 309 Joural of Radianal Nuclear Chemistry.; C
Kihampa and A Wenaty, ‘Impact of Mining and Farming Activities on Water and Sediment Quality of the Mara River
Basin, Tanzania’ [2013] Research Journal of Chemical Science.;Asgeir Almas, Charles Kweyunga and Mkabwa Manoko,
‘Investigation of Trace Metal Concentration in Soil and Waters in the Vicinity of “Geita Gold Mines’ and 'North Mara Gold
Mines” in North West Tanzania’ (Norwegian University of Life Sciences 2009).

6Ibid; Manisuli Ssenyonjo, Economic, Social and Cultural Rights in International Law (Hart Pub 2009). 176.

"ibid. 14, 175-176; TIERS (n 6).

NRGI ™ Ed) Natural Resource Charter 4; Resource Governance Index

http://www.resourcegovernance.org/countries  accessed on 25 July 2018; UNECA 2004,
http://repository.uneca.org/handle/10855/5560 accessed 25 July 2018.

® Convention on the Law of the Non-Navigational Uses of International Water Courses 1997. Art. 10 (2); UNESCO, ‘Water for
People, Water for Life: A Joint Report by the Twenty-Three UN Agencies Concerned with Freshwater’ (UNESCO 2003)
<https://unesdoc.unesco.org/ark:/48223/pf0000129726>. p. 5.;CB Soyapi, ‘Water Security and Right to Water in Southern
Africa: An over View’ [2017],Vol. 20 PER. 3; Resolution A/RES/64/292 The Human Right to Water and Sanitation 2010.
para 1.; See para 1.8 below for details of impacts of mining.; A detailed description of the term mine-host community will
be provided under chapter two of this study. ;See para 2.2.2 and 2.2.3 below for detailed description of clean water and
adequate food.
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subjected to national laws of the State in whose territory it is found.’® Therefore,
States need to adopt, enact and institute legal and other measures that could curb
mining impacts on water and land with the view to safeguard MHCs rights to clean

water and adequate food.™

1.2 Background to the Problem

According to Food and Agriculture Organisation (FAQ), there is prevalence of food
insecurity around the globe. FAO reports, further that about 815 million in the
world and about one third of the population in the Eastern Africa suffer from
malnutrition owing to food insecurity.*® Africa is endowed with more than 50% of
global arable land.** However, Africa only produces 10% of her ability owing to
challenges such as poverty and unsupportive infrastructure. Notably; while less food
production leads directly to food insecurity; poor infrastructure contributes into food
insecurity owing to challenges to distribute even the little produce. Secondly,
according to World Helath Organisation (WHO) about 884 million people have no
access to clean water.” Also, WHO and United Nations Children Fund (UNICEF),
show that 19 % of schools around the globe in the year 2016 have no access to clean
water."® Notably, Sub-Saharan Africa (SSA) is reported to be more impacted with

the record of about 50% lack of clean water service in schools.!’

19 The UNGA Resolution 2158 (XXI) — (1962) Article 1.

1NRGI (2" Ed) Natural Resource Charter 4; Resource Governance Index http://www.resourcegovernance.org/countries;
UNECA 2004, http://repository.uneca.org/handle/10855/5560

12 FAO 2016 http://www.fao.org/state-of-food-security-nutrition/en/ (accessed 20 July 2018).

Ibid.

¥ https://au.int/enfauc/priorities/food-security (accessed 20 July 2018).

15 \WHO Human right to water and sanitation-Media brief; 8 facts and figures on human right to water.

16 WHO and UNICEEF, ‘Drinking Water, Sanitation and Hygiene in Schools: Global Baseline Report” (UN 2018). p. 6.

7 Ibid.;Chacha Murungu, ‘The Place of International Law in Human Rights Litigation in Tanzania’ in Killander (ed),
International and domestic human rights litigation in Africa (Pretoria University Law Press 2010). p. 68; Legal and Human
Right Center and Legal Service Centre Zanzibar, ‘Tanzania Human Rights Report’ (Legal and Human Rights Centre 2016).
para 4.3.
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In particular, to Tanzania, food security is an issue. For example, it is reported that
since 2008 there is an increase of food insecurity causing hunger evidenced by 34%
of all Tanzanians being undernourished.'® Reportedly, in the year 2016/2017 about
43 districts experienced acute food shortage evidenced by some families living on
one meal a day, others with no guarantee of any meal at all, while others depending
on wild fruits and insects.”® According to FAO 23.5% OF Tanzanians are
undernourished for an avarege of three years from 2020-222.° Food production in
Tanzania is carried out in small-scale farming and is rain fed for about 98%.%! Due to
little government agricultural subsidy and climate variations evidenced by recurrent
droughts and floods in three to five years interval, food production has been

dwindling.??

In addition land conflicts among farmers, investors (on commercial farming or
mining) and pastoralists also contributed to the impacts of food shortage.?® In
particular, there is a high prevalence of land conflicts in Tanzania caused by; little
respect of the customary right of occupancy in acquiring land for development
projects, little adherence to the law in dealing with village lands, absence of land use
plan and little or no involvement of local communities in the allocation and or re-

allocation of land use.?*

'8 Ministry of Constitution and Legal Affairs, ‘National Human Rights Action Plan 2013-2017> (Ministry of
Constitution and Legal Affairs, 2013). para 2.2.3.

19| egal and Human Right Center and Zanzibar (n 17). para 4.4.1.

2 FAO, ‘Prevalence of Undernorished (Percent)(3years Avarage)’ (FAO, 2022)
<https://www.fao.org/interactive/state-of-food-security-nutrition/2-1-1/en/>.

2 Ministry of Constitution and Legal Affairs (n 18). para 2.2.3.

ibid.
23 |_egal and Human Right Center and Zanzibar (n 17).
2% ibid. para 4.4.1; Ministry of Constitution and Legal Affairs (n 18). para 2.2.1.2.



With respect to access to clean water, it was targeted that rural water supply to
increase from 53% to 65% coupled with 100% supply of clean water to all schools.?
It is estimated that, about 70% of school do not have access to clean water and hence
impairs the learning process to pupils and students.”® However, access to water in
rural areas is still a challenge. Firstly, majority have to walk a distance to collect
water.”” Mining activities are also shown to contribute towards declining water

quality and quantity due to discharge of efluents in underground waters.?®

Secondly, due to environmental degradation caused by human activities which
contributes towards droughts both the quantity and quality of the water is poor.? In
particular to Tanzania, it is reportedly that about 20% of the total assessments made
on discharge of industrial waters (including mining) are full of effluents that
contaminate waters.*® It is no wonder that mining activities are reportedly to pose a
challenge through realisition of the Water Sector Development Programmes in
Tanzania.** This situation is mainly caused by; absent of strong legal framework,
weak enforcement of laws, poor coordination of the relevant governmental agencies
and little or non-involvement of locals in planning and implementing development

projects.® Access to clean water is relevant to socio-economic development and

% Ministry of Water and Irrigation, ‘Water Sector Report’ (Ministry of Water and Irrigation 2009). para 3.2.
26 -
ibid.

z Ministry of Constitution and Legal Affairs (n 18). para 2.2.4.2.

= UNESCO, ‘World Water Development Report: Ground Water Making the Invisible Visible: Facts and Figures’ (UNESCO
2022).p.5.;UNESCO, ‘World Water Development Report: Ground Water Making the Invisible Visible’ (UNESCO, 2022).
pp.5-6.

» Ministry of Constitution and Legal Affairs (n 18).; Jamhuri ya Muungano wa Tanzania, ‘Kamati Ya Kudumu Ya Bunge Ya
Ardhi, Maliasili Na Utalii: Taarifa Ya Utekelezaji Wa Shughuli Za Kamati Kwa Kipindi Cha Januari2016-Januari 2017’
(Bunge la Tanzania 2017). para 3.1 (v).

%0 Ministry of Water and Irrigation (n 25). para 3.1.

® Ministry of Water, ‘Water Sector Development Programme Phase Three (WSDP III) 2022/23-2025/26° (Ministry of Water
2022). p.x.

* Ministry of Constitution and Legal Affairs (n 18). para 2.2.4.2 and 2.2.7.3



eradication of poverty.® Limited access to clean water relates to increased water

born diseases that acts as trap of MHCs into the poverty vicious cycle.®*

Generally, land and water apart from being human rights are regarded as prime to
human livelihood. Diminishing water and land quality and quantity therefore grossly

affect MHCs means of their livelihood in Tanzania.

1.3 Statement of the Research Problem

The problem investigated in this study concerns absence of balance between socio-
economic development activities, such as mining and its potential and actual impacts
that grossly affect MHCs rights to clean water and adequate food in Tanzania. Such
a problem may be explained in threefold. Firstly, it stems from non-explicit
incorporation of such rights in the constitution and relevant laws.* Secondly, where
such rights are provided, their enforcement become cumbersome due to structural
and other procedural limitations.*® Example of procedural limitations are provided
under the Basic Rights and Duties Enforcement Act (BRDEA) 1994 which limit the
powers of the court to declare void laws infringing basic rights. Instead the Act

requires the court to recommend the law to be changed by the Parliament.*’

Notably, unless the Parliament amend such laws, they remain valid even though they

infringe peoples’ rights.®® In particular to constitutional guarantee of such rights,

* Ministry of Finance and Economic Affairs, ‘National Strategy for Growth and Reduction of Poverty (NSCRP) II’ (Ministry
of Finance and Economic Affairs, 2010). para 2.3.3

* ibid. para 2.3.3 and 2.3.5.

% Toronto Initiative for Economic and Social Rights-Tanzania para 28.

* Murungu (n 17). p.68 ; Emest Uzia, ‘How the Provision of the Basic Rights and Duties Enforcement Act Do Not Advance
Human Rights Protection in Tanzania’ (2014) <https://www.academia.edu/6536920> accessed 29 May 2021. Pp. 7-8

% the Basic Rights and Duties Enforcement Act 1994. s 13 (1-2)

* ibid. s 13 (2).



they are provided under the Directive Principles of State Policy which is by its
nature sets the vision and mission of the state rather than human rights.
Consequently, rights falling under this part of constitution are not enforceable. In
addition, such rights may be enforced through other rights such as; the right to life
and or rights to clean and health environment.*® However, it is worth noting that,
even the right to life is not absolutely guaranteed under the constitution owing to
existence of death penalty. With respect to right to clean and health environment is

provided under environmental law.*

However, such a provision has never been tasted in courts to establish a reliable
precedent on recognition and protection of human rights say for example. Prior to
environmental rights being legislated, the High Court of Tanzania had once ruled out
in favour of people’s rights to clean and health environment. The court arrived at
such a position by prohibiting the Dar es Salaam City Council to pollute
environment through construction of sewage dumping sites closer to people’s
settlement in Tabata and Kunduchi respectively.** Notably, these case laws seem to

be limited by the 1994 enactment of the BRDEA with respect to their enforcement.

Thirdly, improper regulation of mining activities from exploration stage to
international trading is named as a source of fuelling human rights violation in areas

where they are miend owing to absence of good governance in such a sector.*”

¥ Environmental Management Act 2004. s 5.; United Republic of Tanzania Constitution 1977. Art. 14.

“*Environmental Management Act. s 4- 5.

“ Joseph D Kessy and Others v The City Council of Dar es Salaam, Civil Case No 299 of 1988 (High Court of Tanzania).;
Festo Balegele and 794 Others v Dar es Salaam City Council Miscellaneous Civil Cause No 90 of 1991 (High Court of
Tanzania).

*2 See para 1.8 below.



Consequently, the legal gap cascade down to the mining legal and institutional
frameworks in Tanzania.*”® Notably, the international and African (AU) regional
legal and institutional frameworks provide for relevant principles that may be relied
by Tanzanians to safeguarding MHCs access to clean water and adequate food.*
Tanzania therefore, is required to adopt legislative and administrative measures to

incorporate such principle in her domestic laws.

1.4 Objective(s) of the Study
The general objective of this research is to investigate the extent to which the current
Tanzanian legal and institutional frameworks comply with international (UN and
AU) principles relevant to safeguard MHCs’ rights to clean water and food. To
arrive at this main objective, the following specific objectives are set:
1. To explore the the extent to which the international legal and institutional
frameworks safeguard MHCs’rights to clean water and food.
2. To explore the extent to which Tanzania’s legal and institutional frameworks
safeguard MHCs right to clean water and food.
3. To explore the extent of compliance of the Tanzanian legal and institutional
frameworks with the international and regional frameworks to safeguard

MHCs’ MHCs rights to clean water and adequate food.

* The Mining Act 2018.; the Village Land Act 2002.; Water Resources Management Act 2009.; Natural Wealth and Resources
(Permanent Sovereignty ) Act 2017; The Environmental management Act 2004.;The Forest Act 2002.; The Beekeeping Act
2002.;Land Acquisition Act 1967.

“Convention Concerning Indigenous and Tribal Populations 1957.; Convention on Biological Diversity 1992.; Indigenous and
Tribal Peoples Convention 1986.; Framework Convention on Climate Change 1992.; Convention to Combat
Desertification in those Countries Experiencing Serious Drought and /or Desertification Particularly Africa 1994.;
Convention on the Law of the Non-Navigational Uses of International Water Courses.; Paris Agreement 2015.; African
Convention on the Conservation of Nature and Natural Resources 1968.; African Charter on Human and Peoples’ Rights
1986.;Convention on the Protection and Use of Trans-Boundary Watercourses and International Lakes. 1992.;Convention
on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters 1998.



1.5 Research Question(s)

This research is guided by four research questions as hereunder provided.

1. To what extent the international legal and institutional frameworks provide for
principles relevant to safeguard MHCs’ rights to clean water and adequate food?

2. To what extent the Tanzania legal and institutional frameworks comply with the
international legal and institutional frameworks relevant to safeguard
MHCs’right to clean water and adequate food?

3. What are the ideal legal principles that Tanzania (and other resource-rich African
states) may learn from international frameworks to safeguard MHCs’ right clean

water and adequate food.

1.6 Significance of the Study

Absence of robust legal and institutional frameworks to strike a balance between
mineral resources development on one hand and securing MHCs human rights is
noted as a challenge in this study. In particular, this study focuses on safeguarding
of MHCs rights to clean water and adequate food. Mining is shown to pose threats
on MHCs access to quality clean water and ability to produce their adequate food
free from harmful substances. Consequently, the study helps in proposing legal and
institutional measures to be adopted to strike a balance with a view to abate violation
of MHCs human rights where mining are taking place. The study is pertinent in
Tanzania now owing to notable concerns on how MHCs are challenged by improper

regulation of mineral extraction, processing and trading.

Since the study focuses on rough diamond, it adds the need of the study now as a

means to comply to international standards on trade in rough diamond. Regulation in
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trade in rough diamond is intended to abate human rights violation in areas where
diamond is mined. Consequently, states will generate revenue from the regulated
trade which may be used in food and water infrastructure. In particular, the study is
relevant to a number of stakeholders such as; state owned and non-state owned
organisations and or institutions dealing with promotion and protection of human
rights. Other stakeholders are inclusive; MNCs involved in large—scale mining,
Mining Commission, institutions established to regulate internationally shared
resources such as rivers, lakes, aquifer and forests. The research is also relevant to
other natural resources-rich developing countries with similar legal challenges like
Tanzania. Finally, the research is relevant in adding knowledge on legal relation
existing between mining and human rights to clean water and adequate food in

Tanzania.

1.7 Research Methodology

This is purely a doctrinal research study. It is guided by the legal positivism theory.
Legal positivism theory regards law as it is in the statute books.* Consequently, it
may be used to identify the law, before one gets a chance to critic the law itself.*
Once the laws are identified, this study compares and contrasts three legal regimes®’
between the international, African region; and Tanzania on the guarantee of MHCs’
rights to clean water and food security. It is basically a deductive study.
Consequently, vertical comparison between the international and regional,

instruments and domestic Tanzanian laws is carried out with a view to assess the

“* Raymond Wacks, Understanding Jurisprudence: An Introduction to Legal Theory (Oxford University Press 2012). p. 43.;
Cryer Robert, Research Methodologies in EU and International Law (Hart Publishing 2011). 37.

“ Robert Cryer et al (n 29) 38.

“7 peter Stokes and Tony Wall, Research Methods (Palgrave business briefing 2014).93.
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extent of compliance thereto. Manisuli Ssenyonjo seems to provide a justification on
the use of vertical comparison as applied in this study when he says:
...the principle of state responsibility to guarantee human rights on the basis
that the state individual relationship involves unequal power dynamics

between the parties. *®

This study, therefore, identifies the extent to which domestic laws in Tanzania
comply with the international, and regional legal frameworks. It then analyses
comparatively the lessons learnt from both frameworks to draw conclusion and
thereby recommendation(s). To arrive at the comparison, this study carries-out an
analytical documentary review of various documents in order to:

0 Establish the conceptual base of the MHCs’ rights to clean water and

food both at international and regional level.

The following documents are reviewed and analysed at this stage: various literature
inclusive journal articles; books; policies; commentaries and various relevant
reports.

(i) Conduct a review to the extent to which binding and non-binding
international and regional instruments provide for the MHCs’ rights
to clean water and food security.

The following documents are reviewed and analysed: binding and non-binding UN
and African regional instruments; comments from international and regional
commissions/committees; international and sub-regional case laws from various

Courts, Tribunals and or Commissions.

48 Ssenyonjo (n 6).
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(i)  Conduct a vertical comparison between the Tanzanian mining legal
regime and the international and regional, instruments. The purpose

and justification of this comparison is same as (ii) above.

The following documents are reviewed and analysed: binding and non-binding
international and regional instruments; domestic legislation; regulations; case laws

and frameworks relevant to the MHCs’ rights to clean water and food security.
(iv)  Conduct an analysis of the similarities and or differences existing
between the Tanzania legal framework, the international and regional

frameworks on MHCs’ rights to clean water and food security.

Here the differences and or similarities identified under item (ii) and (iii) above are
analysed to form the basis of the recommendations towards better compliance with
the binding and non-binding international and regional instruments influencing the

area of the study.

In addition, Tanzania is one among common law legal system member states. It
therefore stands a chance to learn from other common law countries on how best to
balance the interest of the competing stakeholders in realisation of MHCs’ rights to
clean water and food security. On the one hand, the procedural principles such as
principles of procedural fairness, locus standi and the principle of precedent ensuing
from the stare decisis are relevant to this study.*® Moreover, under common law, in

case of conflict between the statute and the international convention, statute will be

“9Shaun F luker, ‘The right to public participation in resources and environmental decision making in Alberta' (2015) ALR 573-
575. ; Elmarie Schyft, ‘Unpacking Public Trust Doctrine: A Journey into Foreign Territory’ [2010] EPER/PELJ. 134
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preferred.50 This gives domestic laws primacy over international law instruments.51
These principles help in analysing the international and regional principles as

interpreted in various cases and their application in Tanzania.*

With respect to data analysis technique the study at hand is essentially qualitative
research in nature. It is qualitative owing to the fact that type and nature of data
collected and analysed are non-numerical.®® Instead, the researcher conducted a
content analysis of documents reviewed, both primary and secondary as a means to
deduce themes and issues relevant to research questions.> The researcher also relied
on statutory interpretation techniques namely, literal, purposive and golden rules in
analysing contents of identified laws.>™ Such analysis helped in deriving themes
which are either descriptively presented and or critically analysed in attempt to
answer respective research questions noted above. In particular, the research is
deductive since the researcher examines the international and regional frameworks
with the view to ascertain the extent to which their principles are reflected in

Tanzania’s legal framework.

In addition, the researcher conducted a horizontal comparison of the best practices
from other countries on the key issue under research. It is shown by Geofrey Wilson
that among aims of comparative law has been to make a practical contribution to

local legal system that may ultimately lead to harmonization of laws into a supra

0 Dinah Shelton, ‘Introduction’ in Dinah Shelton (ed), International law and domestic legal system: Incorporation,
o transformation and persuasion (Oxford University Press 2011).

Ibid.
52Schyff, ‘Unpacking Public Trust Doctrine: A Journey into Foreign Territory’ (n 49). p. 134; Charles Ihrlich, ‘Aboriginal

Land Rights: The Effects of Common Law Decision in Canada and Australia on International Law’ [2001] NEICLA. 1, 3.

%3 Loraine Blaxter, Christine Hughes and Malcolm Tight, How to Research (Open University Press 2006). p. 64.
% Glen Bowen, ‘Document Analysis as a Qualitative Research Method” (2009) 9 Qualitative Research Journal. p 30-31.
Swilliams Granville, Learning the Law (15th edn, Sweet & Maxwell 2013). pp. 97-103.
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national level such as European Union.*® Consequently, the idea of harmonisation of
Tanzanian laws with the international and regional standards finds its relevancy

here.

Wilson further points out that, for effective comparison to take place both socio-
cultural and economic context of the problem under investigation have to be taken
into account.”” Vivian Curran is of the view that case laws help in identifying the
social and cultural values behind the foreign statutory provisions interpreted by the
court, which is vital in avoiding legal transplant.® On the other hand, substantive
principles such as the ownership of land subject to minerals, and neighbourhood
principle, are potential substantive rights on the subject of this study. These
principles are geared towards guiding the determination of disputes on rights and

interest in landed properties, where minerals are part.*®

Generally, the choice of this methodology allows the study to assess the extent to
which the Tanzanian legal and institutional frameworks comply with the
international and regional instruments.®® As such Tanzania being a dualist state,
international laws do not apply directly unless legal measures to domesticate them
are carried out. Further, this methodology facilitates identification of the potential

different and or similar principles binding or influencing other countries best

%6 Geofrey Wilson, ‘Comparative Legal Scholarship’ in Michael McConville (ed), Research Methods for Law (Edinburgh
University Press 2007).88

5 Ibid’ p. 93.

58 Vivian Curan, ‘Dealing in Difference: Comparative Law’s Potential for Broadening Legal Perspectives’ (1998) 46 AJCL. p.
9.

59EImarie Schyff, Property in Minerals and Petroleum (JUTA 2016). pp. 40,67,75.

Robert Cryer et al (n 29) 38;Geofrey Samwel, Introduction to Comparative Law Theory and Method (Hart Publishing 2014).
pp. 100-101.
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practices on the area under research.® Indeed the lessons that are distilled from the
international and regional framework (inclusive that of best practices of individual
States) is used to propose for an ideal Tanzanian legal framework, owing to the

legal status of foreign law as being more persuasive than binding.®

1.8 Scope of the Study

This study focuses on large-scale mining of minerals on land in rural areas of
Mainland Tanzania.®® Minerals are generally classified into three classes namely
construction, industrial and metallic such as gold and diamond.®* There seems no
global single definition of the term minerals owing to its complex nature.
Geologicaly, minerals are defined as naturally occurring substance with definite
character.®® However, basing on the terms of contract minerals may be defined
beyond the geological perspective. Yet still, courts may further interpret the contract

and give the term mineral it its meaning.®

In particular, the research deals with mining of rough diamond for three major

reasons in Main land Tanzania. Firstly, rough diamond mining and trading is linked

61Ibid 22-23-28; Mark Hoeke and Mark Warrington, ‘Legal Cultures, Legal Paradigms and Legal Doctrine: Towards a New
Model for Comparative Law’ [1998] International & Comparative Law Quartely. p. 497.
%2Curran V G (n 41) p. 659.

6S"Ihe term “Large-scale mining” in this study means mining done by Multinational Companies (MNCs) as opposed to small-
scale mining. ; See para 5.6.1 and 5.6.2 below for details on the choice of rural areas in Tanzania.

United Nations Conference on Trade and Development, World Investment Report 2007: Transnational Corporations,
Extractive Industries and Development (Includes CD-ROM) (UN 2007) <https://www.un-ilibrary.org/international-trade-
and-finance/world-investment-report-2007_f67689bc-en> accessed 29 August 2018. p. 85 classifies minerals into three
categories as well, however, the industrial category seem to be referred as energy minerals which is composed of oil and
gas; Eva Liedholm Johnson, ‘Mineral Rights: Legal System Governing Exploration and Exploitation’ (Doctoral thesis,
2010). p. 2.

65Elmarie Schyff, ‘The Constitutionality of Mineral and Petroleum Resource Development Act 28 of 2002° (North West 2006).

p. 301.

%ipid. p. 304.

64
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to human rights violation in areas where they are mined.®” Secondly, there is an
international initiative to regulate trade in rough diamond to abate its link to human
rights violations. Thirdly, Tanzania mines and trades in diamonds.®® Tanzania is duty
bound to promote peace, security and human rights globally, even though no such
insecurity within her borders, hence the need to comply with global and sub-regional
initiatives becomes imperative.®® As such, this study does not include Zanzibar
owing to the fact regulation of hard minerals is not one among the Union matters.”
Further, this study does not deal with the small-scale mining activities, as it would
widen the scope and hence pose a challenge given the time and resources available

in conducting this research.

Internationally, the scope of the study focuses on two perspectives. The first
perspective is the UN instruments and initiatives focusing on human rights and good
governance which are relevant to mineral resources extraction and trading.”* The
choice of UN is based on the fact that, Tanzania as it is for other countries is bound
and influenced by the decisions of the UN in its efforts to promote human rights.”
Also, although UN set standards through its instruments, they do not directly apply

to respective countries.

67 UN Security Council, ‘Natural Resource Wealth Fails to Translate into “Equivalent” Benefits for People, Fuelling Conflict,
Instability, Deputy Secretary-General Tells Security Council’ (UN, 2013)
<www.un.org/News/Press/docs/2013/sc11037.doc.htm.> accessed 1 September 2018.

68 Interlaken Declaration on Kimberly Process Certification Scheme for Rough Diamond 2002.; Kimberly Process Certification
Scheme 2002.

%% UN Charter 1945,
70 The URT Constitution (1977) Art 4 read together with the First Schedule; Mining Act 123 R.E 2018, s 2.

" UN Charter.; United Nations Convention Against Corruption 2004.;Convention to Combat Desertification in those Countries
Experiencing Serious Droughts and /or Desertification, Particularly in Africa 1994. ; UNEP, ‘Resolution Adopted by the
United Nations Environment Assembly on 15 March 2019” (2019).

G UN Charter. Art. 1 (3) and 55 (c).
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However, due to a number of UN instruments and initiatives relating to human rights
to water and adequate food, this study focuses only to those regulating trans-
boundary water, and mineral resources. The choice of this focus is based on the
concern identified in the literature review where mining impacts on human rights. In
particular, it shows mining activities seem to override other stakeholders in the
mining processes.”® Reportedly, about half of global population lives around trans-
boundary water resources basin and are dependent on as sources of their drinking

water.”

The second perspective of the scope is the African region. Equally as it is in the UN
sphere, Africa has a number of instruments that relates to MHCs access to water and
adequate food, however, this study, mainly focuses on African instruments relevant
to promotion and protection of human rights and natura resources governance. The
focus is based on the fact that, AU member states are called to to strike a balance
between development activities and environmental preservation.” Such a balance is
shown to be vital if at all MHCs are to gain their access to clean water and adequate

food.

Moreover, Africa is home to a number of gray finite and renewable natural resources
such as minerals, forests, wild life, ground and surface fresh waters. As noted in the
introduction, such resources are vital for human development but also they are the

base of their livelihood. Owing to nature and historical impacts of colonisation, such

I See para 1.8 below.
[ UNEDP, ‘The Greening of Water Law: Managing Fresh Water Resources for People and Environment’ (2010). p. 36-37.
S African Convention on the Conservation of Nature and Natural Resources. preamble.
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resources are shared between states a fact which may exacerbate the imbalance
situation if not well regulated.” It is argued that, Africa is less industrialised with
high prevalence of underprivileged situation facts combination of which threatens an
increasing deforestation water contamination and food insecurity owing to socio-

economic activities impacts on environment.”’

Secondly, mining activities are intensive in Africa. For example, by 2014 large
mining projects in SADC sub-region were estimated to be a hundred, indicating
intensive large scale mining activities.”® Thirdly, it is shown in the introduction that,
Africa is faced with the challenge of recurrent famine that threatens peoples’ health
and life. Fourthly, AU mining framework calls for harmonisation of laws that may
be used to borrow experience from international and other regional advanced

countries like South Africa.”

In addition, the choice of Tanzania is based on the fact that, there a number of
mining activities taking place.?® As may be noted below, mining activities adversely
impact access to clean water and food security.®* This study, therefore examines the
extent to which the Tanzanian mining legal and institutional frameworks responsible
for safeguarding MHCs rights to water and food, comply with the international and

regional frameworks. The immediate part below reviews relevant literature.

® AU, ECA, and ADB, ‘African Water Vision for 2025: Equitable and Sustainable Use of Water for Socio-Economic
Development’. para 6.;UN Watercourse Convention: Users guide facts sheet series No.13.

" Michael Faure and Du Plessis Willemien, ‘Introduction’ in Michael Faure and Du Pessis Willemien (eds), The balancing of
interest in environmental law in Africa (Pretoria University Law Press 2011). p. xxi.

"Rod Allence and Robert Mattes, ‘Mineral Governance Barometer : Southern Africa’ (Oepn Society Initiative for Southern
Africa and Southern African Resource Watch, 2016). p. 4.

Statute of the African Mineral Development Centre 2016. ;Protocol on Mining 1997. Art. 2(2); SADC, ‘Implementation Plan
for the Harmonisation of Mining Policies, Standards and Legislative Regulatory Frameworks in Southern Africa,
ECA/SA/Tpub/2008/1° (2008). 1.

8 See the Mineral Occurrence in Tanzania (2017) http://www.tanzaniainvest.com/minerals

81 See para 1.8 below.
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1.9 Literature Review

This part reviews the relevant literatures to the problem at hand. In undertaking this
task, the part is organized in three main clusters of literature aimed at identifying the
gap. These clusters are literatures on; mining specific impacts on MHCs access to
clean water, mining land rights variations coupled with little compensation and its
potential impacts on MHCs access to adequate food. The last cluster discusses the
place of international laws and principles that pose challenges on; state sovereignty
of resources, status of international law principles at the domestic setting, and good

governance as a tool to guarantee MHCs access to clean water and adequate food.

To begin with water related literature, globally the Intergovernmental Panel on
Climate Change (IPCC) report, presents scientific estimate concerning climate
change which bears gross impacts on water and food security around the globe and
Africa in particular.® These estimates are based on scientific evidences observed
from various continents that indicate increasing temperature. Increasing temperature
threatens melting of glacier; warming of the rivers and lakes and negative impacts on
the both terrestrial and aquatic biological organisms. IPCC further points out that,
since 20™ century, such an increase seem to be contributed by anthropogenic
activities (mining inclusive) that results into emission of greenhouse gases.
Consequently, Africa is estimated to be under acute shortage of water by 2020.
Although IPCC report is not related to mining directly, activities of such nature

triggers global warming and hence cause water stress and food insecurity in most

82 susan Solomon, Intergovernmental Panel on Climate Change and Intergovernmental Panel on Climate Change (eds),
Climate Change 2007: The Physical Science Basis: Contribution of Working Group | to the Fourth Assessment Report of
the Intergovernmental Panel on Climate Change Cambridge University Press 2007.
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African countries.

According to Safe Drinking Water Foundation (SDWF), global mining activities
contribute towards negative impacts on clean water.®* Such impacts are however
dependent on the nature of the terrain, composition of the minerals mined,
technology used in mining, experience of mining companies on environmental issues
and the ability to monitor and enforce environmental regulations.®* With regard to
open-pit mining for example mining companies do excavate numerous tonnes of
rocks bearing minerals, which in turn are deposited on the earth surface. It is
estimated that in order to get one tonne of copper for example, 99 tonnes of rocks
will have to be excavated. Mining impacts on water sources may be explained either
in terms of water quality or quantity. With regard to water quality, four instances
may be pointed out as follows; firstly, when sulphide elements in the excavated
rocks are exposed to air and water turning it into Sulphuric Acid. It is reported that,
such a chemical process may take place for a considerable number of years, with its

effects on the land and water sources. &

Secondly, water sources are shown to be impacted through contamination of heavy
metals such as iron, lead, zinc and silver from the mineral rocks. Thirdly, water
sources are impacted by leaking of the chemicals used in processing of minerals.

Examples of such chemicals used by large-scale mining are cyanide and sulphuric

8 Safe Drinking Water Foundation, ‘Mining and Water Pollution’ (2017) <https://www.safewater.org/fact-sheets-

1/2017/1/23/miningandwaterpollution#> accessed 21 May 2021.
& ibid.
& ibid.
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acid, which pose a serious threat to human and animal health.®® Fourthly, mining
activities exposes the land to harsh weather due to clearing of vegetation and deep
excavation of the ground. Consequently, sediments from the rocks or mineral waste
become easily transported by water which later fills in the water sources like lakes.?’
Although the literature is silent on its scope (i.e whether it deals with large or small-
scale mining) it is apparent that such impacts may happen both with small and large-
scale mining activities. It is therefore relevant to provide a general view of mining

impacts on clean water, which is relevant in this study.

At the African sub-region level, Ashton, Peter et al., provides an insight on the
apparent and potential impact of mineral processing activities on water quality.®
Their study was carried out scientifically in three river basins in Southern Africa
sub-region namely; Zambezi, Limpopo and Oliphants. The research noted the
potential of water conflicts evidenced in situations such as: where water is scarce;
varying levels of economic development between neighbouring countries; and
competition between upstream and downstream countries in cases of shared water
courses.®® While the competing interest might seem to be between States, Ashton, et
al., further shows that competition of water resources is also present among the
sectors. In mining for example, water is reportedly used for cooling the mining

plants; used in operations such as underground drilling; processing of minerals and

& ipid.

& ibid.

8 Peter Ashton and others, ‘An overview of the impact of mining and mineral processing operations on water resources and
water quality in the Zambezi, Limpopo, and Olifants catchments in Southern Africa.

8 Ibid. para 1.4.4.
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storage of the mineral waste in dams.*® Such high demand of water in mining

competes against other potential sectors that use water as well.

Ashton further shows that, the impact of mining on water is dependent on mining
methods and the stages reached in mining so far. With regard to the mining methods;
on the one hand, underground mining is reportedly to changing the quality of water
through water contamination. It also impacts negatively the underground water
system, produces waste that changes considerably the land use when they are
deposited on the surface. On the other hand of open pit and alluvial mining, Ashton,
et al., is of the view that it affects largely the soil and aquatic ecosystem due to

sedimentation.®*

With regard to the stage at which mining process is, Ashton shows that at the early
stage of mine exploration and construction, mining causes gross impact on
environment. Large-scale of land is subjected to changes such as clearing of
vegetation and excavation. Consequently, such activities contribute to soil erosion

and sedimentation which affects water quality and volume as well.*

Notably, during
the closure stage of mines, Ashton, et al., shows that most mines are not properly
rehabilitated. Such mines contribute to water pollution but also render the land idle.
In order to mitigate the potential impacts of mining on water, Ashton, et al., suggest

mutual cooperation and desire to attain sustainable use of water.** Such a suggestion

is founded on the fact that, despite requirement for environmental impact assessment

% 1hid. para 2.4.5.
L Ibig. para 2.2.
92 Ibid. para 2.3.4.4.

9 Ibid. para 2.3.7.
% Ibid. para 1.4.5.
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in countries surveyed, lack of enforcement of law, weak institutional framework and
inadequate provision in the legislation seem to be prevalent. Notably, Ashton, et al.,
seem silent on other potential sectors that might be competing with mining, which
are relevant to this study. Ashton Peter, reiterates the aspect of competition on the
utilization of water resources among States sharing water courses.”  Water
competition is mainly caused by the fact that every State has sovereignty over her
natural resources.”® He further points out that rivers and other water bodies however,

do not adhere to the borders that separate States.”’

In Tanzania literature indicates that mining activities impacts the quality of water
through pollution by the contamination of both surface and underground waters.
Ombella John through documentary review of the impacts of large-scale
development projects cautions about their potential harm to water.*® He calls for the
need of legal and institutional framework that will strike a balance between
stakeholders interests on issues of water.*® His focus however seems less informed
by international and or sub-regional frameworks. In particular to mining, lkungura J
and Akagi H show that mining activities along Lake Victoria Basin contribute to
discharge of heavy metals into the lake waters polluting not just waters but also the

aquatic organisms.'%°

Additionally, studies by Asgeir Almas et al, and Manfred Bitala et al which were

conducted among the communities adjacent to large-scale mining in the Lake Zone

% Peter Ashton, ‘Southern African Water Conflicts: Are They Inevitable or Preventable?” p. 5.
9% b
ibid.
7 ibid.
% John Ombella, ‘Challenges of Access to Clean Water and Healthy Environment: An Inter-Link between Huge Investment
Projects and the Surrounding Local Community in Tanzania’ (2012) 5 Revista de Negocios Internacionales. p. 104.
99 it
ibid. p. 112.
10 JR Tkungura and H Akagi, ‘Monitoring of Fish and Human Exposure to Mercury Due to Gold Mining in the Lake Victoria
Goldfield Tanzania’ [1996] Science of Total Environment.
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found that, both the surface waters and underground waters found in boreholes are
highly contaminated with heavy metals beyond the recommendable levels and that
were unfit for human consumption.® Similar findings are also shown by Kihampa
Charles and Wenaty Alex, who investigated the quality of sediments and waters in
river Mara are contaminated with heavy metals beyond national and international
recommended standards of drinking water.'® According to Musiba Musiba, about
84% of all heavy metal depositions in water sources is caused by large-scale mining
activities in Tanzania.'® Since heavy metals if consumed by human being causes

104

gross health impacts, their regulation is called for.”™ Apart from polluting water

sources by heavy metals, discharge of waste waters into sources of waters such as

wells is reported to have happened in Shinynaga after the breach of Petra Diamond
Limited Tilling Storage Facility.'®

In particular, to right to water and climate change in Tanzania it is reportedly that,
evidences of its impacts on water quantity and quality are apparent. Recurrent

droughts, shrinking of lakes and change in river flow frequency from perennial into

106

seasonal rivers are reported to happen in Tanzania.” With respect to water quality,

industrial wastes from mining activities for example impairs the water quality adding

107

stress on the little quantity that is available.™" Apparently, this part has shown that

19 Almas, Kweyunga and Manoko (n 5). p. 22.;Manfred Bitala, Charles Kweyunga and Manoko Mkabwa, ‘Levels of Heavy
Metals and Cynide in Soil, Sediment and Water from the Vicinity of North Mara Gold Mine in Tarime District, Tanzania.’
pp.12-13.

12 Kihampa and Wenaty (n 5). p. 22.

%Musiba Musiba, ‘The Potential of Water Sources Contamination Arround Large-Scale Gold Mine’ (A Dissertation Submitted
in Partial Fulfilment of the Requirements for the Degree of Master’s in Hydrology and Water Resources Engineering,
Nelson Mandela African Institution of Science and Technology 2022).p.30.

1% Piotr Rzymski and others, ‘Impacts of Heavy Metals on the Female Reproductive System’ (2015) 22 Annals of Agriculture
and Environmental Medicine.

1% petra Diamonds, ‘Update Regarding Tailings Storage Facility (TSF) Wall Breach at Williamson in Tanzania’ (Petera
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there is a competing interest between the mining stakeholders on water not only
around globe and Africa but also in Tanzania. Consequently, mining seems to
contribute to the increased inaccessibility of clean and safe water, which is already a

global problem; especially in Africa.

Next is on climate change and its impact on MHCs access to adequate food. The
IPCC report., presents scientific estimates concerning climate change.'® These
estimates are based on scientific evidences observed from various continents that
indicate increasing temperature. Increasing temperature threatens melting of glacier;
warming of the rivers and lakes and negative impacts on the both terrestrial and

aquatic biological organisms.

IPCC further points out that, since 20™ century, such an increase seems to be
contributed by anthropogenic activities (mining inclusive) that results into emission
of green-house gases. Consequently, Africa is estimated to be under acute shortage
of water by 2020. Also, access to food is estimated to be challenged especially in
countries or communities’ dependent on rain for their crop production. It is estimated
that the production may be far less than half of their normal harvest. In order Africa
to be able to maintain a balance in her production and access to water, it is estimated
by IPCC that 5-10% investment of the respective state GDP will be needed.
Consequently, global warming threatens the climate changes around the globe but
Africa will experience the threat owing to the fact that majority are underprivileged

hence limiting their access to adequate food

108 Solomon, Intergovernmental Panel on Climate Change and Intergovernmental Panel on Climate Change (n 82).
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The problem of climate change and its impact on access to adequate food are also
exacerbated by deforestation. Rautner Mario, et al.,, shows that forests are
responsible for absorption of carbon, which is known for its contribution on global
warming and climate change.'® Climate change has actually stimulated the response
that requires adoption of regulatory mechanisms to mitigate its impacts. For
example, it is estimated that 43% of the loss incurred in stranded assets in Brazil is
emanating from agricultural sector."*° Rautner further shows that the increasing rate
of global warming is caused by anthropogenic activities such as large-scale mining
activities that end up clearing traditional forests emphasis added. He pointed out the
two impacts of stranded assets such as physical and regulatory. With regard to
physical impacts, floods and increased forest fires due to high temperatures are

predicted to happen.'*

Notably, with regard to regulatory impacts of the assets being stranded, Rautner
points out that, they cuts across a number of stakeholders in the supply chain
ranging from producer, trader of agricultural or forest products, processors,
manufactures and lastly the retailers."'? Consequently, given the need to ensure
reduction of emission and avoiding the assets from being stranded the use of

voluntary codes seem to be preferred than hard laws.

In particular, crops such as palm oil which are commonly produced in forest cleared

areas seem to be the targets of pressure groups on the need to adopt a more climate

109 Mario Rautner, Shane Tomlinson and Alison Hoare, ‘Managing the Risk of Stranded Assets in Agriculture and Forestry’
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friendly agriculture in the production and supply chain.**? Rautner gives an example
of the New York declaration on forest which received acceptance among countries,

companies, indigenous peoples and civil societies.

Among the objectives are to
ensure zero deforestation and adaptation of scientific approaches to mitigate the
threat of climate change.™™ Although Rautners’ work is not connected to human
rights and or mineral aspects, it identified the value of forests in climate regulation
(which is relevant to access to food and water), and that it adds onto the use of

voluntary codes as a means to curb the climate change which may also be applicable

to mining.

According to the Food and Agriculture Organisation (FAO) in 2016, Sub-Saharan
Africa (SSA) more specifically East Africa is reported to be food insecure with one
third of its population undernourished due to droughts and floods.**® Such calamities
are reportedly contributing into the increasing rate of malnutrition in most countries
around the world. It is further reported that food security seems challenged during
when the community is in conflict. Notably, the nature of conflicts seems to be based
on resources such as: civil conflicts that greatly affect the pattern of pastoralist
communities, contribute towards displacing people both internally and in
neighbouring countries as refugees; arable land and adverse weather such as elnino,
and severe drought to name but a few. South Sudan and Somalia seem to be the

leading countries in such a situation.

3 [pid. p. 10.
™ Ipid. p. 10.
5 [pid. p. 10.
18 EAQ 2016 http://www.fao.org/state-of-food-security-nutrition/en/ accessed 20 July 2018.
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In particular FAO shows that, although food insecurity might be the result of the
civil war, climate and weather deserters, food insecurity may also become the cause
of conflicts that may ultimately destroy the environment and existing infrastructure
relevant for food production. Most natural resources-rich African countries like;
DRC Congo, South Sudan; Nigeria and Angola exemplifies presence of conflicts

which ultimately makes access to adequate food an issue.

Ruppel Oliver, presents the nexus between climate changes and human rights in
African perspectives.'” He points out that despite Africa contributes insignificantly
into the green-house gases emission, yet it is the most to be affected by the impacts
of climate change.® Impacts such as tsunami; floods and other natural disaster seem
common evidences of climate change in Africa. He further notes that such impacts
seem to add into mounting pressure on aspects such as access to water, agricultural
infrastructure and less produce. Evidences of such stress are noted in the increasing
malnutrition in rural areas poor access to water and increasing water born diseases

like dengue and fever.**®

Moreover, Rupel, presents the relation between endless civil conflicts and climate
change.*® Africa is known for endless conflicts that are common in regions such as
DRC Congo and Sudan. Such conflicts apart from exerting physical human
insecurity, still it exerts food and water insecurity due to environmental destruction

and competition on scarce resources as noted by FAO above. Competition for scarce

U7 Oliver Rupel, ‘Climate Change, Natural Disasters and Human Security: International Law and Diplomacy Responses from

African Perspectives’ in Legal Service Centre Zanzibar (ed), Zanzibar Yearbook of law (Zanzibar Legal Service Centre
2012).
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resources is commonly seen during when people are displaced or relocated to other
areas as refugees or internally displaced people. Notably, climate change may also
trigger such a displacement and competition for scarce resources such as water and
or food. Such a potential impact of climate change and access to food or water which

are human rights, provide a link between the two.***

Notably, Ruppel presents the human right approach to climate change mitigation and
adaptation. He states that such a connection between the human rights and climate
change may well be seen under; policy drafting; development of climate change
jurisprudence from human right perspectives; being human right sensitive at the time
of setting mechanisms for adoption and mitigation of climate change.'?® Such an
approach seems to take on board the dual duty of the state to protect human rights in
human right perspectives but also address the root cause of climate change from
climate change perspectives.’”® Notably, despite the fact that Ruppel does not
address mining activities, his work is relevant in indicating the link between human
right and climate change. Such a link is relevant in making decision whether to mine
or not since mining may contribute to climate change and results into displacement

of large group of people if not properly managed.

In particular, according to Sian Bradley, mining activities may not be the primary
cause of deforestation and hence contributes towards global warming.*** However,

mining long accumulated effects poses threats to forests which are shown to be vital

121 1hid. p. 11.
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for curbing carbon emissions.’® Bradley, further concludes that with the increased
demand of minerals such as gold, copper and bauxite most of which are commonly
found in protected forests such as; Congo, Western Africa and Amazon, unless well
regulated mine-induced deforestation remains a potential threat to be solved.'?
Bradley’s study is relevant in locating the potential impacts of mining towards the
modern global challenge of climate change which is shown above to have gross

impact on access to water and adequate food in African countries.

Dan Sonnenberg, et al., have identified the problem of involuntary resettlement
caused by mining.*?” Through a case study of the Southern African region, reveals
that involuntary resettlement results into a number of risks to MHCs inclusive food
insecurity. It is estimated that in the Southern African region more than 42,000
people have been displaced due to mining activities. Such a displacement detaches
people from their fertile land, forests, rivers and sacred cultural sites. Similar
observations were noted by Bogumil who identified the extent of Mine-induced
Displacement (MID) around the globe with reference to case studies in a number of
regions and countries.*?® Africa is identified among regions with high prevalence of

MID in rural areas.'?®

Among factors attracting mining companies into African rural
areas apart from the discovery of minerals are inclusive, unsecured land tenure that
makes land relatively cheap, little awareness of the rural communities of their land

rights, African communities being not litigious, weak civic organisations to hold

accountable mining companies and absence of strong institutions to guarantee

2 ibid,

12 ibid,

2" Dan Sonnenbeg and Munster Frauke, ‘MMSD Southern Africa: Mining and Society Involuntary Resettlement’ (IIED 2001).
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governance in resources extraction.”** Notably, unlike, Sonnenberg et a.l, Bogumil
Terminsk identifies the role of the multinationals such as World Bank in remedying

the violation of human rights in areas where it finances mining projects.

The Catholic Commission for Justice and Peace (CCJP) also identified similar
weakness among the selected some ICGLR member states namely, Zambia, Malawi,
Mozambique save for South Africa.*®! In their report they noted that MID seem
common and that its main cause is weak legal and institutional framework in such
countries. The report noted a number of evidences indicating such a weak
governance such as; weak land tenure system; poor Environmental Impact
Assessment  (EIA) requirement; compulsory land acquisition with little
compensation and non-involvement of communities in granting mineral rights and or

sharing benefit from the minerals.**

CCJP., further shows that, international best practices and voluntary guideline from
multinational institution such as WB and IFC are used to supplement the weak legal
framework in a number of African countries. Although not enforceable, they require
mining companies to adopt their principles pertaining to local community
engagement; consultation of the affected communities to name but a few.'*
Consequently, the report is relevant to the study at hand for two major reasons;
firstly, since displacement affects a number of human rights, access to adequate food

and clean water inclusive. Secondly, the report shows that voluntary codes, act as a

0 ibid. para 3.4.
BICCJIP 2014 Land displacement, involuntary resettlement and compensation practice in the mining sector, para 2.2 and 3.1.1.
22|bid. para 2.3.
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compliment to the domestic legal framework that does not reflect international
human rights standards, notably, Tanzania was not one among the countries under

investigation, as the current study suggests.

Moreover, a number natural resources-rich African countries, are reportedly to have
failed to strike a balance between anthropogenic activities and environmental
conservation. Among such countries are inclusive; Zimbabwe, Mozambique, DR
Congo, Sudan, Uganda and Tanzania to list but a few.*** Among factors behind such
imbalance are inclusive; limited human resources, little technology and meagre
budget to enforce the standards industries may set and implement their own
standards, absence of political will, adoption of investor friendly laws and

regulation, poor coordination.**

It is recently, shown that, mining activities also bear gross impacts on the ecosystem
when heavy meatls are discharged on land and or water."*® These factors are relevant
to inform this research the extent to which adopted laws in selected African countries
are reflective of the international framework regulating climate variation among
others. Notably, however, these factors are reflective of the general environment

hence it lacks focus on issues such as mining, rights to water and food which is the

¥\ ichael Faure, ‘The Balancing of Interests: Some Preliminary (Economic) Remarks’ in Michael Faure and Du Pessis

Willemien (eds), The balancing of interest in environmental law in Africa (Pretoria University Law Press 2011). p. 23; S
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Tumai Murombo, ‘Balancing of Interest through the Framework Environmental Legislation in Zimbabwe’ in Michael Faure
and Du Plessis Willemien (eds), The balancing of interest in environmental law in Africa (Pretoria University Law Press
2011). p. 589; Robert Kibugi, ‘Development and Balancing of Interest in Kenya’ in Michael Faure and Du Pessis
Willemien (eds), The balancing of interest in environmental law in Africa (Pretoria University Law Press 2011). p. 195.
;Danniel Pallangyo, ‘Tanzania’s Framework, Environmental Law and Balancing of Interests’ in Michael Faure and Du
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focus in this study.

In particular, mining activities in Tanzania are reportedly to impact MHCs ability to
food themselves through resettlements. According to IRIN Geita Gold Mines in
Geita district was involved in evicting MHCs from their fertile land and resettled
them in a camp. Being resettled, MHCs are disconnected from their land and areas
where they could carry out their daily activities for their sustenance.™’ Instead of
being engaged in small-scale agriculture that would have produced their own food,
they are forced to become labourers in order to get money to buy food. It is also
shown that, MHCs in Geita received little or no compensation on their land. For
example lump sum compensation paid for half an acre was TSHS 400,000 equivalent

to 240 USD.'*®

Fredrick Juma, shows that there are incidences of food insecurity among MHCs in

rural Tanzania.®®

Among factors for such food insecurity are reportedly to be; few
are involved in food production while many are attracted into mining sector;
increased price for food crops that witnessed famers selling all of their produce to

140
k.”™™ Jumas’ work

the mining companies, leaving them with insufficient food stoc
builds on the previous literature that shows that MHCSs are resettled and have little
access to land for production of their own food. It is therefore relevant to show both

direct and indirect impacts of mining activities on food security.
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Charles Marwa and Isabela Warioba show that Tanzania promotes more foreign
investment in mining sector than protection of her peoples’ property rights.141 In
their study they identified the problem of unsecured land tenure system in rural areas
where Tanzanians are evicted from their farms with little or no compensation for
mining instead.'* This resonates to the finding by Juma that few are involved in
farming owing to large chunk of the land being taken for mining activities. Despite
of the fact that this study is not directly linked with the right to food, it informs this

study that, mining activities tend to affect mostly unsecured property rights which

are central to food production to majority of rural MHCs in Tanzania.

Moreover, Manfred Bitala argues that mining discharge of heavy metals such as;
lead and mercury into environment contaminates local farms relied by MHCs for
food production. Land degradation through contaminating soils produce
contaminated food crops since the heavy metals and poisons such as cyanide retains
its self in the food chain affecting its ultimate consumer. He further concludes that,
heavy metals and poisons concentration on soil alongside mining sites in Geita in
Tanzania is beyond recommendable standards hence food crops produced on them

are not fit for human consumption.**

Regions bordering Lake Victoria are also reportedly to be extremely impacted by

land degradation due to unregulated anthropogenic activities such as mining and

141 Marwa and Warioba (n 5). p. 189.
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agriculture. Land degradation is manifested through a number of evidencing
situations such as, increased deforestation, bush fire, drought, loss of biodiversity
and loss of soil fertility.*** Indeed, all these evidences signal gross impact to food
security in affected regions. Among regions reportedly to suffer such degraded lands
are inclusive; Mara, Shinyanga and Mwanza.'* Behind these situations are weak or
absence of legal and institutional frameworks to address climate change issues and
inadequate fund to monitor environmental safeguards and inadequate qualified

personnel.**®

Similar findings are also reiterated under the State of the environment report which
identified land degradation, increasing deforestation and loss of biodiversity due to
anthropogenic activities.'*’ It is estimated that 1% of forests is lost annually and that
almost half of the arable land in Tanzania is under threat of degradation.'*® It is
further estimated that, the cost of reversing the impacts of land degradation and
restoration of lost biodiversity may cost 1% of the GDP.** In particular, the cost is
projected to raise to 2% of the GDP by 2030 in case no action will be taken to halt
the increasing threats to land degradation and biodiversity loss.”®® The value of
conserved land, forests and biodiversity towards food security may not be

overemphasised.
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This part has discussed the climate change, mining and variation property rights
impacts on MHCs access to clean water and adequate food. It is shown here that
unregulated mining activities impacts grossly the MHCs rights to water and food in
Africa and Tanzania in particular. It shows that, there is a nexus between mining
induced land dispossession and or pollution signifies a serious threat to food security
among the MHCs. The next immediate cluster analyses the status of international
law and procedural issues in domestication of international principles (both human
rights and resources governance) in guaranteeing MHCs’ access to clean water and

adequate food.

To begin with literatures on the status of international, Hall Stephen., argues that
international law as opposed to domestic laws suffers the lack of; hierarchy, single
legislative organ, single international judicial organ, a fact which makes it
challenging to research.™® Notably, such deficiencies do not disqualify it. Hall
further classifies international law into two main groups, the positive law and those
which are not. According to Hall, the positive law represents the binding laws based
on agreed treaties and customary international law. He noted that despite the fact that
States are allowed to enter reservation under international law based on treaties, no
such a reservation is allowed under human rights treaties as they are regarded

fundamental and universally applicable.

Moreover, Hall points out that declarations are by their very nature not part of the

positive laws. In order to bear the binding effect a declaration has to be supported by

151 Stephe Hall, ‘Researching International Law’ in Michael McConville (ed), Research methods for law (Edinburgh
University Press 2007).
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the State practice. Notably, the State practice in question has to be uniformly carried
in a number of States claiming it to be a right, although not all State practices
becomes a custom. Furthermore, Hall points out the decisions of the UN organs
arguing that they are non-positive laws. To him, UN and or other multinational
organisations such as; AU, EU, and World Bank, to name but a few, decisions are

not binding to all States in the world.

Gunugten Willem, presents the concept of the mainstreaming human rights in all the

UN agencies even the specialized ones.'*?

IMF treaty for example limits on the
aspect of political intervention of its member State affairs. Such a prohibition acts as
a limitation to consider human rights in IMF operation but rather its core business.
Notably, in recent years it is seen that most of the International Financial Institutions

(IF1s) do work to ensure their activities are compatible with human rights to avoid

being held responsible in case of violation.

Gunugten, further shows that IFIs are obliged to refrain from violating human rights
and protect human rights within the areas of their operations. As a matter of fact, the
IFls are required to respect the peremptory norms of international law on its own
dealing or in partnership with development partners. A number of statements by the
treaty bodies such as ICECSR and the OHCH general comments both signify the fact
that IFIs as it is for other international organizations are bound by the human rights
standards. This literature seems relevant in identifying two key factors namely: that

international organizations and MNCs are required to respect human rights, and that

152 Willem Genugten, ‘The World Bank Group, the IMF and Human Rights: And Attribution of Unlawful Conduct’ in Wulter
Vandenhole (ed), Challenging territoriality in human rights law: Building blocks for plural and diverse duty-bearer regime
(Routledge 2017).
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MHCs may rely on the soft laws to safeguard their access to clean water and

adequate food once infringed.

George Pavlakos, shows that, MNCs are equally accountable in case of violation of
human rights. He propounds the concept of proto-legal relation instead of legal
relation owing to the fact that MNCs adopt a very complex structure.*> The proto-
legal relation identifies all the patterns of relation between companies from those
involved in the production, processing and production of end-use products.
Identification of such complex structure is relevant to MHCs and governance in
mineral sector in two major ways. In the first hand, MHCs would need to be able to
claim for remedies in case of violation of human rights by mining companies. In the
second place regulation of trade in minerals by the government institutions such as;
revenue collection, certification of the mineral products as a means to curb the illicit

financial flows becomes apparent.

With respect to domestication of international laws, it is argued by Magnus Killander
and Horace Adjolohoun most African countries are dualist. In order to guarantee
domestic application of international principles there is a need to enact a domestic
statute or allows a direct application of such principles as part of their laws. Despite
all these procedural steps, application of international principles seem limited.**
Among the limiting factors are; limited access to international laws, inadequate

reporting of the cases, little or no exposure of judicial officer to international human

153 George Pavlakos, ‘Transnational Legal Responsibility: Some Preliminaries’ in Wulter Vandenhole (ed), Challenging
territoriality in human rights law: Building blocks for plural and diverse duty-bearer regime (Routledge 2017).

1% Magnus Killander and Horace Adjolohoun, ‘International Law and Domestic Human Rights Litigation in Africa: An
Introduction’ in Magnus Killander (ed), International and domestic human rights litigation in Africa (Pretoria University
Press 2010). p. 18.
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rights laws and limited access to justice owing to cumbersome procedures and

litigation costs.™>

Furthermore, they argue that, although all African States have incorporated the Bill
of Rights in their constitutions, not all contain all internationally recognised and
protected rights such as right to water and adequate food [emphasis added]. In order
to guarantee effective protection of international human rights, they recommend
among other things; domestic courts to reflect how foreign courts, international
judicial and quasi-judicial organs have interpreted international human rights issues
in their decisions.’® The views in this literature is relevant to the study at hand
owing to the problem stated above, that despite ratification of the Bill of Rights in
Tanzania, still the right to clean water and adequate food are not guaranteed and not

enforceable.

Osogo Ambani is also of the similar view, when analysing the application of
international human rights law in Kenya. He argues that, in order to guarantee
effective promotion and protection of international human rights as enshrined in the
Kenyan Constitution, the Kenyan Judiciary has to silence the dualism principle.™’
Silencing the dualism principle, means using the international human rights
framework as a tool to interpret the domestic rights as enshrined in the

constitution.®® Notably, the use of international human rights as an interpretive tool,

guarantees peoples of their rights as protected under international law both in dualist

15 ibid.

% ibid. p. 21.

7 Osogo Ambani, ‘Navigating the Dualist Doctrine: The Case for Progressive Jurisprudence on the Application of
International Human Rights in Kenya’ in Magnus Killander (ed), International and domestic human rights litigation in
Africa (Pretoria University Press 2010). p. 35.
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and or monist States like Zambia and Benin.**°

Notably, however, it is shown that despite the use of international law as an
interpretative tool, domestic laws may pose a limitation on the mandate of the
judiciary to fully protect international human rights. In Benin for example, judiciary
may only reach a finding of violation of human rights but not further to pronounce
compensation for such a violation.®® Tanzania being a dualist State, the position in
this literature may not be overemphasised as a means of guaranteeing MHCs access

to clean water and adequate food.

Emanuael Quansha supports the use of international human rights as an
interpretative tool in domestic courts as a means to promote and protect human rights
domestically.*® He states that judiciary is obliged so to do for a number of reasons.
Such reasons are; the desire of States to adopt rules of civilised nations in which
international human rights are embodied, international obligation arising from the
Vienna Convention on the Law of Treaties, that States may not rely on domestic
laws as a ground of violation of internationally agreed principles, as a perfection of
States commitment under respective international human rights instruments they
have signed and ratified which calls for full compliance of its provisions and global

forces that, decisions from domestic courts have to reflect the international human

15 Machelo Hasungule, ‘Domestication of Human Rights in Zambia’ in Magnus Killander (ed), International and domestic

human rights litigation in Africa (Pretoria University Press 2010). p. 81; Armand Tauoh and Horace Adjolohoun,
‘International Law and Human Rights Litigation in Cote d’Ivoire and Benin’ in Magnus Killander (ed), International and
domestic human rights litigation in Africa (Pretoria University Press 2010). p.120.

189 Tayoh and Adjolohoun (n 159). p. 117.

16! Emmanuel Quansha, ‘An Examination of the Use of International Law as an Interpretative Tool in Human Rights
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(Pretoria University Press 2010). p. 52.
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rights principles and standards to name but a few.*® These justification are relevant
to the study at hand since Tanzania is also a member of the global community, has
ratified the Bill of Rights and other international human rights instruments which

requires it to be bound as such.

Despite above justification of the use of international human rights as an interpretive
tool, experience in Uganda and Tanzania seems to be rarely used. According to
Busigye Kabumba, judiciary in Uganda seems reluctant to engage with international
law when passing decision at the domestic level.*®® A similar position is also noted
by Chacha Murungu with regard to Tanzania.*®* Among contributory factors towards
this anomaly are inclusive; little exposure of the members of the bench and the bar
on international law frameworks; non domestication of international human rights,
existence of claw-back clauses, non-justiciability of mostly socio-economic rights

and passing of laws that undermine courts’ decision on human rights aspects.165

Notably, limitations on application of international principles has a domestic impact
in Tanzania. Hamza Hilal argues that, despite of ratification of the bill of rights in
the Constitution in Tanzania, protection of human rights have been a challenge
owing to cumbersome procedures such as; limiting human rights litigation only to
the High Court jurisdiction, inadequate number of High Court Zones, restriction of

the court’s power to declare laws as void irrespective of its infringement of human

162 ihid. pp. 51-52

163 Busigye Kabumba and Magnus Killander, ‘The Application of International Law in the Ugandan Judicial System: A
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rights."®® In totality, these factors do no good to underprivileged MHCs which rely
on court for their justice when mining activities ruin their waters and diminish their

agricultural land both in terms of quality and quantity.

On the second hand of international law and good natural resources governance,
United Nations Economic Commission for Africa (UNECA),*’ has reported that
weak governance in African States has resulted into more than fifty billions USD
being illicitly taken from Africa on annual basis. According to UNECA weak
governance structures and institutions permits tax evasion; corruption and abusive
use of administrative powers as it is one among the common ways finance from
Africa is illicitly taken.®® In Tanzania, in the case of African Barrick Gold PLC vs
Commissioner General it was held that the General Commissioner was justified to
invoke section 66 (4) of the Income Tax Act which provide conditions for a resident
person for the purpose of taxation.'®® In this case, the African Barrick Gold PLC
declared profit and proceeded issuing dividends to its overseas shareholders. Despite
the fact that the declared profit was wholly gained from one of its subsidiary

company in Tanzania, their record declared loss.*”

UNECA further, points out that corruption for example happens mostly in

contractual arrangements and concessions.'”* At this stage of resources development,

166 Hamza Hilal, ‘Examination on the Efficacy of Legal and Institutional Framework in Enforcing Human Rights in Tanzania’
(Dodoma 2017)
<https://www.academia.edu/33906383/Examination_on_the_ Efficacy of Legal_and_Institutional_Framework_in_Enforci
ng_Human_Rights_in_Tanzania_docx> accessed 29 May 2021. p. 51.

AU/UNECA Report on the high level panel on illicit financial flow from Africa para 2.2.1.
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the real value of the resources is underestimated by the entrusted officials. While the
underestimation of the resource value denies the State her revenue, it signals
corruption on the part of the respective officials involved. It is estimated that the
amount lost via the illicit financial flow exceeds by far the amount Africa receives as

official development assistance from developed countries.*"

UNECA is committed to ensure that both national and regional efforts are adopted to
strengthen governance and curb illicit financial flow from Africa.'”® UNECA calls
for good governance and transparency in resource extraction, curbing corruption and
freezing and returning the assets procured as a result of the use of such illicit
transactions. States are therefore called to adopt both legal and voluntary initiatives

that supports transparency and accountability in extractive sector.™

In addition, according to Rhuks Ako and Nilopar Uddin most African countries lacks
good governance necessary to harness the abundant natural resources into

development.'”

While they define good governance basing on the democratic
principles prevailing due process of law; accountable government and transparency;
they show such principles are vital if any State is to attain development in extraction
of resources. Through the analysis of the constitutional provisions and relevant to the

principles in selected African countries, they identified that, ‘mismanagement of the

resource revenue’ 1S behind the underdevelopment of many natural resources-rich

172 AUJUNECA (n 102) para 1.1.1.

173 |hig para 1.4.
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1Rhuks Alko and Nalopar Uddin, ‘Good Governance and Resource Management in Africa’ in Francis Botchway (ed),
Natural resources investment and Africa’ Development (Edward Elgar 2011). p. 21.
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African.'® Notably, such a weakness is reportedly a common trend in many
resources-rich African countries evidenced by; abuse of political powers,

compromised judicial and legislative institutions and questionable democracy.'’

In particular, an abused demaocratic system may hardly be supportive of transparency
and accountability. Absence of transparency and accountability act as breeding
grounds for government officials’ self-enrichment and other illegal means of
utilization of public fund at the expense of the poor majority in African countries.*
Worth noting here is the fact that proper management of the revenue collected from
the resource extraction have immeasurable impact on the two aspects under this

study.

In particular, Lundstol Olav, further shows the revenue loss incurred by African
countries through the illicit financial flow for the period ranging from 1998 to
2013.1"° His study has identified the fall in the share of government revenue from
30-10%."% Notably, such a drop of revenue contributes into gap in the respective
countries budget deficit. Budget deficit, in turn affects the States’ ability to provide

for social services to her people.*®

Furthermore, Bill Araujo, shows that African countries are dependent on export of

raw minerals for their development.'® He also notes that not so many commodities

ibid. p. 39.

" ibid. p. 40.

Bibid. p. 41.
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would be traded by a single African country, indicating the dependency on the
commodities in considerable number of such countries. It is also noted that almost
all compete at offering similar commodities to the same market, commonly minerals
and energy.'®® Such a dependency makes African countries’ economy prone to prices

of the offered commodities at the world market, which they don’t regulate.

Notably, Araujo argues that irrespective of the international measures aimed at
regulating volatility of the commodity prices, African countries still are unable to

derive economic benefit from such resources.'*

Among factors behind this failure
are; mismanagement of the income generated from commodities boom, absence
necessary human resources to convert the resources into tangible economic
development, lack of capital to invest in extraction of the resources and poor
technology in harvesting the resources. Consequently, African countries are left with

no alternative but entering into jointventure with foreigners in harvesting the

resources and ultimately sharing the profit gained.'®

In particular, diminished profit or revenue by the government seems to be further
implicated with the weak fiscal legal framework in many African countries which do
not guarantee accountability and transparency.® It is also shown to diminish owing

187

to the prolonged decline in commodity price at the world market.”™" The combination

of all these factors exacerbate the African countries inability to fund resource

183 Bill Araujo, ‘Commodity Agreements and Markets’ in Francis Botchway (ed), Natural resources investment and Africa’
Development (Edward Elgar 2011). p. 329.
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extraction projects; train its own human resource and guarantee its position in the
sector through research and development activities."® It also pose a threat to
potential investors due to its historical development level exhibited through poor

infrastructure that adds to the cost of doing business.*®°

Fernando Bastos acknowledges that resources are subjected under the State
sovereignty within which they are found.'* He adds that, at international level, the
principle of permanent sovereignty over natural resources has widened to include
other considerations like environment. Consequently, States which originally
assumed almost absolute sovereignty witness their limitations based on the need to

preserve and or conserve environment.'*!

He further states that owing to lack of awareness and widespread of the modern
development in international law; political leaders have always assumed State
absolutism under the principle of permanent sovereignty over natural resources. %
Consequently, absence of recognition of international law principles at the domestic

193 A similar view seems

level, grant domestic laws primacy over international law.
to be shared by Evaristus Oshionebo who shows that most natural-resources-rich
African states and governments hold all the natural resources in trust for their

people.®* Such a legal position grants the governments wider scope to enact laws
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and regulation on access, extract, process, trading in natural resources. Apart from
such laws being weak, and friendly to MNCs, they also limit potentials of MHCs to

derive benefit from the use of natural resources in their vicinity.'*®

Inability of the state and the MHCs to derive benefits from the natural resources is
related to improper regulation of access, extraction, processing and trading of such
resources at the national and global levels. According to Christina Dietrich, improper
regulation of mining and trade in rough diamond in Central African Republic (CAR)
does not only deny the state its revenue but also fuel civil unrest and human rights
violation in areas where they are mined.'*® Dietrich suggest that, the only means to
guarantee states and MHCs benefits from minerals, is a denial of access to global

markets diamonds mined in human rights violation circumstances.™’

Dietrich further shows that the concern of improper regulation of mining and trading
in rough diamond is not peculiar to CAR but also in DR Congo. She shows that,
firstly, improper regulation in diamond mining and trading fuel proliferation of
rebels in both countries. Secondly, rough diamond mined in DR Congo (Kivu in
particular) which is under rebels is smuggled to Bangui the Capital City of CAR
where it gains access to global markets.'®® Dietrich is of the view that, good
governance that upholds transparency in the mineral sector is a way forward to

limiting fuelling human rights violation in the diamond value chain.'*® Similar view

%ipid. p. 235.
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is also share by Nicolas Cook who calls for responsible mining through adoption of
strong legal and institutional frameworks.?® Despite of the fact that Cook deals with
different minerals namely; Tantalum, Tin and Tungsten (3Ts) instead of rough
diamond, his view on the need for responsible mining and its value chain may not be

ignored.

Honke Jana adds on responsible mining industry, in particular to MNCs’ role to
foster peace and tranquillity in areas where they are operating. He shows that, MNCs
are required to respect human rights instead of being caught up into the violence in
areas where they operate.”* Daniella Jong is of the view that, transparency in the
mining industry is vital both to the state and MHCs as it informs the decisions to be

made by these stakeholders.?%?

As the mining stakeholders are informed, they thus
can hold the MNCs and the state into account when mining impacts their livelihood
say for example.®® However, despite the notable value international mineral
resources governance initiatives, it is argued that they seem to have adopted narrow
approach focusing on minerals while turning a blind eye into environment

degradation and its impacts to MHCs.?**

Generally, most MHCs in developing States have failed to fully benefit from the

mining activities within their vicinities.””> This echoes the resource curse theory

200Nicolas Cook, ‘Conflict Minerals in Central Africa: U.S. and International Response’ (Congressional Research Services,
2012). pp. 21-22.
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which refers to the failure by many resource-rich developing countries to turn the
natural resources into the tangible socio-economic benefits to their own citizens.
Instead such countries which suffer from resources curse theory experience high

levels of poverty, social or political unrest and a low level of democracy.*®

It is shown that, mining activities pollutes waters and soil beyond recommendable
standards both at international and local levels. Such pollution poses a threat to
human, especially women’s health and wellbeing. For example, according to United
Nations Development Programme (UNDP) women and girls are responsible for

207 \Water stress therefore mean women and

fetching water in most African societies.
girls are increasingly over burdened with the task of fetching water than say
schooling and or involvement in socio-economic activities to empower them.?*®
Despite of existence of international and regional instruments setting principles and
or standards that may be relied to safeguard MHCs access to clean water and
adequate food the reviewed literature has identified the imbalance as a challenge that

need to be addressed. It is shown that MHCs impacts are founded on weak legal and

institutional frameworks.

206 NRG]I, ‘The Resource Curse: The Political and Economic Challenges of Natural Resource Wealth’ (NRGI, 2015) <The
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CHAPTER TWO
CONCEPTUAL AND THEORETICAL FRAMEWORKS

2.1 Introduction

The previous chapter provides the foundation of all other chapters inclusive the
current one. It does so by deriving the problem under research from the reviewed
literatures, setting objectives to be attained, research questions, and methodology to
answer them. This chapter, is descriptive in nature. It thus describes theoretical
foundation of the problem under research and unpacks the constitutive elements of
relevant terms and concepts. In particular, nine terms and one concept are relevant to
this study as described below. Also, two theories, namely, leagal positivisim and

resources curse are identified as relevant in this study.

2.2 Conceptual Frameworks

This party describes the terms and concept(s) applied in this study. With repect to
terms, among relevant terms describes below are inclusive; Mine-host communities
(MHCs); clean water, harmonization, justiciability, good governance, transparency,
public participation, biodiversity and climate change. With respect to concept, this
study has identified food security as relevant to safeguarding MHCs access to

adequate food.

2.2.1 Mine-Host Communities (MHCs)

The term Mine-host Communities (MHCs) is complex to define owing to multiple
contexts it may be subjected to. In this study, the term Mine-host Communities refers
to a group of people composed of mainly residents who have common interests

arising from their socio-economic and cultural ties to the area where mining is taking
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place or within the vicinity of mining activities, and endure the negative impacts

caused by mining activities.

Notably, the term MHCs has been defined and characterised differently by various
scholars. In particular, it appears not in the same wording as MHCs, rather various
terms such as local communities, interested and affected communities, local groups
to name but a few.?®® For example, Aguilar Gaby, uses the term local communities
to refer to MHCs as a geographically identified communities and or organizations
with common identifiable human rights interests while, Elmarie Schyff, uses the
term interested and affected persons, instead.?’ In the group of affected persons,
Schyff seems to include variety of interested persons when mineral rights are to be

granted over a given land.

Among the identified potential interested group are: those holding mineral rights of
various types say for example; oil, gas, and hard minerals on the same area; land
owners; community in the vicinity of the mining and communities which are directly
affected by the mineral operations.”* In this definition, groups are seem to have
diverse interests; holders of mineral rights for example seem to have more
commercial interests than would be communities within the vicinity of the mining

operations, who may be interested on preservation of their land for agricultural

209 MMSD, ‘Breaking New Ground: Mining, Minerals and Sustainable Development’

<http://pubs.iied.org/pdfs/908411ED.pdf>. 200.; Lorenzo Cotula, ‘Legal Empowerment for Local Resource Control:
Securing Local Resource Rights within Foreign  Investment Projects in  Africa’ (2007)
<http://pubs.iied.org/pdfs/1254211ED.pdf>. 54; Schyff, Property in Minerals and Petroleum (n 59). p.582.

Gaby Aguilar O, ‘Local Relevancy of Human Rights: A  Methodological —Approach’ (2008)
<https://www.uhasselt.be/Documents/UHasselt/onderwijs/internationaal/noord-
zuid_2015/Aguilar_the_local_relevance_of_Human_rights_-_a_methodological_approach.pdf.>. 11.; Schyff, Property in
Minerals and Petroleum (n 59). p. 582.

M ibid. pp.582-583.



52

activities and clean water.

Another definition referring to MHCs for example is provided by the Mining,
Minerals and Sustainable Development (MMSD) which indicates three potential way
of categorizing MHCs.?** Firstly, they categorize the community based on
profession. This category involves those who are recruited by the mining company.
Notably, since mining companies require special type of skills, at times it might be
necessary that such group of people is procured from far community to where
mining operation is taking place.?*® This type of group of the community seems to
have a commercial and contractual based interest that may not necessarily be similar

to the rest of other groups in defining MHCs as applied in this study.

Secondly, MMSD points out the community which resides in the locality where
mining activities are taking place. This community is said to endure the negative
impacts of mining such as; water pollution, land pollution, loss of land for farming
and grazing, air pollution, to name but a few.?* Notably, MMSD further categorizes
this community into two. These two categories are based on those who were habitual
residents of the locality and those who seems to have migrated to the locality
because of presence of mining.?*® This study disregards the differentiation of the two
categories as long as all resides on the same area and endures the same negative

Impacts from mining operations.

212 MMSD Breaking New Ground, Mining Minerals and Sustainable Development
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The third category identified by MMSD, is that of indigenous communities.
According to MMSD, indigenous communities are habitual residents of the locality
where mining takes place, but have an additional element of historical and cultural
link with the land they live on.?*® The MMSD definition of MHCs, provides the
basics of the term MHCs in the last two categories of residential communities and
indigenous communities. In the same line as noted in the immediate paragraph, this
study disregards the differentiation between the indigenous and other residents who
are subjected on the same negative impacts of mining operations such as water
pollution. This study therefore defines the term MHCs as, communities with both
historical permanency and cultural link with the natural resources surrounding them

and or habitual residence in the vicinity of large-scale mining activities.

2.2.2 Clean Water

The term clean water is an ordinary English term composed of two words, clean and
water. On the first hand, the term clean seems to have multiple meaning under the
Oxford Advanced Learner’s Dictionary.”*” Such meanings are inclusive; ‘not dirty’
and ‘free from harmful and unpleasant substances’, to name but a few.”*® For the
purposes of this study, preference is towards the definition of the term clean as free
from harmful and unpleasant substances. The choice is influenced by two main
reasons. Firtstly, the nature of the study where mining activities are seen as a direct
cause of discharge heavy metals into water sources such as rivers and lakes.

Secondly, that cumulative impacts of mining activities may triger climate change

218 ihid. p. 200.
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whoes impacts on water infrastructure is eminent.

On the other hand, the term water is defined under the Oxford Advanced Learners
Dictionary to mean,
...a liquid without colour; smell or taste that falls as rain, is in lakes,

rivers and seas and is used for drinking, washing etc.?'®

Consequently, the use of two terms, clean water refers to harmless, colourless,
tasteless and odourless liquid used for drinking and other domestic uses such as food
preparation and washing. According to Dinka Megersa, clean water contains only the
elements which made up water, with no purities.??’ Dinka distinguishes clean water
from safe water by showing that, unlike clean water which is pure, safe water may
not necessarily be pure as it may contain other elements such as salts which may not
be harmful to human health.?** Internationally, the term drinking-water is preferred
whereby it is used to mean,

... water which is used or intended to be available for use, by humans

for drinking, cooking, food preparation, personal hygiene or similar

purposes...??

Consequently, the use of the term clean water in this study refers to internationally
agreed definition of drinking-water which put emphasis on the quality of the waters

as being pure. This approach is opted owing two noted potential and real impacts of

219 1hid .p. 1698.

220 Megersa Dinka, ‘Safe Drinking Water: Concepts, Benefits, Principles and Standards’ in Glavan M (ed), Water challanges
of an urbanizing world (IntechOpen 2018).

221 . .
ibid.

222 Protocol on Water and Health to the 1992 Convention on the Protection and Use of Trans-boundary Watercourses and
International Lakes 1999. Art. 2 (2).
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mining on the water quality.”*®

2.2.3 The Concept of Food Security

The concept of food security seems to be complex. There is no one definition that

describes the concept all the time. As a matter of fact, there seems to be an evolving

trend over a period of time in which the meaning of the concept food security may

be traced. FAO seems to have traced such an evolution from early 1970s’, 1980s’ to

2000s’.2* In 1970s’for example the UN defined food security to mean;
...availability at all times of adequate world supplies of basic food-
stuffs, particularly so as to avoid acute food shortages in the event of
wide spread crop failure, natural or other disasters, to sustain a steady
expansion of food consumption in countries with low per capital intake

and to offset fluctuation in production and prices.”

According to Wen Peng and Elliot Berry, the definition of food security in
1970s’was much influenced by the acute food shortage that triggered price concerns
and poor food distribution around the globe.?® Consequently, food security
measures seem to have been targeting issues to do with food productivity,

distribution and pricing.

In 1980s’and early 1990s’the definition of the term food security seems to take a

new approach where it was noted that, poverty grossly impact food security. The

228 gpg para 1.8 above.

228 EAO, Food security: concepts and measurement, http://www.fao.org/3/y4671ely4671e06.htm#fn27 ( accessed 15"
January 2020).; Peng W, Berry, E.M, The concept of food security, in Ferrant, P., Berry E.M, Anderson J,R (Eds),
Encyclopedia of food security and sustainability, vol.2, Elsevier, 2019, p. 2.

UN World Report on the World Food Conference, Rome 15-16 November 1974, p. 14.

Peng W, Berry, E.M, The concept of food security, in Ferrant, P., Berry E.M, Anderson J,R (Eds), Encyclopedia of food
security and sustainability, vol.2, Elsevier, 2019, p. 2.
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definition of food security by the World Bank for example stresses on accessibility
of the food stuff, as here under provided;
...access by all people at all times to enough food for an active, healthy

life. 2’

Similarly, UNDP emphasized that accessibility to enough food is vital elements in
defining the term food security. Specifically UNDP noted that accessibility has to be
both financial and physical owing to not only the problem of food being poorly
distributed around the globe but also, weak purchasing power due to poverty.??®
Consequently, food may be available but inaccessible to those who are economically
underprivileged. In addition, inability for communities to produce food for

themselves is also seen as a limiting factor to accessing food and hence a

determinant in defining the term food security.

According to World Summit on Food Security (WSFS) 2009 the term food security
is defined to mean as follows;

...a situation where when all people, at all times, have physical, social

and economic access to sufficient, safe and nutritious food to meet their

dietary needs and food preferences for an active and healthy life...??

This definition seems to extend the scope of the term food security as new other
determinants are considered for example; food has to be safe and nutritious.

According to Peng and Berry, it is because of the requirement that food has to be

227World Bank, ‘World Bank Policy Study, Poverty and Hunger, Issues and Options for Food Security in Developing
Countries’, (World Bank, 1986). p.1.

8 United Nations Development Programme, Human Development Report 1994, Oxford, Oxford University Press, p. 27.

%9 The World Summit on Food Security Draft Declaration 2009, p. 1.
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nutritious in the definition of food security, whereby, food security becomes the sub-

category of food security and nutrition.?*

This study adopts the definition by the WSFS which defines food security including
not only determinants such as physical, social and economic accessibility but also
safety. In particular, it entails the ability of MHCs to engage production of their

sufficient and uncontaminated food.?!

As noted in chapter one above in this study,
mining activities has a tendency of displacing people from their farm land disabling
them to engage in production of their own food. Also, mining pollutes environment
such as; soil and waters which is home to a number of aquatic organisms which are
sources of food to global communities [Tanzania inclusive].”*?
2.2.4 Justiciability
The term justiciability used in this study refers to the possibility of rights to clean
water and adequate food be recognized and enforced in judicial or quasi-judicial
organs for the determination of whether they have been violated or are about to be
violated, and a decision to remedy the same issued. According to Christian Courtis
justiciability means >

...the possibility for alleged victims of violations of ESC rights to file

a complaint before an impartial body, and request adequate remedies

or redress if violation is deemed to have occurred.

%0 peng W, Berry, E.M, The concept of food security, in Ferrant, P., Berry E.M, Anderson J,R (Eds), Encyclopedia of food
security and sustainability, vol.2, Elsevier, 2019, p. 2.

#1Tohn Ombella, ‘Upholding Human Rights in AU Member States’ Extractive Sector: Review of Aspects of Food Security to
Communities Neighbouring Mines in Selected Countries’ (2022) 2 International Journal of Law, Justice and Jurisprudence.
p. 20.

%2 See para 1.8 above

%3 Christian Courtis The right to food as a justiciable right: Challenges and strategies in A. von Bogdandy and R. Wolfrum
(eds) , Max Plunk year book of United Nations Law, vol, 11 2007, pp. 317-337. p. 318.
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Generally, justiciability of the socio-economic rights guarantees every one (MHCs
inclusive) a right to enforce their human rights (such as right to water and adequate
food) and claim for remedies in situation where the rights are violated or are likely to
be violated.”® In particular, safeguarding the MHCs’ access to clean water and
adequate food entails possibility of the MHCs invoking the relevant legal rights in
judicial and or quasi-judicial organs where such rights are violated or about to be

violated.

There are two types of justiciability that are direct and indirect justiciability of social
economic rights. On the one hand the direct justiciability refers to a situation where
the social economic rights are expressly provided for in the statutes hence their
enforceability may be directly questioned in courts of law.?* Examples could be
picked from the Kenyan Constitution 2010 and South African Constitution 1996
which guarantee the right to clean water and adequate food. Consequently,
individuals may invoke such constitutional provisions where they see that their right

to water and or food is being violated and or likely to be violated.

On the second hand there is indirect justiciability which represents the process of

enforcing social economic rights that are not expressly provided in the statute but

#4Greenwell Matchaya, O’brien Kaab and Charles Nhemachena, Justiciability of the Right to Water in the

SADC Region: A Critical Appraisal, Laws, Vol. 7, No.18, p. 13.

“*lias Trispiotis, Socio-economic rights: Legally enforceable or just aspirational? Opticon, vol. 8, 2010,
p. 4.; Amare Tesfaye Justiciability of Socio-economic rights in the Federal Democratic Republic Of
Ethiopia; A Thesis Submitted to the School of Graduate Studies of Addis Ababa University in Partial
Fulfilment of the Requirements for the Masters of Law (LL.M) in Human Rights Law Stream 2010,
p.76.; ACHPR, ‘Principles and Guidelines on the Implementations of Economic, Social and Cultural
Rights in the African Charter on Human and Peoples’ Rights’. ;ACHPR, ‘Guidelines on the Right to
Water in Africa, Adopted during 26th Extra-Ordinary Session of the African Commission on Human
and Peoples’ Rights Held from 16th-30th July 2019 in Banjul, The Gambia’ (2019). para 2.2.
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rather through other rights which are expressly provided for in the statute.”*® An
example could be derived from the African charter which seems to be silent on the
right to adequate food. However, the ACHPR Guideline seems to direct that the right
to adequate food may be justiciable through the right to life owing to the fact that

7

without food the guaranteed right to life is meaningless.”®’ Generally, indirect

justiciability is mostly practiced in countries whose constitutions did not incorporate

or did incorporate social economic rights, but limit their enforcement.?*®

2.2.5 Harmonisation of Legal Frameworks

Robert Milbourne, has raised the concern on different laws and policies governing
mining activities around the globe and African countries in particular.”® Such a
concern is raised owing to the fact that the procedures through which mining
activities commence, operate, and cease are relatively similar.?®® Such similarity
dictates similar rules of governance irrespective of the location of minerals. It is also
shown that desire for harmonisation of mining legal regime apart from being
historic, is not only at the global, but also at the regional levels too.?** Consequently,
there is a need for harmonization of the different national laws and policies on

minerals. Harmonisation is used here to mean;

Z8|lias Trispiotis, Socio-economic rights: Legally enforceable or just aspirational? Opticon, vol. 8, 2010, p. 4.;

Amare Tesfaye Justiciability of Socio-economic rights in the Federal Democratic Republic Of Ethiopia; A

Thesis Submitted to the School of Graduate Studies of Addis Ababa University in Partial Fulfilment of the

Requirements for the Masters of Law (LL.M) in Human Rights Law Stream 2010, p.76.

%7 The ACHPR Principles and guidelines on the implementation of economic, social and cultural rights in the

African charter on human and peoples’ rights, para 83.

28 Amare Tesfaye Justiciability of Socio-economic rights in the Federal Democratic Republic Of Ethiopia; A Thesis
Submitted to the School of Graduate Studies of Addis Ababa University in Partial Fulfilment of the Requirements for the
Masters of Law (LL.M) in Human Rights Law Stream 2010.

239 Robert Milbourne, ‘Mining and Natural Resources Law Development: The Need for Harmonization in Light of the G20’
<http://www.klgates.com/files/FileControl/073006el-ad75-4698-b85b-73fd771767bd/7483b893-e478-44a4-8fed-

- _fé_ﬁ;aa917d8cf/Presemation/FiIe/LegaIAIert-RobertMiIbourneGZOBRRaudio.pdf>. accessed 18th September 2018.
ibid.

241 UNECA International Study Group, ‘Africa’s Mining Regimes: Framework Report’ (UNECA 2009). para E.
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...merging of national system for managing and administering mining
sector in a manner that reduces differences in operating
environment. ..%*

Generally, there are two forms in which harmonisation may manifest, that are
standard and minimum harmonization. Under the standard harmonization, states are
giver a room to adopt their sui generis rules and policies. However, under the
minimum harmonisation, States are given mandatory thresholds to meet in their
domestic laws so as to ensure socio-economic well-being of her people. An example
of the mandatory thresholds could be the core minimum requirements under the
ACHPR principles and guidelines.**® Consequently, harmonization may be viewed
argued in two main stages. On the one hand, there are standardization of procedures
which entails, training of personnel, geological information; health and safety

requirements to name but a few.?*

On the other hand, there are requirements for alignment of national policies, rules,
and laws in an agreed common goal or direction. Alignment of policy and rules
entails among other the procedures from licensing, awarding of mineral rights,
assigning of responsibilities to entities, protection of communities, fiscal aspects,
mineral development strategy which is concerned with, land tenure and other

subsectors such as water and agriculture owing to their conflicting interest on

242UNECA/SADC Implementation plan for harmonization of mining policies, standards and legislative and regulatory
frameworks in Southern Africa 2008, para 7.

243 The ACHPR Principles and guidelines on the implementation of economic, social and cultural rights in the African charter
on human and peoples’ rights, para 17.

4 See UNECA/SADC Harmonisation of mining policies, standards, legislative and regulatory framework in Southern Africa
2004, ECA/SA/TPub/Mining/2004/03, para 3.1.1.
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water.?*® It is argued that harmonization of extractive laws in Africa in general will
enhance the State efficiency in managing the resources plus the revenue there from

and in turn provision of socio-economic services to their populations.?*°

2.2.6 Good Governance

Good governance is a term composed of two words; good and governance.
According to the Conscience Oxford English Dictionary the meaning to these words
are described as: ‘Good is an adjective, meaning pleasant, to be desired or
approved.’ Governance is an action referring to the manner of governing or control.
Governance is also explained to mean the process of implementing: laws;
regulations; measures and policies by the established institutions in a democratic
State.*’ The inter-link between the established institutions must tell how the
decision reached in implementing the laws; regulations may be challenged by those
potentially to be affected.?*® Tom Parreut, is of the view that; governance is not only
how the government and quasi-governmental organs work, but also their relation to
non-governmental stakeholders.?*® Consequently, the main concern here seems to be
the extent to which the public may hold into account the existing governance system

in their community.

With respect to good governance in the mineral sector, the World Investment Report

(WIR) 2007, seems to put forward the thesis that mining is an activity that can

#5 |bid. para 3.1.2.

%5 |bid. para 3.2.

#" oreta Ferris and L Koetz, ‘Regulation of Acid Mine Drainage in South Africa: Law and Governance Perspectives’

Potchefstroom Electronic Law Journal, 2014,vol 17 Issue 5, p. 75.

#8 Furaha Lugoe, ‘Governance in Mining Area in Tanzania with Special Reference to Land’ (Economic and Social Research
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contribute to economic growth when properly regulated. The need for proper
regulation of mining sector is based on the following identified challenges: volatility
of the of price of minerals, social and environmental impacts; and that minerals are
finite in nature. All these factors shows the need for polices to ensure their

sustainable harvest and benefit to community is necessary.**

According to WIR, good governance refers to the management system in the mineral
sector which guarantee; stakeholders’ participation, transparency, accountability, due
process of the law and considerate of interests of the underprivileged. Notably,
women and youths are vulnerable where environment is destroyed by large-scale
mining activities. Though not directly connected to access to water and adequate
food, good governance allows MHCs to hold their government and other stakeholder

In mining into account.

Notably, governance may be discussed in various levels such as: international,
regional; regional, national and local levels.”! Lack of good governance in most
resources-rich African States seem to contribute to the inability to convert the natural
resources into tangible benefits to ordinary citizens.?? Such inability to benefit from
the plenty of natural resource has been labelled as resource curse.?*® The relation that
exist between good governance or lack of it and resource curse is founded on its key

tenets. It is due to governance tenets that Collier and Venables seem to be of the

20 1hig g2.
251Lugoe (n 248). p. 3.

252Paul Collier and Antony Venables, ‘Natural Resource and State of Fragility’ (Robert Schuman Center for Advanced
Studies, 2010) <cadmus.eui.eu/handle/1814/13860>. p. 2.

253 See para 2.3.1 below for details.
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view that, governance is more needed in resources-rich countries than otherwise.”>*

Various authors discuss the concept of governance based on a number of key tenets.
While some restrict the list to transparency and accountability, others seem to
consider other tenets such as: public participation; efficiency; consensus oriented and
rule of law.?®® Tiwari for example explains such tenets in a reverse order when he
argues that in a community where there lacks good governance the following are
expected to be experienced: absence of accountability; non-observance of rule of
law; lack of transparency; scarcity of information; questionable effectiveness and
absence of participation in decision making.?>® Notably, the most relevant tenets to
the study at hand are; transparency and public participation indecision making as

hereunder expounded,;

2.2.7 Transparency

According to English dictionary the term transparency is an adjective with multiple
meaning, such as; the quality of a thing that makes it easy to see through and or
quality of a situation which makes it easily understood.”®" The dictionary further
gives an example that, transparency simply mean absence of secrecy either in the
process and or the situation.”®® Although the definition is capable of multiple
meaning, this study adopts the later meaning which signifies absence of secrecy. The

choice of such a definition resonates to the aabove noted secrecy existing in mineral

24 Collier and Venables (n 252). p. 1.; World Bank and International Financial Corporation, ‘Mining and Development; Global

Mining  —Mining Reform and the  World Bank-Policy = Reform  for  Development’  (2003)
<http://siteresources.worldbank.org/INTOGMC/Resources/miningreformandtheworldbank.pdf.>. p.14.

ZEeris and Koetz (n 247). p. 75. ; Lugoe (n 248). para 2.2.

BE RS Tiwari, ‘Good Governance: Populist Democracy to Quality Democracy’ Indian Journal of Public Administration,2002,

Vol. 48, p. 584.

Margaret Deuter, Jennifer Bradbery and Joanna Turnbul, ‘Oxford: Advanced Learner’s Dictionary’. p. 1609.
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resources extraction investement in many resources-rich developing countries.?*
With respect to extractive sector, which involves both mining oil and gas,
transparency relates to openness of the process through which; mining rights are
allocated (license and contracts), revenues are paid and shared; environmental plans
and developmental impacts of minerals and or oil and gas sector to respective

countries.?°

It is argued that, transparency in the extractive sector begun in late 1990s’ where
civil societies and pressure groups were pressing for disclosure of oil extracting
MNCs in Angola to publish what the pay to the government.?* Such a call was a
reaction of a feeling that their resources were caught up between looting MNCs and
corrupt government which swindles the resources gained from the extractive sector.
Notably however, transparency initiative gained pace in the year 2002 when the UK
Prime Minister Tony Blair presented it as a tool to guarantee good governance in the

extractive sector.?%

According to Natural Resources Governance Institute (NRGI), transparency refers to
ability to access and share relevant and accurate up to date information that may be
relied by the stakeholders in order to monitor and or build trust among them.?*
Given the complex nature of the extractive sector, information will not be regarded

as to have been accessed if it is not in the plain language for an ordinary member of

%9 See para 1.8 above.

%0 philippe Billon, Paivi Lujala and Siri Rustad, ‘A Theory of Change for the Extractive Industries Transparency Initiative:
Designing Resource Governance Pathways to Improve Developmental Outcomes’, 4U Issue (CMI: CHR Michelsen
Institute 2020). p. 43.
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public to understand. Consequently, such information has to be released based on
nature of projects and themes covered. Where MNCs have multiple sites in the
country for example, information should clearly indicate every type of sites instead

of clogging all in one report.?*

NRGI further show that, transparency is a means to achieve accountability which is a
concern in the extractive sector in many resources—rich developing countries.?®®
According to Philippe Billon et al, one way to bring change in extractive sector is
through transparency that discloses the corrupt governmental and or MNCs officials.
These officials and their companies are named and shamed through public debate
and other media outlets. Finally, such officials and MNCs are to be held accountable

through prosecution.?®

Generally, there are a number of global transparency initiatives which are sector
specific and or generals. NRGI lists these initiative which includes; Publish What
You Pay (PWYP), Extractive Industries Transparency Initiative (EITI), Open
Government Partnership (OGP), Natural Resources Charter (NRC), and Accounting
Standards (AS).?*” This study however, has identified the EIT framework owing to
the fact that, it has regained global acceptance as may be noted under the; UN
resolution and the ICGLR frameworks.?® Also, it has gained acceptance among

natural resources—rich developing countries and other stakeholders such as MNCs

%% ihid. p. 2.
285 ihid. p. 3.
266 Billon, Lujala and Rustad (n 260). pp.18-20.

267 Natural Resource Governance Institute (n 262). p.3.
28 UNEDP, ‘Resolution Adopted by the United Nations Environment Assembly on 15 March 2019’ (n 71). ; Lusaka Declaration
of the ICGLR special summit to fight illegal exploitation of natural resources in the Great Lakes Region. 2010.
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involved in the mining sector.?®*

2.2.8 Public Participation in Decision Making

As noted from chapter one, the focus of this study is on the weak legal and
institutional frameworks for safeguarding MHCs rights to clean water and adequate
food. It thus essential to review among others their involvement in awarding of
mineral rights to investors (MNCs) most of whom are from the developed countries.
It is argued that developed countries seem to have depleted their resources a fact
which contribute to a massive increase in foreign investment in developing

countries.?’

Although laws are incentivizing this form of business, they are weak
such that, they create conflict among stakeholders in mineral resources who are the
government, the mining investors and the MHCs, inclusive others. Public

participation in decision making seems a powerful tool to resolve such conflicts

among the stakeholders.

There is no consensus among researchers and practitioners on large-scale
development projects like mining on what the term public participation mean.
Attempt to define the term seems either to give it a restrictive or broad meaning
which indicate that there is no single definition to fit all circumstances of its
application.””* On one hand, George Pring and Susan Noe, for example define the

term public participation to mean ways applied in sharing views among individuals

269 Bjjjon, Lujala and Rustad (n 260). pp.12-13.; See also para 3.2.1.8 and 4.2.1.8 below.
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21 George (Rock) Pring and Susan Noe, ‘The Emerging International Law of Public Participation Affecting Global Mining,
Energy and Resource Development’ in Donald Zillman, Lucas Alastair and Pring George (Rock) (eds), Human rights in
natural resource development: Public participation in sustainable development of mining and energy resources Oxford
University Press 2002 Oxford. pp. 15-16.
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or group people.?’> Donald Zillman, on the other hand provide a traditional
explanation of public participation where decision seems to have been done
indirectly by the government through the elected representatives.””> Notably, the
definition of the public participation in decision making seems to be perceived to be
narrow when it takes the form of political representation as it limits potential

stakeholders into the political spectrum.”™

However, in a democratic State, the executive for long seems to have enjoyed the
monopoly of decision making, monitoring and enforcement.?”® Examples would be
negotiation by a potential investor and issuance of necessary permits and operation
licenses. Notably such a monopoly may be a product of the law or regulation that
empowers a form of bi-party decisions between the government and potential
investors.2’ Collier, once noted that most of the investment deals are products of by-
party decisions between the government officials and the investors excluding
potential communities who are to endure the hardships of the investment projects.?’”
Based on the records of gross impacts to communities in host-states, governments
started to be looked at as part of the problem than a solution.?”® Given the weakness

in the legal framework, public participation emerges out of pressure from citizens,

affected groups and non-governmental organizations calling for the shift in

22 ihid. p. 15.

213 Donald Zillman, ‘Introduction to Public Participation in the Twenty —First Century’ in Donald Zillman, Lucas Alastair and
Pring George (Rock) (eds), Human rights in natural resource development: Public participation in sustainable
development of mining and energy resources, Oxford University Press 2002, Oxford, p. 1.
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governance strategy to tri-party. A tri-party decision making approach represents the
balance of interest between the government, investors and public.””® Public
participation appears in various forms and nomenclature in the regulation of natural
resources. According to Pring, common terms that are used are inclusive:
....... citizens’ involvement; stakeholders’ engagement; indigenous
peoples’ rights; local community consultation; and NGO

intervention...........

Such a nomenclature seems to be based on the nature of the potential affected group
which range from the general public to specific protected groups like indigenous

peoples, youths and women. %

Notably, manifestation of public participation may take various ways. Among the
common ones are the top-down and bottom-up approaches.?®> While the top-down
indicates a government led participation, the bottom-up represents initiatives by the
people at the grass root.?®®* The other distinguishing element of bottom-up form of
public participation is that, it is less complex on the modality of its occurrence. It
may transpire through: government lobbing; protest; testifying; and public disorder

284

to name but a few.”™ Various factors influence the choice of mode in which public
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participation may take place. Such factors are inclusive but not limited to: financial
strength of the individual or group; ability to organize; nature and extent of issues

that is to affect the public; expected results; and nature of participants involved.*®

Furthermore, apart from the above forms public participation, Pring and Noe have
identified other two possible approaches of public participation which are common.
First, the public participation commonly required under the Environmental Impact
Assessment (hereafter EIA).”® EIA is a common prerequisite to carrying out large
scale development projects such as mining. It is aimed at identifying potential risks
the project may bear on environment and propose mitigating measures.?®’ In carrying
out this assessment public is involved. EIA is a common requirement in many

countries Tanzania inclusive.?®

Second, the modern public participation in decision making which goes beyond the
EIA commonly referred to as a non-EIA based public participation.?®® Unlike EIA
the modern public participation seems to be largely found in non-environmental
related frameworks.”® They are diverse in nature, found in: international; regional;
national, both hard and soft law documents [emphasis is mine].>** Moreover, they
regulate a range of aspects from general such as; natural resources, to specific
aspects like: mining; waste and heavy metal management.?** This study, focuses on

the non-EIA based public participation for the reasons that it covers a flexible and

%5 Batton (n 145), p. 80.

%65 pring and Noe (n 142), p. 38.

Tibid. p. 38.

%8 For detailed discussion of EIA see Chapter five of this study.
% pring and Noe (n 271). p. 38.
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wide spectrum than the EIA public participation led. Public participation is therefore
used in this study to mean a process through which MHCs are effectively involved in
decision making, planning, implementation, monitoring and evaluation of issues

affecting their daily access to clean water and adequate food.

2.2.9 Climate Change

According to English dictionary the term climate change refers to variation in the
earth weather patterns.”®® Weather patterns are inclusive temperature, rain and wind.
According to the African Union Climate Change Strategy, the variation of global
weather patterns has to be observed for a long period like ten years for it to be
considered as a change.?®* However, the daily weather situations such as high and
low temperature or wind may not be ignored since it is constitute in the 10 years
period. Notably, such definitions, seem to be silent on the potential factors triggering
climate change. Under the United Nations Framework Convention on Climate
Change 1992 climate change is shown to be triggered by both natural and human
activities such as; mining, increased industrialisation and its accompanying emission

295

[emphasis added].

In order to halt increasing climate change, global community is called to adopt
measures that will limit global temperature increase to the level of 1.5 degree
centigrade above pre-industrial levels.*® It is shown that global climatic variation is

evidenced through; increase of temperature, wind and rainfall patterns. Severe
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rainfall, droughts, desertification and storms are examples of impacts of climate
change.?” Ultimately, climate change seems to be a potential factor which
contributes towards; infrastructure destruction, variation in hydrological patterns,
degradation of land and ecosystem which are relevant to both the rights to clean
water and adequate food.?*® This study however, adopts the climate change from the

contributory role of large-scale anthropogenic activities such as mining.

2.2.10 Biodiversity

The term biodiversity is defined to mean differences existing within and between
living organisms such as; plants and animals in respect to their sources and natural
habitat for example on land or marine.?®® Under the English Dictionary, biodiversity
is explained to refer to existence of broad variation among plants and animal species
living in a given environment.*® International Council for Minerals and Metals
(ICMM) however, extends the definition of the term biodiversity to include different

levels of such organisms with respect to genes and species in a given ecosystem.**

ICMM further extends the definition of biodiversity adding to their interaction
though various process such as; photosynthesis and pollinations.® Such an
extension signals the value of biodiversity to human life and general environment.
Indeed, human well-being may hardly be discerned from a conserved biodiversity
since it depends on it. Conserving biodiversity is vital in this study owing to the

report showing that about 10% of the global mining sites are located in areas with

%7 AU, “African Strategy on Climate Change’ (n 294).p 66; AU, ECA, and ADB (n 76). para 1.
8 UNECA International Study Group (n 241). pp. 78-79

9 Convention on Biological Diversity. Art. 1

30 Deuter, Bradbery and Turnbul (n 257). p.136.

%L ICMM, ‘Good Practice Guidance for Mining and Biodiversity’ (ICMM, 2006). para 1.2.

302 ipid. para 1.2.2.
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global conservation value.*®

It may be argued that, inorder to safeguard MHCs access to clean water and adequate
food, a number of terms and concepts described above are relevant. Notably, some
of terms are derived from legal view point which indicate that they founded on
established laws. The immediate part below describes the legal and economic
theoretical frameworks which may be relied as a base for arguments in the unfolding

chapters.

2.3 Theoretical Frameworks

In this two key theories are described in relation to the study at hand. While the first,
resource curse theory is not a legal but economic based theory, it is vital in setting
the foundation of this study. The second is the legal positivism theory, which helps
in discerning between the law as it is from other norms which may be not binding. It
also helps in providing legal argumentation on balancing interest between competing

stakeholders on natural resource extraction for example.

2.3.1 Resource Curse Theory

Notably, resource curse is not a legal, but an economic theory. It being an economic
theory helps to explain the link between plenty of mineral resources and improved
livelihood conditions of ordinary citizen. It does so well through analysing concepts
that are directly or indirectly linked with nature of the legal framework (strong or
weak), and other concepts like governance. It also shows the other side of plenty

resources and lack of governance which translates such resources as a curse owing to

3 UN, “Trends in Sustainable Development: Chemicals, Mining, Transport and Waste Management” (UN 2010). p. 14.
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their extraction and trading nexus to human rights violations. Consequently, despite
resource curse being a non-legal theory, it has an immeasurable contribution in
analysing the link between presence of natural resources, its harvest and the

potentials of safeguarding MHCs’ access to clean water and food security.

Michael Ross, presents the economists conception that States with plenty of
resources are likely to be more developed than others owing to revenue and
attraction of investment.®** He further contends that, the inverse is however true to a
number of resources-rich developing countries. In explaining this paradox, Ross
argues that economically, mineral resources have a tendency of fluctuating price.*®
Consequently, if not well managed, it may impact the economy of the country by
affecting its international trade due to fluctuating currency. Notably, when there is
mineral boom, mineral sector draws human capital from other less paying sectors

like agriculture for example.

In supporting a better management of the mineral resources, Collier, et all show
that, comparatively, developed countries invest 5-7% of their GDP a rate 4% higher
than developing countries.*® He further shows that most developing countries do
prefer to invest in sovereign foreign bonds than in infrastructures which will have
more trickle down effects to large populations. Both works by the two authors are
relevant to the study at hand owing to the pressing demand of water and agricultural

infrastructure in Africa, and Tanzania in particular.

304 Michael Ross, ‘The Political Economy of the Resource Curse’ (1999) 51 World Politics 297. p. 301.
%95 ipid.
308 Paul Collier and others, ‘Managing Resource Revenues in Developing Economies’ (2010) 57 IMF Staff Papers 84.



74

Lisa Sachs, carried out a case study of the Timor-Leste, as an example of a
developing country intending to achieve her development owing to her natural
resource richness.*®” She observed that, despite presence of MNCs extracting oil in
Timor-Leste, still a considerable number of population in Timor-Leste suffer from;
malnutrition, poor state of infrastructure in water, education, transport and energy.
According to Sachs, the challenge behind such poor infrastructure is based on lack of
capital both in terms of human, technological and financial.**® Sachs further observes
that such a challenge is experienced by Timor-Leste despite government receiving

revenue from the oil extraction.

Based on this observation, Sachs identified a number of limitations on the desired
resource-based development strategy adopted by Timor-Leste. Such limitations are
inclusive: unfair contractual terms; longevity of the contractual arrangements;
confidentiality of extraction contracts; poor linkage of extractive sector and other
sectors; infringement of peoples’ rights to property in allocating mining rights;
negative impacts on environment; political decision rather than legal based decision;
conflicting interests of the multiple stakeholders in resource extraction; weak legal
and institutional frameworks responsible for regulation of extraction of resources to

name but a few.>®

In order to overcome such limitations and ensure that resources-rich country is able

to convert them into socio-economic development, Sachs suggests a number of

307 isa Sachs, ‘On Solid Grounds: Toward Effective Resource Based Development’ [2013] World Politics Review
<https://www.worldpoliticsreview.com/articles/13140/on-solid-ground-toward-effective-resource-based-development>. 1.

3% ihid. p. 2.
399 ibid. pp. 3-5.
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potential solutions. Among such solutions are inclusive; participatory approach of all
the stakeholders in development; adoption of transparent legal and institutional
framework in resource extraction; ensure effective planning in resource extraction
process; adoption of a development approach that integrate local levels of the
government; guarantee environmental management to avoid potential impacts on
climate change that may impact access to adequate food and clean water.*® The
relevancy of Sachs’ observations and solutions is based on the fact that, most
African countries and Tanzania in particular have not been able to convert their

endowed natural resources into socio-economic development.

According to NRGI, extractive sector in most developing countries African inclusive
have been tainted with a number of challenges that turns them into a curse than a
blessing to its population.*™* The general factor contributing this phenomenon is poor
governance transpiring through; little or no participation of locals in decision
making, price fluctuation, the fact that they are non-renewable when exhausted, and
little participation of locals in extraction due to high need of technology and
capital.>*> Moreover, due to secrecy in government contracts with multinational
companies, locals do not get enough information (say for example, methods of
mining, amount of tax paid to the government to name but a few) to be able to hold

their government into account.**?

310 ihid. p. 9.

311 Natural Resources Governance Institute, ‘The Resource Curse: The Political, Economic Challenges of Natural Resource
Wealth’ (2015) <https://resourcegovernance.org/sites/default/files/nrgi_Resource-Curse.pdf>.
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NRGI further shows that, there is a link between government secrecy in contracts
and revenue and absence of democracy. Such a link becomes clearer where,
governments relies more on the revenue from mining than tax collection from
citizens. In turn Citizens ceases to hold their government into account, and if at all
they do, the government becomes less concerned owing to enough revenue from

extraction.

Notably, absence of democracy, may also fuel political hostility and even breed
rebels who may control some pockets of the country where extraction is more
prominent. Increased political hostility and widespread of rebels’ hold and controlled
areas for the purposes of mineral extraction leads to human rights violation due to
wide spread of civil unrest.3** It is also noted that poorly regulated extraction of
natural resources under undemocratic circumstances of this nature, undermines
women’s beneficial participation in the sector. As such they are depicted not only to
be victims of gender based violence but also victims of communicable and chronic
non-communicable diseases caused by mining ruination of environment.*

Generally, the resource curse theory seems to be founded on two key aspects, firstly,
weak legal and institutional frameworks in most natural resources-rich African
countries. Secondly, there is non-observance of principles of good governance that is
evidenced by little participation of stakeholders when government makes decision on
the extraction of natural resources. In particular, the second base of the theory is

dependent on the first that laws and institutions necessary to guarantee beneficial

3 jhid.p.2.
1 ibid.p.4.
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harnessing of the natural resources are either weak and or non- enforced due to
absence of strong institutions. The next theory that finds relevancy to the study at
hand is the legal positivism. Legal positivism is a legal theory as opposed to the

resource curse theory as hereunder described;

2.3.2 Legal Positivism Theory

Legal positivism is a legal theory which is founded on the principle that, the source
of law as all formally made rules of command by the recognized organs in a State.'°
It is commonly referred to as a theory holding a view of law as it is stated in the law
books rather than as it ought to be. Consequently, what is not stated in the law book
is regarded not law but mere morals. Legal positivism ascribes to the distinction
between law and morals. Such a distinction requires that the process of application
of law should not be influenced by, neither, morals of those who follow the law nor
of those who administer it.**” Notably the distinction between morals and law seems
a fictional one. The truth still holds that there is, to a largest extent overlap between
law and morals and law, borrows a lot from morals. As a result, in positivist view
morals forms part of the law once a formal procedure has been adopted to have them

properly incorporated.®'®

There are criticisms against legal positivism to the effect that, it is restrictive and
operates under ignorance of existence of legal pluralism as it only regards formal

rules as sources of laws.*' Despite such criticism, legal positivism seems relevant in

316 Tom Campbell, Perspective Legal Positivism: Law, Rights and Democracy (UCL Press 2004).p. 21;Robert (n 45). 37.
317
Campbell (n 316). p. 25.
*Bipid. p. 26.
319 Robert (n 45). p. 38.
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this study as it helps to address the research question under the study. For example it
helps in the foundation of analysis of legal norms as opposed from those which are
not.**® Given the nature of the study at hand where both soft and hard; international,
regional and national legal frameworks are being scrutinized, legal positivism

provides an initial insight of legal analysis of these frameworks.

Additionally, Robert Cryer, argues that, legal positivism helps to identify the law
before one critic what the law covers and what it did not.*! It helps to identify the
law such as: the relevant Acts of parliament; regional and international laws relevant
to safeguarding the MHCs’ access to clean water and food security. Consequently,
legal positivism becomes relevant in this study. It also builds a platform where other
(theories) approaches such as critical approaches may build their arguments and

provide a more insight in this study, as here under shown;

2.3.3.1 Critical Approaches

This is not a fully-fledged legal theory but rather a movement intended to depart
from the traditionally known theories. The departure is intended to dig deep more
knowledge on how things work.*?? Criticism in relation to law according to Kaarlo
Touri, is based on the law as an object or the means of criticising, which also results
into criticism “of” and “by” the law.*** On the one hand he contends that criticism
“by” the law seems to be concerned of a single transaction upon which law is used as

a measure to impose sanctions such as during issuing a judgment by the court on a

320jpig.

2L ipid.

2 jhid. p. 60.

3K Touri, Critical Legal Positivism (Ashagte Publishing Limited 2002). p. 307.
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specific matter of its determination.®?*

On the other hand, criticism “of” the law happens when the law is taken as an
object.®* In this case, the measurement for criticism in this form is the law itself.*?
Examples are such as when legal practitioners are involved in adjudication and
assessment of self-limitation of the law.**” Notably, this study adopts the criticism
“of” the law for two major reasons: firstly, it is using law as an object of
measurement in its analysis and secondly, criticism of the law will help to unmask
the observed perspectives in the legal norms as the research is not interested with

empirical data that would have detailed the practical application of the rules.**®

Critical approaches help in questioning what would have been seen as obvious or

assumed to be neutral.®?®

As noted above under positivism for example, why should
someone accept that law is that only which is made by formally established organs?
How do other factors such as; morality, customs, economics, social behaviour help
in determining legal norms apart from formal procedures? Notably, these other
norms may be relevant in determining a better way to safeguard MHCs’ access to
clean water and food security due to the fact that community norms and customs
differ from community to community. Here under are the critical approaches
relevant to the study at hand:

a) Law and economics

This is a school of thought originating from United States of America (USA) in early

*4 ibid.
5 ibid.
* ibid.
Tibid.
2 ibid. p. 308.
329
Robert (n 45). p. 60.
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1960’s, which also seems to have influenced other countries, like United Kingdom
(UK).**® According to Richard Posner, the relation between law and economics has
two limbs which are law and economics and economic analysis of law.*** The later
means the ‘using of the economist approach and concepts to analyse the working of
the legal system.”*** Law and economics, which is the focus of this study, refers to
“influence of legal system on the working of the economic system.”®* Law and
economics is also referred to as ‘..the economics of non-market legal
regulations.®** Law and economics tries to give an answer to the question whether
the current law reflects the correct economic thinking and or principles.** It is aimed
at reforming the law with the view to make it more efficient tool in addressing the

modern socio-economic challenges in the community.>*°

In order to arrive at the goal above, (reform of the law) an evaluation and assessment
of efficiency of the law in addressing a given social goal is inevitable. Robert
Cootter and Thomas Ulen argues that economics has the necessary methods used for
prediction and evaluation of efficiency.®*" Such methods will not only help in
formulation of efficient policies, but also, in prediction of the potential effects of a
proposed policy approach on other related factors such as; resources distribution, and

income.** Consequently, law and economics is seen as a move to ensure efficiency

*0ibid. p. 84; David Trubek, ‘The Rule of Law in Development Assistance: Past, Present and Future’ in David Trubeck and

Alvaro Santos (eds), New law and economic development (Cambridge University Press 2006). p. 2.

®LR Posner, ‘Uses and Abuses of Economics in Law’ [1979] The University of Chicago Law Review 281.,pp 281-282

%2R Coase, ‘Law and Economics at Chicago’ [1993] Journal of Law and Economics 239.
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7 Robert Cootter and Thomas Ulen, Law and Economics (International Edition) (4th Ed) (Pearson Addison Wesley 2004). p.
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¥ R Posner, ‘Values and Consequences: An Introduction to Economic Analysis of Law’
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in addressing challenges of the modern era.*** Ronald Coase is among renown

founders of the law and economics theory as he propounds the theory here under;

1) Coases’ perspective of law and economics
Taking the economic analysis of the law, Coase, likened the two business firms to
the real world. If these firms are to compete, either of them has to make a choice at
the end of time as they will tend to reach a position where none of them may have a

better position without affecting the other.*°

He proposes the idea of transaction cost while illustrating it with the cattle raiser and
a farmer as exemplary business firms. He contends that if the cattle damage the
farmers’ crops a number of probable solutions are available. Example of solutions
are such as restraining the cattle and or building of the fence. Consequently, these
solutions will necessitate one to incur cost. How much will be spent? ; By who?; and
is the solution efficient? In proposing answer to the above possible questions, Coarse
sets the principle that, if the value of the crops damaged are lesser than the value of
the total cost of cultivating the land, it is will be profitable for the cattle raiser to
negotiate with the famer to have the land uncultivated. This is because it is more
efficient than to construct a fence to restrict the cattle in the first place, but also
solves the problem between the firms without the intervention of other player say the

government.

Coase proceed setting the line of choice between the two firms as being the

transaction cost. He defines the term transaction cost to mean the relevant charges

#9Cootter and Ulen (n 337). p. 8.
#0R Coase, ‘The Problem of Social Cost’ [1960] Journal of Law and Economics 1.p. 414.; G Cohen, ‘Posnerian Jurisprudence
and Economic Analysis of Law: The View from the Bench’ [1985] University of Pennsylvania Law Review 1118. p.1120.
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one will incur in his business such as advertisement, negotiation, professional
charges in drafting contracts to name but a few.** Transaction costs have an
implication on assigning or re-arranging property rights.
Arrangements of rights will be undertaken when increase in value of
production consequent upon re-arrangement is greater than the cost

which will be involved in bringing about .. 342

He further contends that, at times the cost for rearrangement may be so unbearable
between the firms such that legal framework need to provide direction. This is
common in instances where majority of peoples’ interest might be in jeopardy. 343

Government intervention is thus expected to improve economic efficacy by

regulating transactions that would have impacted peoples’ interests.>*

Additionally, Coase contends that at times the government interference seems to set
a tolerable margin where property rights might be infringed for the sake of
development.**® The judicial arm of the State usually makes use of phrases such as
“reasonable, common or ordinary use” in setting the tolerable margin upon
encroachment of property rights.®*® Notably, taking the reallocation of property
rights between a MHCs and mining companies, Coase seems to be of the view that,
MHCs may be relocated to give a room for mineral rights holders to mine. However,
in socio-economic terms, an early evaluation has to be carried to ensure that the mine

brings more benefit to the community and not otherwise. More benefits have to be

#1Coase (n 340).p. 423.
2 ibid.

*3 ibid. p. 424.

*ibid.

%5 ibid. p. 426.

¥ ibid. p. 427.
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viewed in terms of improving the MHCs’ access to clean water and food security

during the presence of mining and not otherwise.

However, Coase seems to have been criticised on this theory on the basis of lack of
clear criterion of the choice between the optimal competing interests of the firms and
in cases of unknown costs. Examples could be on issues such as human life and
climate change which can hardly be quantified in monetary value, but likely to be
caused by mining.**’ Despite these criticisms, Coarse theory provides a guide in
assessing the re-arrangements of property rights which seems to be the key point
revolving around MHCs. Efficient solutions need to be arrived at before re-arranging
the property rights, to arrive at an efficient solution, one need to carry out

assessment.

Also, although he pointed the assessment in monetary terms “transaction cost”, yet
the requirement for assessment may be likened to the environmental impact
assessment, social and human right assessments which are necessary before mining
is to be carried out.®*® These assessment in mineral sector, are aimed at avoiding
harm to majority of people while benefiting few (MNCs and government officials

through corruption and embezzlement of public funds).>*

As noted from above, Coase theory seems silent on issues that cannot be quantified
in economic terms but bears impacts on MHCs’ access to clean water and food

security. This study has identified the theory of law and development postulated by

347Cohen (n 340). p. 1125.
348 Allence and Mattes (n 78). pp. 24-25.
349 See the resource curse theory on para 2.8.2 above for more details on this.
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Robert Seidman which among other aspects addresses unquantifiable aspects like

human behaviour and law. This theory is here under explained,;

i) Seidman perspective of law and development

In his support for efficiency of the law as tool to foster socio-economic development,
Seidman argues that there is relation between law and socio-economic change.*® To
him law refers to set of rules which are highly probable of inducing a desired activity
focused towards development.®* In addition, development in accordance to Seidman
means an improved standard of living such as accessible, safe, clean and affordable
water, adequate food for all and health environment to name but a few [emphasis

added].**

Seidman further postulates that every rule is framed with the aim to induce a specific
behavior to the policy maker or any other subjects of the rule.®*** Notably, for any
law to be effective in steering development there is a need for the law to establish a
form of sanction; institutions to enforce the law and that necessary to impose the
sanction. In showing the instrumentalism of the law in solving the socio-economic
issues in the community, Seidman points out the problem of excessive discretionary
powers under various laws. Discretionary powers provide the administrative officers
wide powers to make decision, powers which they misuse resulting into arbitrary

behaviour.®** Excessive discretionary powers under laws regulating natural resources

350 Robert Seidman, ‘Law and Development: A General Model’ [1972] Law and Society Review 311.; Ann Seidman and

Robert Seidman, ‘Law Making, Development and Rule of Law’ <http://media.leidenuniv.nl/legacy/Seidmanforth.pdf.>.
%1 Seidman (n 350). p. 312.
*2ihid. p. 314.
3 ipid. p. 317.
4 Seidman and Seidman (n 350). p. 11.
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are the foundation of secrecy described above where only state and MNCs are

involved in negotiations ignoring MHCs and other stakeholders.

In suggesting a legal solution to the problem of misuse of power; he argues that, it is
not to cling into principles of rule of law but rather setting legal criteria on how such
powers are to be used by the public officials.>* The legal criterion may be the need
for justification based on scientific research findings and experience.®*® Such
justification may be obtained from various forms of assessment such as; human
rights, environmental, and social impacts assessment, in case of mining activities. He
further, contends that for the law to derive legitimacy it has to be the product of the

values of the people.®’

Indeed, the law being a product of the peoples’ values
avoids possible transplant which may not produce the intended social change in a

different socio-cultural set-up.

Despite above relevancy of the law as an instrument for achieving development it is
not immune from critics. David Trubeckseems to criticize the instrumentalism of the
law which brings about legal reform as: source of legal transplant; the reforms are
not implemented or are implemented to benefit few mostly the elites.**® In addition,
as it is for other legal theories, law and development seems silent on aspects of
gender. The explanation here under addresses the gender aspect of the law and how

it guarantees equality of human being which is the corner stone of human rights.

%55 ibid. p. 28.

36 ipid.
357Seidman (n 350). p. 317.
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Development: Pas present and future, CALE Books, 2005. p. 4.
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b) Critical Feminism

It is contended that most conventional legal theories seems to be gender blind.**°
Feminism theoretical approach therefore, is aimed at unpacking the law with a view
to unlock social aspect of gender in its dimension.*® Feminist challenges the gender
neutrality of the law.*®" Feminism originated from the struggles for liberation of
women from the subordination since 18™ century.**® The initial movement seems to
have been interested on civil rights unlike the current trend which witness the call for

363

equality in all sphere of life.™ Apart from liberal feminism which is more relevant

to this study, other feminist approaches are radical and post- modern.**

1) Liberal Feminism

This is one of the multiple arms of feminist critical approach to law. As noted from
above, liberal feminism is concerned with equality of men and women with regards
to rights, duties and privileges that are offered under the law.** Equality of human
beings irrespective of their gender is tool to liberate women from the political, social

and economic oppression by men.

Liberal feminism dates back to 1848 with the signing of the Seneca Declaration

stating among other issues equality between men and women.**® The main focus of

359 Wacks (n 45). p. 309.
360 0bert (n 45). p. 63.
Libid. p. 64.
362
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American University Law Review. p. 1293.
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liberal feminism is towards addressing social imbalance between men and women in
a given group of the community.*®’ Notably, a number of reforms were undertaken
as a result of the rise of this movement, inclusive are: equal pay; equal access to
employment; education opportunities; and other entitlement such as housing to name
but a few.**® Law reforms seem to be inevitable in addressing concerns of the liberal
feminism as a means of mainstreaming gender into the legal framework of a

particular country.

It is noted above that, fetching water is a gender related task where women and girls
are involved in many African communities.**® Consequently, economic development
activities that are gender blind widens the gender disparity between men and women
in case of gross impacts on MHCs’ access to clean water and food security. Liberal
feminism theory therefore, is relevant in addressing such socio-economic disparities
between men and women embedded in socio-cultural and practical aspects of
resource ownership and equal voice in most African societies and Tanzania in
particular. Notably, the liberal feminism has not been free of critic from other forms
of feminist approaches. It is argued that liberal feminism is intended to make women

like men. Meaning that women are given right to be like men.*”

2.4 Conclusion
This chapter provides for the description of conceptual and theoretical framework on

the research problem. As for the conceptual framework about nine terms and one

%Robert (n 45). p. 64.
8 Turnier, Conover and Lowery (n 365). p.1295.
%9 See para 1.8 above.

370Wacks (n 45). p. 310.
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concept which are relevant to the problem at hand are described. Such terms are;
MHCs, clean water, justiciability, harmonization of legal frameworks, good
governance, transparency, public participation, climate change, biodiversity and food
security as a concept. Unpacking elements of such terms and a concept applied in
this study is relevant as they are contextually described to fit the unfolpding

discussion in this research.

The unfolding discussion in chapter three to five, reveals that, in order to guarantee
MHCs rights to adequate food and clean water such rights have to be justiciable
against the state and MNCs when their activities infringe such rights. Globally, states
are called to harmonize their laws regulating the manner in which mining rights are
regulated to safeguard among other MHCs access to water and adequate food.
Among areas for harmonization are inclusive; good governance, public participation,

transparency, curbing mining impacts on biodiversity and climate change.

Moreover, this chapter also describes theoretical framework. In this chapter, both
legal and non legal theories relevant to the study at hand are identified and
described. Such theories are; legal positivism, while resource curse is non-legal
theory. This chapter shows the theory despite of the fact that law is as it is provided
in statute books, but it has economic considerations behind it. In order to permit an
activity under the law therefore, its socio-economic considerations are relevant.
Among such considerations are issues related to environment, socio-economic
aspects such as gender balance and limiting the administrative discretionary powers.
The resource curse theory presents the existence of poverty amidst plenty in most

natural resources rich countries. It reveals that poor governance, weak legal and
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institutional framework and absence of public participation in decision making

among other factors contribute towards such poverty.

The immediate chapter below, unlike this chapter, adopts a critical explanatory
approach. It presents unternational legal and institutional frameworks relevant to
safeguard MHCs rights to clean water and adequate food. It partially, provide answer
to research question one. It is partial because its focus is on UN level, while the AU

frameworks are discussed in chapter four below.
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CHAPTER THREE
INTERNATIONAL LEGAL AND INSTITUTIONAL FRAMEWORKS ON
MHCs’ RGHTS TO CLEAN WATER AND FOOD SECURITY

3.1 Introduction

In the previous chapter two, various terms, concepts and theories are described. Such
terms and concepts are vital in the due course of presenting data and critical
discussion of key principles under research. Unlike the previous chapter which is
descriptive, this chapter adopts a critical explanatory approach. In particular, it
partly, provides for answers to research question number one above.*”* Through
Human Rights Based Approach, (HRBA) this chapter argues that there are
international legal principles and institutions which are relevant to guide states in
their efforts to secure MHCs rights to clean water and adequate food. According to
the UN, states are required to adopt the rights based approach in planning,
implementing, monitoring and evaluating their desired socio-economic development

such as large-scale mining.%"

3.2 International Legal Framework on MHCs Rights to Clean Water and
Adequate Food

As noted from chapter one in this study the focus of this study is on international

frameworks relevant to safeguarding MHCs rights to clean awater and adequate

food. It also highlights on framewroks relevant to governance of mineral and trans-

871 gee para 1.4 (2) above.
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boundary water resources which are are relevant to realisiation of the two rights.>”®

This part therefore, is dedicated for the discussion of key international principles
relevant to safeguard MHCs rights to clean water and adequate food. Discussion of
legal measures and or principles are vital owing to the general international
obligations imposed among states to guarantee progressive realisation of human
rights (inclusive right to food and water) through adoption of relevant legal and
administrative measures towards that end.** Therefore, among key principles to be
discussed are; permanent sovereignty over natural resources, common but
differentiated responsibility, avoidance of significant harm, reasonable utilisation of
natural resources, notification, stakeholders’ participation, consultation and
negotiation and international cooperation. These principles are provided for under
the UN binding and non-binding frameworks and may be relied by MHCs to

safeguard their rights to clean water and adequate food.*”

The term international law principles refers to the agreed canons by States and
evidenced under the treaties and or conventions as binding upon them.*”® It also
means and includes the decision of the international courts, customs and general
principles of the civilized States. International law principles are relevant to

determination of rights and duties of States against other States, but also rights and

%73 See para 1.7 above.
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575 Convention on Biological Diversity. Signed and ratified by Tanzania on 1992 and 1996 respectively; Convention on the
Law of the Non-Navigational Uses of International Water Courses.; Convention to Combat Desertification in those
Countries Experiencing Serious Drought and /or Desertification Particularly Africa. Signed and ratified by Tanzania on
14/10/1994 and 19/06/1997 respectively.; Framework Convention on Climate Change. Signed and ratified by Tanzania on
12/06/1992 and 17/04/1996 respectively; UNSC Resolutions; Paris Agreement.

%% The Statute of the International Court of Justice, Art. 38(1) (a-d).
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duties of the individuals and multinational corporations. Consequently, they can be
relied by a State in arriving at an amicable solution in case of controversy at
international level. Similarly, an individual may rely on them to hold his own State

accountable, where such a State derogates from them.

However, it is argued that the ICJ statute seems to have adopted a narrow approach
in listing sources of international law principles.®”” Such an approach seems to limit
the potential forum and sources of international law in the modern world. For
example, there is a growing influence of unilateral action of states towards
international law principles and decisions of both public and private international
and or regional organisations like the UN and AU.*”® Consequently, the term
international law principles applicable in this study does not take the narrow scope of
the ICJ. It is rather composed of principles from; the 1CJ, UN instruments and
decisions of its organs, AU human rights and natural resources regulating
instruments, decisions form the African Court on Human and Peoples Rights,
African Commission on Human and Peoples Rights (ACHPR), domestic laws, state
best practices and comments by the established human rights and natural resources

governance institutions.

The definition of international principles and its sources is influenced by the fact

that, international principles do not necessarily rely on the origin but also, the

31 Weiss F and Scherzer B ‘(Existence of) Common or universal principles for resources management (?)” in Bungenberg M
and Hobe S, Permanent Sovereignty over Natural Resources, (Springer International Publishing, Switzerland 2015), pp 29-
60. p. 31.

7 Ibid; Asamoah, O. Y, The legal significance of declarations of the General Assembly of the United Nations, (Martinus
Nijoff, The Hague, 1966). p. 48.
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process through which it has to take for it to be binding, for example ratification.?”
In particular to this part, the focus is aimed at streamlining the discussion around the
UN and WB lead initiatives and assess Tanzania’s compliance with the same in

chapter five this study.

3.2.1 Safeguarding MHCs Right to Adequate Food

The right to adequate food is inferred under Article 11 of the International Covenant
on Economic, Social and Cultural Rights (ICESCR 1966). Right to food was at the
first time expressed under Article 25 of the Universal Declaration of Human Rights
(UDHR 1948). Both two international instruments do not define right to food. In
addition, the provision on right to food in both instruments seems to be explaining
other rights such as clothing and housing to name but a few. Therefore, resort is to
be made to UN Economic and Social Council (UNESC) General Comments for
proper interpretation of this right. Notably, general comments are not legally binding
but a representation of the specialized body monitoring the treaty.** Examples of
such specialized bodies are the, Office of the High Commission for Human Right
(OHCHR) and the United Nations Economic and Social Council (UNESC). General
Comments are an initial stage to envision the spirit of the rights under international
instrument.®*

According to the UNESC the right to adequate food entails its availability in the

required quantity and quality to meet the nutritional requirements. It has also to be

379 Canadian Water Research Society, ‘International Waters and Governance: Reference and Training Manual’ (2013). p. 17.
380Ssenyonjo (n 6). p.166.
! Ibid.; See also para 2.2.9 and 2.2.10 above.
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free from harmful substances and must be compatible to the culture of the particular
group.®¥ To ensure food security, UNESC further requires that food accessibility be
sustainable and in a manner that will not compromise other human rights.*®

According to UNESC food will be said to be adequate if its availability is
sustainable.®®* Food sustainability links to food security both of which requiring food
to be available and accessible both for present and future generation. Notably, food
security is determined by other factors inclusive are such as: climate, peoples’
culture, ecology of the geographical area, to name but a few.*® Consequently, in
order to ensure adequate food, there is a need to preserve, climate, ecology and

peoples culture.

According to UNESC the right to adequate food is founded on its availability, its
safety in terms of quality and quantity, and its sustainability.**® However, this part
focuses on the ability of the MHCs to engage into sustainable production of their
own safe and nutritious food.*®” Owing to such a focus, the unfolding discussion is
thus limited to UN conventions and initiatives regulating; minerals governance,

biodiversity and promotion of human rights.>®

382he Office of the High Commissioner for Human Rights (n 374). para 8.

%83 ibid.

384 ibjid. para 7.

%85 ibid.

386 ibid. para 8.

387
See para 2.2.3 above.

388 Convention Concerning Indigenous and Tribal Populations. This convention is enforce 1959, two years before Tanzania
gained her independence and has not been ratified.; Indigenous and Tribal Peoples Convention. 1989. Although this
convention is enforced since 1992, Tanzania has not ratified it.; Convention on Biological Diversity. Signed and ratified by
Tanzania on 1992 and 1996 respectively; However, other convention such as; Convention to Combat Desertification in
those Countries Experiencing Serious Drought and /or Desertification Particularly Africa. Signed and ratified by Tanzania
on 14/10/1994 and 19/06/1997 respectively.; other convention such as; Framework Convention on Climate Change. Signed
and ratified by Tanzania on 12/06/1992 and 17/04/1996 respectively; UNSC Resolutions; Paris Agreement. may also
influence the discussion but not at the core.
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3.2.1.1 Permanent Sovereignty over Natural Resources (PSNR)

The PSNR is an international law principle which confers exclusive ownership and
control of all the natural resources found within the borders of a particular
country.®®® The term natural resources may be defined in various ways. Firstly, in
general term refers to all aspects of environment (excluding man-made) which are of
value for human life.**® Secondly, natural resources are defined as renewable
environmental aspects such as; water, forests and non-renewable such as minerals.**
Thirdly, they further define natural resources based on their geographical
occurrences where three categories may be noted such as; resources within the

borders of a particular country, trans-boundary resources shared by two or more

countries and collective resources such as the high sea and the outer space.**

In particular, reference to renewable, finite and trans-boundary resources in the
definition is preferred in this thesis owing to the key rights examined in this thesis.
Worth noting here is the fact that principles governing such defined resources vary
accordingly.**® Natural resources are also defined to mean wealth which is naturally
endowed to a particular country.*** This definition seems too general as it combines
all the potential categories of the natural resources into one, which is ‘wealth’. In
this party of the study the term natural resources, takes the Elena Blanco and Jona

Razzaque’s approach, with some modification so as to focus on non-renewable

¥ General Assembly Resolution Permanent Sovereignty over natural resources 1962.Art.1; International Covenant on
Economic, Social and Cultural Rights 1966. Art. 1.1; Saramaka People v Suriname (Interpretation of the Judgment on
Preliminary Objection, Merit, Reparation and Cost). para 32 and 37; Democratic Republic of the Congo vs Uganda [2005]
International Court of Justice 2005/5. para 245.

*0 Elena Blanco and Jona Razzaque, Globalisation and Natural Resources Law: Challenges , Key Issues and Perspectives
(Edward Elgar 2011). p. 65.

*Libid. p. 65.

*2 ibid. p. 87.

%3 jbid. p. 87.

¥4 Economic Commission for Africa, ‘African Governance Report V: Natural Resource Governance and Domestic Revenue
Mobilization for Structural Transformation’ (2018). para 1.2.1.
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mineral resource namely rough diamond. The term rough diamond is used to refer to
uncut diamond which is commonly mined in rebels strongholds hence related to
human rights violation, causing civil unrest targeting overthrow of legitimate
governments.**®> However, since the study, focuses on mining on land, and that it has

impacts on land cover, forest or biodiversity resources will also be highlighted.**

Historically, a number of American, African and Australian communities had
experienced colonisation by western countries.**’ Foreign occupation in such regions
took place in a form of colonies that subjugated peoples, rights to property, culture
and their wellbeing under the disguise of such land being vacant.**® Thanks to the
ICJ which ruled that territories occupied by tribes with their political socio-cultural

e . . : 399
institutions may not be regarded as no mans’ land, hence retain their sovereignty.

To liberate them form colonial powers, there was a need to recognise their rights to
exist independently through their established political and socio-economic and
cultural institutions.*® Ability of the state to exist independently and adopt its own
policy laws and regulation for their socio-economic, cultural and political sphere is
referred to as self-determination. It may be noted that, self-determination traces back
to 1945 in the establishment of UN Charter with objectives to maintain global peace

401

and human rights observance.”™  However, in mid 1960s’ the self-determination was

5 Kimberly Process Certification Scheme. section 1. ; Economic Commission for Africa, ‘Special Report on the : “The ICGLR
Regional Initiative against the Illegal Exploitation of Natural Resources (RINR) and Other Certification Mechanisms in the
Great Lakes Region: Lessons Learned and Best Practices”™ (UNECA 2013).para 4.1.2.

%% See para 1.7 above.

*Orellana M, ‘Indigenous Peoples, Mining and International Law’

- <https://peacepalacelibrary.nl/ebooks/files/002_orellana_eng.pdf> accessed 26 September 2018.

ibid.

*®\Western Sahara Advisory Opinion. p.101; B Okere, ‘The Western Sahara Case’ (2008) 28 International and Comparative
Law Quarterly. pp. 296-312.

“% |nternational Covenant on Economic, Social and Cultural Rights. Art. 1(3).

0L UN Charter. Art. 73 (b).



97

recognised as an integral principle not only to enable peoples to freely dispose their
natural wealth but also design their political and socio-economic policies for their
development.*®® In recognition of colonial occupied territories, UN member states
were called to guarantee independent leading towards self-determination of the

peoples in such territories.*%®

Upon attainment of independence, states were therefore free to regulate access to
resources and their exploitation for the well-being of their peoples.*®* To achieve
this, three aspects may be pointed out. Firstly, states should enact laws that will
compel MNCs to respect human rights in areas where their activities are taking
place.*® Secondly, states should enforce such laws to all MNCs violating human
rights.*®® Thirdly, enacted laws should always guarantee states’ policy space in case

it would wish to enact specific laws to address any human right violation.*”’

Other measures are inclusive; safeguarding land tenure system in rural areas, and
guaranteeing women and indigenous peoples’ access to land and other resources like
water and regulation of climate change [emphasis added].*®® Generally, such powers

exercised by states is referred to as external self-determination.“®® Contrary however,

%92 |nternational Covenant on Economic, Social and Cultural Rights. Art. 1 -2.

03 iid. Art.L (3).

%4 General Assembly Resolution Permanent Sovereignty over natural resources. para 1.

405 UN, ‘Guiding Principles on Business and Human Rights’ (The Office of the High Commissioner, 2011). para 3.

406 ibid. para 7.

407ibid. para 9.; Ssenyonjo (n 6). p. 24.; UNSC, ‘The CESCR General Comment 3. “The Nature of States Parties Obligation
(Art.2, Paral): 14/12/90™ (1990). para 3.

8 Johannah Bernstain and others, ‘Strengthening the Foundational Elements of the Post 2020 Global Biodiversity
Framework: A Guide for Negotiators’ (IIED) <http://pubs.iied.org/20236iied>. p. 6.; ACHPR, ‘State Reporting Guidelines
and Principles on Articles 21 and 24 of the African Charter Relating to Extractive Industries, Human Rights and the
Environment’ (2017). para 41-42.

409 Office of the High Commissioner for Human Rights, ‘General Comment No. 12: The Right to Self Determination of

Peoples’ (1984). para 5-7.; The Charter of Economic Rights and Duties of States 3215th Plenary Meeting 1974. Chapter 1l
Art.2(1).

40
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it is shown that, most natural resources—rich developing states have adopted
stabilization clauses in their legal frameworks.*® Among impacts of such clauses
are; inability to enact and enforce laws to safeguard human rights or environmental

preservation which are relevant to MHCs right to food.**!

In addition, after independence, most states stepped into the shoes of their colonial
masters where resources were being exploited with little consultation and benefits to

their people.**?

MNCs extraction of natural resources was tainted with human rights
and environmental destruction in many parts of the world.*** Newly independent
States assumed exclusive ownership and control of resources as trustees of their
people.** Such a mover triggered the desire to attain internal self-determination to
safeguard indigenous peoples’ land from invasion by the governments and or MNCs

through land relocation and resettlement in indigenous territories.*® Correlation of

food insecurity and land tenure security is a global concern.

In particular, to indigenous peoples right to internal self-determination, several

global and regional initiatives were put in place since the year 1957 and 1989.*°

410 Frank Sotonye, ‘Stabilization Clauses and Human Rights: The Role of Transparency Initiatives .” in Isabel Feichtner,
Ricarda Roesch and Markus Krajewski (eds), Human Rights in the Extractive Industry: Transparency, participation,
Resistance (Springer Nature 2019). p. 137.

*ibid, p.137.

412 . . . . .
TT Onifade, ‘People-Based Permanent Sovereignty over Natural Resources: Toward Functional Distributive Justice?’

[2015] Human Rights Review.pp.364-365; Ricardo Pereira and Orla Gough, ‘Permanent Sovereignty over Natural
Resources in the 21st Century: Natural Resources Governance and the Right to Self Determination of Indigenous Peoples
under International Law’ (2013) 14 Melbourne Journal of International Law. p. 495.; See para 2.2.1 above for the definition
of the term indigenous peoples.

Bonnie Campbell, ‘Revisiting the Reform Process of the African Mining Regime’ (2010) XXX Canadian Journal of
Development Studies. pp. 214-215.

414 Elmarie Schyff, ‘Stewardship Doctrine of Public Trust: Has the Eagle of Public Trust Landed on South African Soil?’
(2013) 130 South Africa Law Journal. p. 372; Schyff, Property in Minerals and Petroleum (n 59). pp. 178-179. See also
para 1.8 above.

415 UNGA, ‘Report of the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous
People’ (UN General Assembly Resolution 2007) A/62/286. para 47.

16 See para 3.2.1.7 below for the definition of the term indigenous peoples.; Convention Concerning Indigenous and Tribal
Populations.; Indigenous and Tribal Peoples Convention.
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Under the UN 1957 initiative in internal self-determination of indigenous peoples
through granting them rights to establish their own political and customary
governance institutions to propel their own socio-economic, political and cultural
developments is provided.*'” However, this initiative has been criticised as less
protective to the indigenous peoples owing to inclusion of a provision that allows
their assimilation and relocation from their land.**® Consequently, in the year 1989

another initiative was put in place to mend noted challenges.**

In Canada for example the Supreme Court once held that, groups of people enjoy
both the right to internal and external self-determination.*® Such a move puts
forward the need to recognise indigenous people internal self-determination as the
cornerstone of the peoples-based permanent sovereignty over natural resources.***
As such, many states recognise the principle of self-determination that brought up
their existence and international recognition. However, the emphasis is on territorial
integrity and prohibit secession, save for Ethiopia which recognises the right to

external self-determination.*??

Despite adoption of these initiatives, global report shows that indigenous peoples’
wellbeing is under threats due to expansion of large-scale development projects such

as mining.*® 1t is shown that states are reluctant to domesticate the internal self-

17 Convention Concerning Indigenous and Tribal Populations. Art. 7 (1-3).

418ILO, Understanding the Indigenous and Tribal Peoples Convention 1989 (No. 169): Hand Book for ILO Tripartite
Constituents (ILO 2013). pp. 4 and 73.

419 Indigenous and Tribal Peoples Convention. Art.1 (2), 8 and 16 (1-3).
420 Reference re Secession of Quebec [1998] Supreme Court of Canada S.C.R. 217, 2. para 222.
2L Onifade (n 412). p. 364.

422 Deglaration on Principles of International Law Friendly Relations and Co-operation Among States in Accordance with the
Charter of the United Nations 1970. para 1.; Constitution of the Federal Democratic Republic of Ethiopia. preamble and
Art. 39 (1).

423 UNGA (n 415). para 46-47.
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determination and even where institutions are provided, yet the practice is that they
are most often not used.** Also, it is cautioned that, reliance on customarily
established institutions such as those of indigenous peoples’ may jeopardise women
rights.*® Consequently, recognising their self-determination, governments should
also address weaknesses in the customary systems to empower women say for

example in land ownership.*?°

In particular to women, international community calls for equality of men and
women in ownership and access to resources relevant for food production.*” It
further requires that respective countries to guarantee in practice the realisation of
the equality.*?® Special provisions should be devised to ensure gender equality in
access to and land ownership.**® Land ownership is relevant to poverty eradication
owing to it being one of the major means of production.**® Consequently, in order to

eradicate mine induced poverty among MHCs, national laws have to secure peoples’

land tenure.

It is argued that, women access to land resonates to food security, and socio-

economic empowerment.*** Globally, land ownership seems to be more dominated

424 Christina Allard, ‘The Rationale for the Duty to Consult Indigenous Peoples: Comparative Reflection Form Nordic and
Canadian Legal Contexts’ (2018) 9 Arctic Review on Law and Politics. p. 39-40; Sam Szoke-Burke and LKaitlin Cordes,
‘Mechanism for Consultation and Free-Prior and Informed Consent in the Negotiation of Investment Contracts’ (2020) 41
Northwest Journal of International and Business Law. p.86.

425 Aparna Polaravapu, ‘Reconciling Indigenous and Women’s Right to Land in Sub-Saharan Africa’ (2013) 93 Ga. Journal of
International and Comparative Law. pp.130-131.

428 ihid. pp.130-131.

#27 Convention on the Elimination of all forms of Discrimination Against Women 1979. Art. 2 (b-c).

428 . .
ibid. Art. 2 (a).

29 William Rosa (ed), ‘Transforming Our World: The 2030 Agenda for Sustainable Development’, A New Era in Global

Health (Springer Publishing Company 2017) <http://connect.springerpub.com/lookup/d0i/10.1891/9780826190123.ap02>

accessed 29 August 2018. Goal 5 para 5(a).

ibid. Goal 1 para 1.4.

1 UN Human Rights Office of the High Commissioner, ‘Realising Women’s Rights to Land and Other Productive Resources.’
(2013) <https://www.ohchr.org/documents/publications/realizingwomensrightstoland.pdf>. p. 2.
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by men than women. For example according to UN only 1% of women do own land
globally.432 Among limiting factors are inclusive; weak legal framework,
discriminatory cultures and practices, inadequate enforcement of laws and little
awareness of land rights among women.”*® The concern of global gender gap
between men and women on aspects of skills, employment opportunities and or
positions in the policy making levels, is also noted above as a limiting factor to

women empowerment.***

Notably, the PSNR principle which entrust the natural resources to government,
creates a trust beneficiary relationship.®®*® Hence, states are duty bound to act
fiducially by preserving peoples’ interest in the use of such resources. In cementing
this position Schyff is of the view that when resources extraction infringes peoples’
interests such as access to clean water, the doctrine of public trust allows any permit
related there too to be cancelled. The rationale for cancelling such permits is based
on the fact that the state which is the custodian of such resources have the duty to
secure peoples’ interest and nothing more nothing less.**® Arguably, such a duty

though seldom realised fully is inclusive protecting MHCs right to food.

3.2.1.2 Common but Differentiated Responsibilities (CDR)
Climate change is responsible for; increased droughts, wide spread of desertification

and loss of biodiversity all of which are relevant to food security.**” To address this

“2ibid. p. 3.

“%3 pBL Netherlands Environmental Assessment Agency, ‘How Sectors Can Contribute to Sustainable Use and Conservation of
Biological Diversity’ (PBL Netherlands Environmental Assessment Agency 2014) 01448. p. 91; UN Human Rights Office
of the High Commissioner (n 431). p. 2.

% See para 3.2.1.7 above.

“% Schyff, Property in Minerals and Petroleum (n 59). pp. 179-186.

% Elmarie Schyff, ‘Who “Owns” the Country’s Mineral Resources? The Possible Incorporation of the Public Trust Doctrine
through the Mineral and Petroleum Resources Development Act’ (2008) 4 J.S.Afr.L. p. 766.

437 gee para 1.8 above.; Convention on Biological Diversity. Preamble.
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concern states, MNCs and other stakeholders are duty bound to guarantee
conservation of biodiversity subject to their capabilities.**® Since most of developing
countries generally lack necessary technology, skills and capital the need for
preferential arrangements relevant to avail both technology and capital from
developed countries is pertinent.**® Consequently, the CDR principle is relevant at
identifying the global common concern and allocate different obligation among
states and or other stakeholders in conserving the biodiversity against climate

variation.

In particular, addressing the global problem of climate change resulting from
increasing GHG, the industrialised countries were obliged to commit themselves to
reducing GHG emissions since 2008.**° Equally, industrialised countries were
required to fund developing countries projects relevant to adopt and or mitigate the
impacts of climate change which is mainly triggered by their industrial pollution.***
Since developing countries are not contributory agents to GHG, no targets were set
for them to achieve. However, the obligation to reduce GHG emissions may be
explained in various approaches. For instance, through carbon market where GHG
become a commodity sellable between industrialised countries and those which are
not.**? Also, GHG may be reduced through adoption of clean technologies such as

adoption of solar energy instead of coal, charcoal or fuel energy.**®

38 ibid. Art. 6.

439 uNGA Resolution, ‘Addis Ababa Agenda of the Third International Conference on Financing for Development (Addis
Ababa Action Agenda) A/RES/69/313” (2015). para

440 Kyoto Protocol to the UN Framework Convention on Climate Change 1997. Art. 3 and 7 (entered inforce in 16 February

2005 https://unfccc.int/kyoto_protocol )

ibid. Annex I.

“2 ipid. Art. 17.

“3 ibid. Art. 12,

441
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In addition, states are required to report their determined efforts towards contribution
aimed at reducing GHG through carbon sequestration measures such as; technology,
afforestation and other potential measures.*** The value of the national determined
contribution is mainly supportive to projection of the extent to which GHG will be
reduced and hence attain the global target of cubing the temperature increase not
above 1.5 by 2030 and net zero carbon emissions by 2050 through adopted policies

laws and or technologies.**

Despite such legal obligation and adopted measures it is reportedly that, still the
adopted NDCs results into lowering temperature at 2.3 which is higher than the
previous target.**° It is argued that, despite adoption of the Paris Agreement since
2015, there is a global projection of temperature increase of about 3°C come
2100.**" The temperature rise is mainly a result of existence of GHG gap from what
was projected and what countries have committed under their national determined
contributions.**® Consequently, it signifies that despite of the adopted NDCs more

need to be done to arrive at the target of 1.5 °C.

Notably, climate related impacts add a burden to developing countries meagre
budget to provide for peoples’ socio-economic development. In order to support
such countries to mitigate such impacts, the CDR provides for commitment to

financial support in a bid to invest in adoptive technologies.**® Such support may

“4 paris Agreement. Art. 4 (2-3).

“5 Climate Analytics and World Resources Institute, ‘Closing the Gap: The Impact of G20 Climate Commitments on Limiting
Global Temperature Rise to 1.5°C.” (2021) <www.climateanalytics.org.>. pp.17-18.

“ ibid. pp. 15-16 and 23.

*“"Vivianne Clement and others, ‘Groundswell Part 2: Acting on Internal Climate Migration” (WB 2021). p. 8.

“8Climate Analytics and World Resources Institute (n 445). p. 23.

“9 Convention on Biological Diversity. Art. 16, 20-21.; Paris Agreement. Art. 2 (1)(c), 5(1) and 9.; Convention on Biological
Diversity Open ended Working Group, ‘The Post-2020 Global Biodiversity Framework: Third Meeting Online, 23 August
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transpire through concessional loans, bilateral agreements and or technological

transfer.**°

Globally, it is envisioned that, by the year 2030 the global community must be free
from hunger.*! To achieve this, the need to safeguard seeds, plants and animals
biological diversity is inevitable.** In addition, loss of biodiversity was noted to link
to land degradation, increasing desertification and climate change.“*® Consequently,
SDG 15 is relevant to safeguarding MHCs right to food as it calls to curb loss of

biodiversity and increasing desertification cause by anthropogenic activities.**

In particular to mining, it is noted by the UN that, legal and institutional frameworks
guaranteeing private public partnership will guarantee sustainable mining in
particular countries.**> Consequently, natural resources-rich developing countries are
called to enact laws that provide incentives to attract investors on science and

technology and guarantee sustainable harnessing of mineral resources.**®

However, with respect to developed countries commitment to financing climate

related strategies and plans, it is shown that, developed countries offer far more little

— 3 September 2021’ (UNEP, 2021) <https://www.cbd.int/doc/c/abb5/591/2e46096d3f0330b08ce87a45/wg2020-03-03-
en.pdf> accessed 27 September 2021.para G Target 19 see also para 6 of the Appendix.; Johannesburg Declaration on
Sustainable Development 2002. para 67 (a) and 70 (e ).

0 Convention on Biological Diversity. Art. 20-21.; UN, ‘General Resolution No. 66/288, The Future We Want’ (2012). para
253 and 269.; UNEP, ‘Resolution Adopted by the United Nations Environment Assembly on 15 March 2019’ (n 71). Para5

L UN, “Transforming Our World : The Agenda 2030 for Sustainable Development A/RES/70/1° (2012). para 24 and Goal 2

1)

2 ibid. Goal 2 (5).

%3 UNEP, ‘Thematic Programmes of Work—Progress Reports on Implementation: Biological Diversity of Inland Waters;
Marine And Coastal Biological Diversity; Biological Diversity of Dry And Sub Humid Lands; And Agricultural Biological
Diversity” (UNEP 2002). p.12.

4 UN, “Transforming Our World : The Agenda 2030 for Sustainable Development A/RES/70/1° (n 451). Goal 15.

455 Johannesburg Declaration on Sustainable Development. para 106 (c-d) ; UNEP, ‘Resolution Adopted by the United Nations
Environment Assembly on 15 March 2019 (n 71). para 5(d).

%58 stockholm Declaration 1972. principle 18.
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compared to what is needed.”’ For instance it is reportedly that since 201-2018
developing countries have just received only 14 % of the amount expected to have
been released by developed countries.””® Concerns over insufficient climate
adaptation and mitigation funding were also noted in the recent COP 26.%°
Arguably, strong legal and institutional frameworks for coordination, attraction of

science and technology relevant to food production is instrumental in assisting

developing countries curb climate change challenges.*®

3.2.1.3 Avoidance of Harm

It is noted above that mining involves clearing of trees and degrading land through
pollution.*®* Such a fact signify the potential and or actual threats of mining towards
loss of biodiversity which is above noted as vital in sustaining human life.*®?

Globally, states are called to adopt precautionary principle to avoid irreversible

impacts that may arise from anthropogenic activities.**

In particular to large-scale development projects such as mining, there is an
obligation to carry out an assessment of potential impacts of the project not just on
environment but also socio-economic and climatic aspects.*® With respect to the

international obligation of MNCs to respects human rights in their extractive

457 Anna Schuls, Saonam Wangdi and Gabrielle Swaby, ‘LDC Priorities from COP25 to COP26: Unfinished Business and

Pandemic Disruption’ (IIED, 2021) <http://pubs.iied.org/200811IED>.para 1.3 (4); Climate Analytics and World Resources
Institute (n 445). p. 20.

%8 Climate Analytics and World Resources Institute (n 445). p. 20.

459 UN, ‘Glasgow Climate Pact’ (UN, 2021). para 10.

460 UN, ‘Nationally Determined Contributions under the Paris Agreement: Synthesis Report by the Secretariat,

FCCC/PA/CMA/2021/8’ (2021). paras 104-105.; Clement and others (n 447). pp.10-11.

See para 1.8 above.

462 geq para 2.2.10 above.

463Conven'[ion on Biological Diversity. Art. 3.; Convention to Combat Desertification in those Countries Experiencing
Serious Drought and /or Desertification Particularly Africa. Art. 5 (c).

%4 IFC, ‘Performance Standard on Environmental and Social Sustainability’ (IFC, 2012). Perfomance standard 1; IFC,
‘Guidance Notes: Performance Standards on Environmental and Social Sustainability’ (WB, 2021). para 32-35.

461



106

activities resonates to the duty to causing no harm in their endeavours.*® Secured
environment is the source and prime support of human life since it is not only the
source of water and energy but also preserves genetic materials of both animal and

plants from pollutants.*®®

With respect to value of plants the role of forests in curbing greenhouse gases,
reducing natural disasters such as; floods, land-slides, typhoons and storms both of
which threatens not only food security but also human life may not be
overemphasised.”®” Also, with respect to biodiversity, it is argued that genetic
resources develop through gene inheritance of the plant or animal or organisms from
generation to generation.*®® Variation in the genes represents a biological diversity in
species and contributes to the general pool of ecosystem.*®® Owing to the value of
conserved biodiversity in food production, mining stakeholders are called to ensure

its conservation.*™

In addition, biodiversity variation is also argued to be the determinant factor in
production as it contributes significantly to how plants or animals may be resistive to
pests or harsh climate to name but a few.*’* Consequently, it can be argued that, the

weaker the genetic material for agricultural seeds, the greater the chance of being

5 Radu Mares, ‘Disruption and Institutional Development: Corporate Standards and Practices on Responsible Mining’ in
Isabel Feichtner, Markus Krajewski and Ricarda Roesch (eds), Human rights in the extractive industries: Transparency,
Participation, Resistance (Springer Nature 2019). p 411.

“6 UN Conference on Environment and Development, ‘Agenda 21° (1992) 21. para 7.27.
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Ibid.

“9C Guneratne, Genetic Resources and International Law (Edward Elgar 2012). p. 5.
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affected by the climatic variation. In particular, polluted or ruined ecosystems result
into weak genetic materials, which does not only exacerbate food scarcity but also

raise concerns on food safety.

In particular, in the United States for example, clearing of land for mining resulted in
drought which is reportedly to have endangered the wild bees.*”* Bees are
biologically known for their pollination role in agricultural food crops.
Consequently, less bees, results in little pollination; less pollination, results in less
harvest which culminates into less food production per hector. In the same logical
analysis, contaminated plants flowers, will contaminate wild bees that extract their
nectar. Contamination of wild bees does not only reduce their regenerative effects,
which in turn lowers the rate of pollination, but also impacts the quality of the honey

they will make out of the extracts from the flowers.

Mining land pollution are also noted in South Africa and Nigeria. According to
Luyolo Mkentane the once fertile land for agriculture in Mpumalanga is now
subjected to coal mining.*” It is argued that, open pit mining replaces the top fertile
soil with gravels which are not agriculture supportive.*”* Reduction of arable land

due to mining results into shortage of food production.*”® In addition, the case of

“2James Cane, ‘Meeting Wild Bees’” Needs on Western US Rangelands™” (2011) 33 Society for Range Management.; Tom’as
Murray, Michael Kulhmann and Simon Potts, ‘Conservation Ecology of Bees: Population, Species and Communities’
(2009) 40 Apidiologie <www.apidiologie.org>.
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threatens-food-security-2001271>. , (accessed 12 December 2019).

474 Benchmark Foundation, South African coal mining, Corporate grievance mechanisms, community engagement concerns

and Mining impacts, 2014, para 6.8.3; Victor Munnik, ‘How Coal Mining in Mpumalanga Threatens Food Security’

(November 2016) <https://www.grainsa.co.za/how-coal-mining-in-mpumalanga-threatens-food-security>., (accessed 10

December 2019)

Whitney McFerron and Frank Jomo, ‘Cost of Maize Soars’ (23 March 2016) <https://www.iol