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ABSTRACT

There is no piece of legislation exists that comprehensively addresses the livelihood aspect of pastoralism. Consequently, any consideration of legal regulation of pastoralism must arise from gathering various pieces of legislative material, which address pastoralists, and from these scattered instances situate pastoralism within the legal framework; the legal regulation of pastoralism is haphazard, incoherent, contradictory and thus inadequate for ensuring the security of tenure of pastoral lands. This study intends to assess the Pastoral land rights in Tanzania. In ascertaining this purpose of the study, the researcher employed doctrinal research methodology. The study finds out that apart from the Grazing-Land and Animal Feed Resources Act, there are several other legislations that regulate pastoral land rights, ranging from land laws, National Parks laws, environmental laws and Conservation Laws. The problem that remains seems to be that of defining the incidences of the pastoral tenure, how pastoralists acquire, hold and dispose their pastoral land, also it is still uncertain in both general and compulsory acquisition of pastoral land by the state as to the procedures, mode of assessing unexhausted improvement and what amounts to fair and prompt compensation to a pastoralists. The study concludes that the existing pastoral land rights regime does not adequately protect Pastoral land rights. Thus, the study recommends for amendment of the Constitution, GLAFRA and all other laws relating to pastoral land rights.
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CHAPTER ONE

INTRODUCTION AND BACKGROUND TO THE RESEARCH
1.1 Introduction
Pastoral land right is the right to own and use land by pastoralists mainly for grazing their cattle. The right to own and use land for pastoralists activities includes acquisition, management, development and security of tenure of the land. Whereas   pastoralist is a farmer who breeds and takes care of animals, especially in Africa and Australia.
 Pastoralism is a way of livestock production in which livestock keepers move their cattle, sheep and goats from place to place to take advantage of pasture and water which are available at different times during the year. On the dry-land planes of Tanzania, livestock and their herders, sometimes entire families, can move large distances to reach suitable pastures, which causes some pastoralists to live a nomadic or semi nomadic existence.
 

Behnke, R, defines pastoralists as agriculturalists who keep domesticated livestock on natural pastures and depend upon their animals as their primary source of income.
 Pastoralism is defined as extensive livestock production in the rangelands and it is practiced worldwide as a response to unique ecological challenges.  Pastoralism is a system of managing livestock and land for economic benefit and ecological sustainability, and a particular tool is the management of herd mobility, often over vast distances. Pastoralists are the people behind the system, managing and protecting the land, and profiting from livestock. Their culture is inseparable from their herding strategies and is central to the way they govern their natural resources.

According to the FAO, pastoralism is a global phenomenon, practiced from the Asian steppes to the Andean regions of South America and from the mountainous regions of Western Europe to the African Savannah.
 Pastoralism has been defined as extensive livestock production on the rangelands”. This broad description encompasses many different herding practices and production systems that are found worldwide. However, it has been clearly demonstrated that the planned herding of livestock is a central common practice that is vital for sustainable management of rangelands. Managed herd movements are essential for sustainable pastoralism and pose the single greatest challenge to securing pastoral tenure.
 

Land law in Tanzania is a growing subject, it has undergone various reforms from pre-colonial era, during colonialism, at independence to the present so is the development of pastoral land tenure which can also be traced from colonial era to the present. Inadequate Protection of pastoral land rights has its roots from pre-colonial era, during colonial era, after independency to present, this was one among the concern of the National Land Policy,
 which came with a strategy to guarantee security of tenure for pastoralists in pastoral land areas by appropriate measures including gazetting to protect grazing land from encroachment. 
Pastoralists are often marginalized by society and their rights and interests are consequently not always reflected in policies and legislation, although they make a significant contribution to the national economy. They are often in a politically and legally weak position due to their limited visibility and lack of information about their rights. At the same time, pastoralists are wrongly considered the main cause of land degradation.
 Pastoralists are identified along with “historically disadvantaged groups, marginalized groups, indigenous people and others in relation to land reforms. This emphasizes one of the most fundamental challenges that must be addressed in strengthening tenure of many pastoral lands, the historical and often ongoing marginalization of pastoralists from national discourse.
Recognition and protection of pastoralists’ rights is weak, despite Tanzanian legislation providing for equal rights to property including land for all citizens. Because pastoralists’ use of land is seasonal, especially in rangelands, their land is often at risk from incursions by other groups, amplified by increased demand for land. Incursions are sometimes compounded by historical and contemporary large-scale land alienation for economic development and biodiversity conservation. 

1.2 Background to the Study
The development of pastoral land tenure can be traced from colonial era to the present.  Kennedy says; the pastoralist land tenure has been the subject of conjecture and turbulence from the colonial trough the independence era.
 Subsistence farming and pastoralism constitute a substantial component of the livelihoods of the people. At the global level, the pressures for liberalization of land and natural resources, specifically with a view to putting land in the market place have been critical in revisiting land legislations. 

After the intrusions of Germans in East Africa all the Tanganyika land was taken by German East Africa Company. Any land which was evidenced not to be private was considered to be public property. German recognized the customary land rights and tried to facilitate proof of them in order to integrate them into formal production of western system. Then the recognition of customary survived only for short time when German East Africa declared that all land was un-owned. Then ownership of the land was vested to German Empire and land title had to be obtained by conveyance of ownership or leasehold.
 
According to Kennedy the natives by then had only user rights not ownership, and ownership had to be proved by documentation.
 Kennedy says, 1928 land law amendments did not in practice protect natives and pastoral land tenure as a whole, then one of the major implications of this to pastoralism is the fact that “occupancy of the land became narrowly defined as tilling whereas pasturage and fallow were not seen as occupancy under the German Imperial Order.
 This implies that during German epoch Pastoral land rights pastoral land tenure was not properly legislated under the German Imperial Order, the reason being that Germans were highly interested with plantation economy and  oriented market economy as pastoralism was not among the occupancy During German era.

Sendalo reiterates that, the colonial legislation and programmes viewed pastoral land as reserves awaiting proper allocation and exploitation. Wildlife reserves and prime land for settlers were always cut-out of the rangelands.
 The British who replaced the Germans as a colonial power enacted the Land Ordinance,
 which was quite similar to the German Imperial Ordinance. Despite the amendments made to the Land Ordinance in 1928 and 1950 to give some recognition to the rights of Africans to land, in practice Africans continued to be dispossessed of their land without compensation,
 and the Pastoral land rights was still under jeopardy as the same was not legislated under the Land Ordinance.

In Tanzania mainland (Tanganyika by then) the state retained exclusive powers over ownership, distribution and use of land. The principal land law, the land ordinance,
 was retained with its concept of public Land. The word president was substituted for Governor by the parliament whenever it appeared in the ordinance. The land policy as existed at Independence was adopted and the legal framework which was erected to implement it was retained.
 Later on the Range Development and Management  Act,
 was enacted to provide for the conservation, development and improvement of grazing lands. It declared certain areas to be range development areas.

Land Tenure (Village Settlements) Act,
 this law made the Commissioner for Village Settlement a legal personality with perpetual succession, official seal and the capacity and power to acquire, hold, manage or otherwise deal with property. The rights of occupancies given to the commissioner were very special and geared to the village level. They were exempted from contractual terms, conditions and regulations normally attached to an ordinary right of occupancy. Rural Lands (Planning and Utilization) Act, 1973, was also enacted for the purpose of empowering the government to control and regulate utilization of land.
Despite the enactment of this law, pastoralists were still forgotten as there was nothing provided in the law to protect their land rights.
In the year 1975, the Village and Ujamaa Villages Act,
 was enacted to provide for the registration of villages, the administration of registered villages and designation of Ujamaa villages. The Villages and Ujamaa Villages Act extinguished the traditional/customary land tenure system and, as a result, its implementation was very difficult because it conflicted with other land tenure and ownership legislation and local customs. Later on the Local Government (District Authorities) Act,
was enacted to  repeal the Villages and Ujamaa Villages.
All those laws provided nothing substantial relating to pastoral  land rights as there were no specific provisions concerning the security of tenure of a pastoral land, acquisition, development and compensation, hence in 1999 the two important Statutes on land were enacted, the Land Act,
 and the Village Land Act,
 where among other things the VLA  merely provides that  in case of land to be used for pastoral purposes, then it should be used  in a sustainable manner in accordance with the highest and best customary principles of pastoralism practiced in the area, 
However the two Acts did not adequately address crucial aspects concerning pastoral land, it is not clear as to how a pastoral land can be acquired and maintained, how can  it be used sustainably and how can the same be compensated, what criteria would be used to assess development of a pastoral land? Is it unexhausted improvement as used to other lands used for crop production? all these shortcoming necessitated the enactment of the Grazing-Land and Animal feed Resources Act, 
 which aims at providing for the management and control of grazing lands and  animal feed resources.
The clear picture of Pastoral land insecurity of tenure can be traced in the famous case of Loliondo whereby villagers from four villages of Ololosokwani, Olorien, Kirtalo and Arash Village Councils being the legally registered owners of land that boarders the Serengeti National Park were ordered to remove their cattle and bomas from the Serengeti National Park and they were ordered to vacate their residents from areas bordering the said park without the Respondent having followed legal procedure of transferring land from one usage to another . The Applicants in the said suit sought orders against their forceful eviction, arrest, destruction of their properties and their cattle confiscation at the East African Court of Justice. 

The Village Land Act,
 on the other hand   covers the acquisition and ownership of land generally and impliedly  covers  pastoral  land  without providing clearly on procedures for acquisition  of pastoral land, what amount to improvement of pastoral land, development and the process of compulsory acquisition of pastoral land by the state  and its criteria for compensation and as to what amount to  fair and prompt compensation to pastoral land, whether monetary compensation can be termed fair and prompt to a pastoralists who depends solely on land to pasture his livestock.

The  Land Use Planning Act,
  only  provides  for procedures for the preparation, administration and enforcement of land use plans and it is not clear as to whether the said Act is Applicable  on granted right of occupancy or Customary right of occupancy or both and it does not have any provision that gives power to the Village Council to plan for  the land use hence the applicability of the three statutes in guaranteeing  security of tenure acquisition, management, protection and issues of  compensations in events of compulsory acquisition of grazing land is questionable. The Land Acquisition Act,
covers absolutely nothing on how pastoral land can be acquired by the President for public interest.
The laws do not provide for the adequate protection of the pastoral land rights against all the factors that vitiate their security of tenure such as compulsory acquisition, conversion of land from village land to other forms of land, fair and prompt compensation under land acquisition and compulsory acquisition for public interest and for investment purposes, it is not clear as to what amount to fair and prompt compensation regarding the pastoral land, is monetary compensation an adequate one to a pastoralist who depend entirely on land to feed his cattle?

Also the Grazing- Land and Animal feed Resources Act,
 provides for private and communal ownership of land for pastoralists activities but it does not provided whether there are certificate of tittles to that effect, if yes how is the communal certificate of title protected if there are no communal certificate of title how can the beneficiaries complain when their land is taken from them, how can the community establish ownership of their pastoral land in the absence of a certificate of title? One of the specific objectives of the National Land Policy,
 Ensure that existing rights in land especially customary rights of small holders (i.e. peasants and herdsmen who are the majority of the population in the country) are recognized, clarified, and secured in law. However this objective has not been accomplished since the challenge of security of tenure of pastoral lands still persists.

Pastoralists and their pastoral rights are the victims of the schemes related to the Wildlife Management Areas and the Ngorongoro Conservation Area, and on the other hand, Game Reserves as creations of the Wildlife Conservation Act,
 that have affected negatively the pastoral populations hitherto resident in the reserved areas. The classic example of this negative impact is the Mkomazi Game Reserve evictions. Case studies on Mkomazi evictions bring to the fore lessons and challenges that pastoralist stakeholders need to take into account. 

The case of Ngorongoro Conservation Area brings out challenges that legislative schemes must confront in providing for an inclusive conservation model that does not exclude people. Both official and non-official case studies have generated recommendations that must be addressed. For populations living outside and adjacent to the conservation areas (e.g. National Parks and Game Reserves) the Wildlife Conservation Act has generated the concept of Wildlife Management Areas
 
The extent of recognition and protection of pastoralists’ rights is generally weak, despite Tanzanian legislation providing for equal rights to property including land for all citizens. Because pastoralists’ use of land is seasonal, especially in rangelands, their land is often at risk from incursions by other groups, amplified by increased demand for land. Incursions are sometimes compounded by historical and contemporary large-scale land alienation for economic development and biodiversity conservation. 
Behnke, R, observes that many pastoralists in developing countries lack clear property rights because they occupy customary or tribal rangelands that are legally owned by the state, are controlled/owned by the pastoral community itself, or are claimed by other interest groups.
 This is the situation in Tanzania as the laws do not provide for clear procedures for individual ownership and protection of pastoral lands. Therefore, the fact that the present legal regime concerning pastoral land rights  lacks a statute that adequately addresses security of tenure, acquisition, ownership, management and issues of compensation  of pastoral land then the effectiveness of  the laws governing and regulating pastoral land rights in Tanzania is still  questionable hence this study is imperative.
1.3 Statement of the Problem

 The right to own property is a Constitutional right enshrined under Article 24 (1) of the Constitution of the United Republic of Tanzania. 
 Land is one among the properties that the Tanzanian Constitution guarantees ownership to the citizens of Tanzania. Every citizen of Tanzania enjoys this right to own and the right to protection of such property. Apart from the Constitution, One of the specific objectives of the National Land Policy,
 is to ensure that the existing rights in land especially customary rights of small holders (i.e. peasants and herdsmen who are the majority of the population in the country) are recognized, clarified, and secured in law. The laws of Tanzania such as the Village Land Act,
 the Land Act,
 Grazing- Land and Animal feed Resources Act,
 do not adequately protect pastoral land rights since they do not cover how compensation can be assessed on pastoral land, security of tenure, acquisition and maintenance of pastoral land. 
Therefore, this study is based on the assumption that the laws on pastoral land rights are not adequate as they do not clearly provide for the provisions that protect, define, allocate, and compensate for the pastoral land when the state appropriates such land. Pastoral land rights are not adequately protected under the Tanzanian laws as the results their rights can be tempered with at any time. Thus, the study is aimed at assessing the effectiveness of the laws regulating pastoral land rights in Tanzania.
1.3 Literature Review
Right to own property and the right to fair, adequate and prompt compensation is the Constitution Right under Article 24 (1),
  The National Land Policy of 1995, aimed at ensuring that existing rights in land especially customary rights of peasants and herdsmen are recognized, clarified, and secured in law. Statutes like the Land Act, Village Land Act, the Grazing land and Animal Feed Resources Act and its Regulations do not provide for a definition of pastoral land, incidences of pastoral land, no statute that adequately addresses pastoral land rights.
Upon acquisition of pastoral land rights, pastoralists are not paid fair adequate and prompt compensation when their land is appropriated, the law only provides for unexhausted improvement but what amount to improvement on pastoral  Land, the law is silent on compensation for the value of land as a result pastoral land is being regarded as un occupied or vacant land. For the purpose of establishing a research gap the researcher will analyse several literatures both local and foreign, very few scholars in Tanzania have attempted to discuss specifically on the Land Rights of Pastoralists, hence pieces of literature cited in this study have been analysed as they are relevant to determine the potential legal gaps that form the scope of the present study. 
Adam Nyaruhuma discusses the proposed new land draft policy,
that it aims at stamping out ongoing land grabbing by local elites and investors in village land, which is currently a big threat to land tenure security. It seeks to address persistent land-based conflicts between different land users, particularly pastoralists and farmers, and also local communities and investors. The policy provides strong statements on equal access to land for both women and men, and it has, for the first time in the history of Tanzania, recognized the rights of the most marginalized and indigenous communities, such as hunter-gatherers.

However, the author did not go further to establish whether the  new draft land policy will manage to reduce conflicts between the two groups in the absence of a well established legal framework that adequately regulates the acquisition, maintenance, development of grazing land and its compensation thereof when such land is taken for public interests. Maanda Ngoitiko argues that, Government policies do not recognise pastoralism as a sound livelihood strategy. The government does not recognise Maasai traditional land rights, nor their right to full access and control of the natural resources therein. This has resulted in high levels of alienation of Maasai land. National interest, promotion of tourism, commercial farming and hunting are all cited as justification for the alienation of land and natural resources. But pastoralist Maasai in Tanzania, like other indigenous people in the world, are facing a crisis. Their livelihoods, culture and way of life are threatened. Since Tanzania came under German rule in the 1880s, pastoralists, hunters and gatherers have been excluded from benefiting from much of the country’s natural resources.

The author mainly focuses on Maasai as a major group of pastoralists but the problem is more than that as it touches all pastoralists groups and not only Maasai, the existing legal regime poorly protects the pastoralists land rights their security of tenure, acquisition, management and maintenance of pastoral land, criteria for compensation that can be employed when a pastoral land is acquired by the Government for public interest are not clearly and expressly provided by the three statutes.

Cotula, L, et al argue in their paper that in the past, land policies and legislation aimed at promoting investment in land, raising agricultural productivity and enabling sustainable land use often had negative consequences for the land rights of some social groups. For instance, land titling and registration programmes often entailed loss of the land use rights of women and pastoralists. In recent years, greater attention has been paid to protecting these rights.
 However their observation is subject to criticism as they failed to establish which Law adequately protects the so called vulnerable groups including the pastoralists rights over grazing lands since although the law recognizes private and communal ownership of grazing land, the same law does not address the acquisition, maintenance, development and even compensation of grazing land. Instead one has to resort to the VLA which also must be applied hand in hand with the Land Use Planning Act whose scope of application is unknown as to whether it applies to the granted rights of occupancy or the customary rights of occupancy or both.
Tenga, R, argues that, the ownership and use of land in Pastoral communities is radically different from that of agricultural communities, as the agriculturists own land individually but the pastoralists own land communally, for Tanzanian pastoralists communal land tenure is the central form of landholding.
 However,  this kind of argument was valid before the enactment of the  Grazing Land and Animal feed Resources Act,
 since under this Act grazing land can be owned even by a private individual, and under the proposed amendment of the Grazing Land and Animal Resources Act, a group of people can own land for grazing co-operatively, however the major concern that is still a setback to the pastoral land rights  is that the said law does not adequately protect pastoral land rights as the issue of security of tenure is not well  addressed and established.
 Kipobota, C, in his paper argue that the Tanzanian legal system does not recognize the presence of specific indigenous peoples. It considers all tribes, ethnic groups and communities in the same way. Therefore, there is no law which gives special attention to indigenous groups. This is notwithstanding the fact that this country has several indigenous peoples including, as stated above, the Maasai, Barbaig, Hadzabe, Akiye (‘Ndorobo’), Sandawe, Iraq, Gorowa and Burungi.
 The author recommends that the government of Tanzania should safeguard the interests of the local communities against the greed of rich people from urban areas and foreign investors, who go to the villages, manipulate the leaders and get access to pastoral lands and other resources.

However, going through his paper, the author failed to focus on specific issues that need legal attention, issues like acquisition, maintenance, development and compensation of pastoral lands.    Elias. E, et al argue that, pastoralists in Ethiopia make an immense contribution to the national economy despite living in some of the most inhospitable and drought-prone parts of the country, however fundamental misconceptions about the pastoral production system in Ethiopia (like in many other countries in Africa) have led to a general perception among policy makers that pastoral lands are underused and therefore should be ‘developed’. Such misperceptions have subjected pastoral communities to political and economic marginalisation. 
Policies have favoured externally-imposed development schemes which often alienate and expropriate pastoral lands in favour of large-scale commercial activities. Resource alienation and curtailment of mobility has made pastoral households vulnerable to frequent droughts, food insecurity and famine.
 Despite the fact that the authors’ discussion is generally good as he discusses on the misconception that pastoral land is always considered to be underused, the author left a gap on what should be done to fully protect pastoral land in Ethiopia.

Laltaika, argues that, the Maasai pastoralists are subjected to lack of security of land tenure and constant fear of eviction and as a result viability of their livelihood is threatened. This constant fear of a possible eviction has interventions by international actors by preventing pastoralists from grazing livestock, in their ancestral land, the provisions of the new law also stand contrary to the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and the International Covenant on Civil and Political Rights (ICCPR), which provides in part that “by no means may a person be deprived of his own means of subsistence.”

However, the author’s discussion is too narrow as it leaves a gap on what are the causes of the said constant fear of eviction of the Maasai Pastoralists from their grazing land and also what redress mechanism can be employed to cure the situation.
 Furaha Lugoe argues that the national land policy formulation process that started in 1992 and culminated in an adopted policy in 1995 was the prescription long waited to stop land use conflicts both in urban and rural areas of Tanzania. But this did not happen. Instead, conflicts have escalated especially, between crop and a group of livestock farmers known as pastoralists. Insecure tenure and weaknesses in land administration are the main reasons behind most land conflicts and disputes that in Tanzania are blamed for, among others, the marginal production in crop and livestock agriculture.
 The author’s discussion falls short of the fact that, he did not analyse what are the gaps left out by the said National Land Policy that still escalate land conflicts between pastoralists and farmers and what could be done to harmonize the situation and stop the  land conflicts.
Mwaikusa, J. in his paper, 
quotes the statement by Mwl J. Nyerere that “We have, for instance, specific zones for crops like cotton, coffee, tobacco nothing like that for livestock keeping. We even have special areas for parks) but livestock keepers are hanging”.
 The statement above is an admission of failure, or neglect, to design a policy for livestock production and development. The admission appears to be almost contradictory. Nyerere's leadership of Tanzania had its landmarks, the most indelible of which is probably the Arusha Declaration with its particularly heavy bias towards rural development in its policy objectives. Yet that rural bias conspicuously excluded the role of pastoral communities and their potential in the development of Tanzania's rural economy, but government policies in Tanzania have marginalized pastoralists and sometimes even their rights and their very presence have been ignored

The present legal regime recognizes both communal and private ownership of land for grazing as per the Grazing-Land and Animal feed Resources Act,
 however the said Act is not clear on the procedures for acquisition, maintenance, development and compensation in events of compulsory acquisition as the VLA imposes a condition of developing and sustainable use of the grazing land, under such circumstances how can one major development in grazing land, what are the criteria for abandonment, revocation and compensation?  
These studies have therefore left a gap on the protection of pastoral land rights, acquisition, management, maintenance and its legal implication when pastoral land is acquired by the State. Most of the reviewed pieces of literature focuses on the findings that the Tanzanian legal system does not recognize specific indigenous people mostly Maasai which is the source of endless conflicts between pastoralists and agriculturists, investors and other land users . The reviewed literature therefore leaves a room for a further study exploring how pastoral land rights can be protected, addresses how  security of tenure of pastoral land can be guaranteed , how can a pastoral land be acquired, maintained, managed and compensated  in the event that the said land is acquired by the state which is the focus of the present study.
1.4   General Objective of the Study
The main objective of this study is to assess the effectiveness of the law regulating Pastoral land rights in Tanzania with a view of bridging the existing legal gaps.
1.5   Specific Objectives
The research will be guided by the following specific objectives:

i. To identify the existing legal gaps in the current laws regulating pastoral land rights.
ii. To analyse the existing different laws applicable on regulating pastoral land rights  in Tanzania
iii. To conduct a survey from other jurisdiction regarding pastoral land rights in Tanzania 
iv. To suggest a comprehensive legal framework of the land laws that promotes and ensures the protection of land rights to pastoralists as the basic right for their wellbeing.
1.6 Research Questions

For proper analysis of the research findings, the following research questions have provided a useful guideline.
i. What are the laws regulating pastoral land rights in Tanzania?
ii. Does the existing pastoral land rights regime adequately address the security of tenure, acquisition, ownership, maintenance, development and compensation of the pastoral land?
iii. What are the experience and lessons learnt from other jurisdictions concerning Pastoral Land rights?
iv. Which regulatory framework should be adopted to effectively regulate pastoral land rights in Tanzania?

1.7   Research Methodology
The term research methodology refers to a systematic and scientific way of solving the research problem.
 It is a science because involves a study of various steps and methods that a researcher needs generally to adopt in his/her investigation of a research problem along with the logic behind them.
 This includes not only a study of methods but also of justification and relevance for using certain research methods and of the methods themselves.
 Legal research may be carried out by utilising one or more of number of different techniques or methodologies. These different methodologies include, inter alia, doctrinal research, empirical legal research, comparative law methods and socio-legal methods.
 In this research, doctrinal legal research will be applied in the analysis of legislative texts and jurisprudence of local laws regulating to the pastoralists land rights in Tanzania. 

1.7.1
Doctrinal Legal Research 

Doctrinal research is the most common methodology concerning the analysis of the legal doctrine and how it has been developed and applied. It entails the use of primary (statutes and case law) and secondary sources of law (reports, journal articles, text books and other forms of publications). Doctrinal research asks what the law is on a particular issue or context. This methodology entailed the use of various legal methods such as rules of statutory legal interpretations and legal reasoning both inductive and deductive in order to critically analyse the materials collected against the backdrop of the research questions.

The use of this methodology will enable this study, firstly, to analyse the existing law relating to pastoral land rights, and secondly, to consider how the law ought to be in order to address the emergent challenges associated with pastoral land rights whilst also it promotes equal access and protection of the land among all the groups of people in Tanzania. This methodology has been very useful in the present study due to its potential in contributing to the development, continuity, consistency and certainty of law. The use of this methodology will enable this study, firstly, to analyse the existing law relating to the Pastoralists land rights, and secondly, to consider how the law ought to be in order to address the emergent challenges associated with land ownership of pastoralists. Under this method, the researcher will employ both primary and secondary sources of data.

1.7.1.1 Primary Sources

Under doctrinal methodology, primary sources of data were used through analysis of different local statutes and case laws relating to pastoral land rights in Tanzania. Through this method the researcher identified, analyzed and examined the effectiveness of the existing legal framework governing ownership and management of pastoral land. In doing this, the focus was placed on revealing the strengths and weakness of the existing legal framework with the view to bridge the existing gaps. 

1.7.1.2 Secondary Sources

Reports, book, journal articles, thesis, dissertations and other publications relating to pastoral land rights were analysed
 through the use of various legal methods such as rules of statutory legal interpretations and legal reasoning both inductive and deductive against the backdrop of the research questions. Secondary sources are viewed to be very useful in the present study due to its potential in contributing to the development, continuity, consistency and certainty of law. It is through this method where a research gap can be well established through scrutiny analysis of the different piece of literature relevant to the study with the view to identify what has been covered and what has not been covered in the present literature.

1.7.3 Data Analysis

Collected data regarding the study were analyzed through different legal techniques and methods. Therefore, the study employed inductive, deductive and analogy techniques of legal reasoning and interpretation. In this regards, inductive and deductive methods was used to  analyse different data collected from general to specific and the vice versa and analogy method of data analysis was used to compare the law and best practice as applied in selected jurisdictions in comparison with the legal framework applicable in Tanzania.  

1.8   Significance of the Research
The study is intended to be of great significance for the government to respond to the legal challenges facing acquisition, ownership, maintenance and disposition of pastoral land in Tanzania. The study also expects to reveal legal implications and challenges surrounding the pastoral land rights in Tanzania. The research will contribute to the growing body of research in Tanzania on the legal and regulatory framework regulating pastoral land.

1.9   Scope of the Study
The study is however, limited to a purely formal legal analysis. Hence the study focuses primarily on the security of tenure, acquisition, ownership, development and disposition of pastoral land. Since Tanzania is a union state of the Mainland Tanzania and Zanzibar, thus legal analysis merely focused on pastoral land regime in mainland Tanzania. Pastoral Land rights as one of the fundamental rights is the subject of the study with exclusion of other individual rights.

1.10 Organisation of the Study

The study is organized into five chapters whereas chapter one covers the General Introduction to the study. It contains the introduction of this study, a statement of the problem being researched, research objectives, research questions, literature review, significance of the study, scope of the study and organization of the study. Chapter two covers an overview of the pastoral land rights in Tanzania. Chapter three covers Legal framework governing pastoral land rights in Tanzania, chapter four covers the experience from other jurisdictions on pastoral land rights, chapter five offers a conclusion and recommendations.
CHAPTER TWO

AN OVERVIEW OF THE PASTORAL LAND RIGHTS IN TANZANIA

2.1 Introduction

The present chapter provides for a detailed explanation about an overview of pastoral land rights which includes the meaning and nature of pastoral land rights, forms of ownership of pastoral land rights. The essence of this chapter is to provide an overview of the concept of the pastoral land rights, types of land rights, In the current Pastoral land regime in Tanzania there is no single statute that  regulate pastoral land rights, several other legislations remain to be relevant in regulation of pastoral land rights; 
These legislations are the Village Land Act, the Land Use Planning Act, the Grazing- Land and Animal Feed Resources Act, the Land Acquisition Act, the Ngorongoro Conservation Area Act, the Wild life Conservation Act and  the National Parks Act The current land laws do not clearly address the issue of pastoral land rights and the protection of pastoral land subsequent to all sorts of acquisition by the state. As such it is important to know the meaning and nature of pastoral land rights, land tenure and security of tenure, land rights and pastoral land rights in order to appreciate the whole essence of Pastoral land rights and its protection.
Pastoral Law is considered as that area of law which includes specific laws, regulations and legal instruments that govern the use and management of pastoral lands. Other legal approaches to control the use of pastoral land, especially the conversion of pastoral land to non-pastoral uses, are also relevant. In some countries, pastoral law can regulate animal management, land consolidation or the procedure of land reallocation. In addition to these laws, other laws and regulations affect pastoral land, often significantly, and in some cases have played a greater role in the management of pastoral land than traditional pastoral land law which may be limited in scope with administrative role over leases or access conditions. Land protection laws have been important for keeping pastoral land productive; these laws have focused on soil productivity, prevention of erosion and protection of land from other environmental damage.

2.2 Meaning and Nature of Pastoral Land Rights 
The National Livestock Policy of 2006 defines pastoralism as a production system in which livestock owners depend solely on livestock and livestock products for sustenance and income. It entails seasonal movements in search of water and pasture.
 The situation of Indigenous peoples in Tanzania is deteriorating due to policies which are not favourable to their ways of life. Other factors are pressure for land and natural resources brought about by foreign and local investments. Dispossession of indigenous peoples’ land and natural resources is constantly taking place via the creation of protected areas, military bases, urbanization, poor governance and marginalization of Indigenous peoples. There are no redress mechanisms in place and indigenous peoples receive no compensation from the violations and losses they suffer.
The major challenges to pastoralism are not the demands of modernity, which most pastoralists are fully willing to embrace, nor the cultural lure of education since the educated pastoralist is not an oxymoron but an increasing reality. Pastoralism is most critically challenged by the insecure land tenure which result to appropriation of rangelands by a variety of actors who use political means to achieve what would normally be socially and economically impossible.

2.3 The Changing Nature of Pastoralism

The intrinsic adaptability of pastoralists means that their lifestyle, their economy and their culture, like any culture, is in a state of continuous change. Although it is highly recommendable to restore traditional systems of land management, governance and production, it is neither desirable nor possible to turn the clock back to an imagined prior state. Pastoralism has changed and will continue to change according to the external and internal forces acting upon it. However, although such changes are often the best solution to a given stimulus, they may not be desirable for the long term sustainability of the system. 
Many of the changes in pastoral systems are inevitable and often desirable, or the consequence of another desirable change. For example, greater school attendance amongst children of pastoralist families has many long-term positive consequences, but is associated with both short-term labour shortage and usually with long-term outmigration from the pastoral economy. As countries develop and industrialise, the challenge of labour shortages in pastoral areas has been identified as a significant.
 Pastoralist tenure systems are often a complex mix of different kinds of overlapping private and group rights including rights of use, management, exclusion, and other rights that are held by different, often overlapping and fuzzily defined groups, rather than being purely private, state, or communal, as well as being affected by unclear divergences between de jure and de facto rules.

2.4 The Key Concepts of Land Rights and Pastoral Land Rights
Pastoral land rights encompasses the right to acquire, use pastoral land in exclusive of all others, the right to be paid fair and prompt compensation in case of compulsory acquisition regardless of unexhausted improvement since what amount to improvement in pastoral land is not similar to other uses of land, also the right to dispose of the pastoral land as per the occupier’s wishes. 
2.4.1. Land Tenure and Security of Tenure 
Land tenure is the relationship, whether legally or customarily defined, between people (individuals or groups) and land. Land tenure rules are established by societies to define how rights to land are allocated and managed. They define how access is granted to rights to use, control, and transfer land, as well as associated responsibilities and restraints. 
In simple terms, land tenure systems determine who can use what resources for how long, and under what conditions.
 Security of tenure is the certainty that a person’s rights to land will be recognized by others and protected in cases of specific challenges.
 People with insecure tenure face the risk that their rights to land will be threatened by competing claims, and even lost as a result of eviction. Without security of tenure, households are significantly impaired in their ability to secure sufficient food and to enjoy sustainable rural livelihoods.

French Development Corporation White Paper define Land tenure as the various relationships that people establish in order to access and manage land. As such, it is an integral element of economic, political, social and environmental issues.
 The reports insists that Land tenure is often one aspect of social conflict, if not its primary cause. A large section of the population is excluded from access to land and housing by tenure inequalities that perpetuate their insecurity.
2.4.2 Land Rights and Pastoral Land Rights
According to FAO, Land rights entails the allocation of rights in land; the delimitation of boundaries of parcels for which the rights are allocated; the transfer from one party to another through sale, lease, loan, gift or inheritance; and the adjudication of doubts and disputes regarding rights and parcel boundaries.
 Land rights includes; the right to use the land. A right to exclude unauthorized people from using the land,  right to control how land will be used, right to derive income from the land, right to protection from illegal expropriation of the land, right to transmit the rights to the land to one’s successors, (i.e., a right held by descendants to inherit the land),  right to alienate all rights to the entire holding (e.g., through sale), or to a portion of the holding (e.g., by subdividing it), right to alienate only a portion of the rights, e.g. through a lease, residuary right to the land, i.e., when partially alienated rights lapse (such as when a lease expires), those rights revert to the person who alienated them,  right to enjoy the property rights for an indeterminate length of time, i.e., rights might not terminate at a specific date but can last in perpetuity.

Thus, the types of land rights that pastoralists may enjoy over land are, use rights, such as the right to access the resource (e.g. to move livestock across land) and the right to withdraw from a resource or to exploit a resource for economic benefit, control or decision-making rights, such as the right to manage (e.g. dig a well) or the right to exclude (e.g. prevent others from accessing the well), transfer, sale or alienation rights: such as the right to rent pasture, sell firewood or charcoal, or produce honey.

2.5 Justification for Special Protection of Pastoral Land Rights in Tanzania
Pastoralists are the most neglected land users compared to other land users, no one considers pastoralism as one among the economic activities, pastoralism has been depicted as an improper use of land which leads to land degradation, both the law and policies have not created a conducive environment for pastoralists to enjoy full protection of their land and no measures have been adopted to ensure sustainable use of pastoral land. 

According to FAO report, pastoralists are identified along with “historically disadvantaged groups, marginalized groups, indigenous people and others in relation to land reforms. This emphasizes one of the most fundamental challenges that must be addressed in strengthening tenure of many pastoral lands, the historical and often ongoing marginalization of pastoralists from national discourse.

Mwaikusa, T.J. observes that the Arusha Declaration had heavy bias towards rural development in its policy objectives. Yet that rural bias conspicuously excluded the role of pastoral communities and their potential in the development of Tanzania's rural economy. The pastoralists are not a majority but constitute a substantial portion of the population. They are entitled, as of right, to proportionate attention by national policies, as well as access to national resources, especially land, proportionate to their needs and potential, just like the cultivators. But government policies in Tanzania have marginalized pastoralists and sometimes even their rights and their very presence have been ignored.

Pastoralism and the environment in which it is undertaken are more threatened than ever before as politics and policies have compromised pastoral property in Tanzania and jeopardized the pastoral economy. Pastoral production is considered by policy-makers as backward relative to farming. There have been efforts to have pastoralists adopt agriculture not primarily as a way of enabling them to produce grain, on which they have become increasingly dependent, but in  order to have them abandon 'backward' ways associated with pastoralism. In fact, in some planning and policy circles pastoralism is seen to be an unwanted and dying production system.
 It is believed that population growth will soon obliterate the seemingly empty lands and pastoral people will have to learn how to compete in the race to cultivate, and to turn their territory into agricultural plots
Increasing land tenure insecurity leads to weakening of the pastoralist customary institutions that have traditionally managed natural resources: increasing competition over resources and weakening of traditional pastoralist institutions lowers the capacity of pastoralists to manage their resources and “defend” their rights. The use of land by pastoralists and by the other actors is therefore complex and this complexity should be reflected in laws, norms and policies which regulate such use as the rights of pastoralists in land have remained vulnerable because pastoralism provides little evidence of such use.
2.6 Governance of Pastoral Land in Tanzania
The governance of Pastoral lands in Tanzania is still in a great dilemma due to the Inconsistencies in the policy environment which play a major role in pastoralists’ land tenure insecurity in Tanzanian villages. The Village Land Act, 1999 provides for the management and administration of land within village boundaries and permanent features of the land, but it also allows the country’s president to transfer any area of village land in the “public interest “Furthermore, the initial flexibility afforded by the VLA in how the boundaries of each village land area are defined has been suppressed by the Land Use Planning Act (2007), which now requires this to be done by means of a formal survey, something that few villages have the capacity to undertake or fund As such, though the principles are good, the implementation can be cumbersome and challenging.

The VLA recognises communal land and the sharing of land and resources within village boundaries for pastoralists, agriculturalists and hunter-gatherers. Land can also be occupied through a Certificate of Customary Right of Occupancy (CCRO). However, the recognition of customary rights is somewhat ambiguous for customarily held pastoral land. Under the VLA, all rural land is officially under the auspices and singular control of Village Councils. However, in practice a large portion of rural land is still under the control of customary systems and institutions of pastoral land allocation and tenure and Village Council authority over this is weak.

The VLA itself states that such lands should be administered in accordance with prevailing customary law, which allows for this ambiguity to persist. Thus, although the VLA’s provisions recognise common property for pastoralists and enable land sharing arrangements, including across village boundaries and including the issuance of CCROs over land held under customary systems of pastoral land tenure (Section 29.2(iii)) a problem remains in defining current pastoral tenure and practice, how pastoralists acquire, hold and dispose of land. Official processes also do not appear to recognise customary pastoral titles to land but rather only recognise their usufruct rights.
 A consequent danger from all this is that common grazing lands may be assumed to be “no man’s land” (as not individually held under a CCRO) and as such may become subject to exclusive management by the statutory Village Council, thereby potentially dispossessing pastoralists of their grazing lands.

 Immediate measures to be taken to rescue the situation include blocking of areas of grazing land as a use class in the process of village land use planning and protecting it from alienation through by-laws; or allocating such lands to pastoralist individuals or groups through the issuance of formal customary land titles (CCROs). In the first case, the security of demarcated common land then depends on the commitment and interests of the Village Council. If non-pastoralists dominate, grazing land could be reallocated or the permitted land use changed to the detriment of pastoralists. 
In the second case, the issuance of customary titles over the commons has weaknesses of its own. For example, it raises the issue of whether the holder(s) of the land should be an individual or a group and, if a group, how it should be defined and what legal form it must adopt? In both cases, once grazing land is demarcated within a village, the question also arises as to how it should be accessed and managed by individuals or by a group.

2.7 Land Conflicts between Pastoralists and Farmers
Management of land conflicts forms an essential part of sustaining livelihoods in Tanzania and elsewhere in the world. While this is the case, land governance from the local government grassroots cannot be overemphasized in Africa where the capacity to manage land is low but poverty is rampant. While legal and policy reforms have been carried out from time to time in order to manage conflicts arising from both poor natural resources and land management, challenges at local government level remain unattended. The major causes of conflicts include mismanaged Land Allocation, poor policies and inadequate legal protection of Pastoral lands that has resulted to tenure insecurity. This, in turn, amounts to conflict and inability to achieve Sustainable Development Goals hence jeopardizing the future of the next generation.

Furaha Lugoe argues that the national land policy formulation process that started in 1992 and culminated in an adopted policy in 1995 was the prescription long waited to stop land use conflicts both in urban and rural areas of Tanzania. But this did not happen. Instead, conflicts have escalated especially, between crop and a group of livestock farmers known as pastoralists. Insecure tenure and weaknesses in land administration are the main reasons behind most land conflicts and disputes that in Tanzania are blamed for, among others, the marginal production in crop and livestock agriculture.

According to Tanzania’s National Land Use Planning Commission (NLUPC), pastoralists are a highly vulnerable group, which should be carefully handled under the Village Land Act implementation due to threats from farmers who tend to disregard this mode of production.
 This vulnerability is entrenched in the lack of land tenure security that pastoralists experience. To date, the implementation of laws, policies and government initiatives has denied the full rights of pastoralists, they have been forcibly evicted from their traditional lands for the purposes of large-scale farming, the creation of game reserves and expansion of national parks, mining, construction of military barracks, and tourism and commercial game hunting. This has been aggravated by the numerous land disputes that persist in Tanzania as a legacy of land grabbing and fraudulent title acquisitions for agriculture and tourism.

According to the USAID report, 
Livelihoods for pastoralists are at risk with the loss of grazing land often attributed to increasing pressure from other users particularly farmers and investors and lack of secure rights within the communal lands upon which they depend. The result has been an increase in land use conflicts between pastoralists and other land users. However, if pastoralist groups lack title over their lands and if villages do not have enforceable land use plans that define the kind of activities permitted in certain zones, such as settlement, grazing and agriculture, then pastoralist groups may be at risk of losing control of their lands and the resources they need for survival as a result there will be endless conflicts and even blood shed among societies like the incidence of Kilosa where a number of people lost their lives. The experienced growing populations in various villages within the Country largely due to in-migration by people from other communities has contributed to land disputes and tensions between farmers and pastoralists, and this has made good land management a pressing issue. The lack of permanent boundaries has also contributed to disputes in some of the villages visited, with the high cost of demarcation and surveying a challenge to securing land rights in most villages in Tanzania.

Sendalo argues that in Tanzania there are approximately 1.5 million pastoralists spread among five pastoral tribes and communities, with the Maasai being the largest and most well known. Pastoralist Maasai in Tanzania, like many other indigenous people in the world, face a number of acute challenges including a shortage of land for grazing, lack of water, frequent cases of cattle rustling, poor delivery of social services, population increase and a break-down of traditional institutions. 
Furthermore, inadequate recognition of pastoralism and the pastoral way of life in national policies has resulted in a great deal of conflict, mainly over land issues. This, in turn, has contributed to a negative state perspective on the pastoralist culture, way of life and its value as an economic activity.
 Based on the discussions of this part, it is concluded that land governance in Tanzania is carried out through both statutory and customary arrangements. This is a ‘legal dualism’ system that had been in place since the colonial period and which shows challenges in its implementation through overlapping and duplication of activities. Within this framework, local governments have a role to play in the governance of land. While at a village level, village governments have a significant role to both allocate pastoral land and resolve land related conflicts.
 The local institutions remain at the cross-roads in terms of implementation. 
One problem being the legal capacities to resolve conflicts while the other being confusions arising from the interpretation of the so called customary land laws on pastoral land rights. Consequently, the capacity to reconcile between statutory and customary law emerges central to the major challenges already in place. In addition to this, pastoralists as subjects of both customary and statutory provisions face huddles in relation to land allocation, ownership and control. This is particularly true as customary procedures favour farmers subjects mainly because of the prevailing legal system.

Monsalve, S, et al noted that Land tenure conflicts and related violations of human rights have been a result of a vast range of structural and contextual factors but often tied to unequal balances in power relationships. These include: land concentration; land grabbing; lack of security of tenure; authoritarian imposition of “development “based projects by public and private sectors; occupation of vacant lands; exploitation of natural and mineral resources; clash of laws and policies regulating land use and occupation; forced evictions and displacements; war and territorial occupation by foreign countries; discriminatory legislation regulating inheritance, marital property and divorce; discriminatory land legislation and policies that exclude access and tenure by minorities and indigenous peoples; lack of legal recognition for collective and community-based property rights; impunity for violations of land rights; and criminalization of organized social movements struggling for access to land and natural resources.

2.8 Pastoral Land Use and Policy in Africa

Abbink, J et al discusses that the Policy Framework for Pastoralism in Africa (African Union 2010) is one of the most remarkable examples of a policy document that counters the long-standing anti-pastoralist bias in Africa by recognising their crucial contributions to regional food systems, social support systems, ecosystems, and trade.
 They further assert that the modern transformations of arid and semi-arid lands, the resource base of rural pastoralists, often occur through legal frameworks that continue to deny local communities their historical, customary rights to land, and/or proper compensation for lost land or land use changes. 
In fact, many state policies do little to formally recognise or integrate pastoral lands as critical parts of rural livelihood systems and economic development models. Instead, most governments still regard the lands of pastoralists as ‘idle’, ‘degraded’, or ‘unproductive’ and therefore in need of ‘development’ by local and foreign investors. however, such anti-pastoralist biases have become outdated. While indeed there are signs of change toward more pro-pastoralist policies, it would be in the best interest of states to take seriously the moral and political considerations that drive such change, as well as the sound economic

Pastoralists in Africa thrive on a firm base of animal husbandry, which they now combine with other more diversified livelihoods including serious initiatives in community wildlife conservation and tourism. States in the region should demonstrate greater confidence in their people’s ingenuity by  seeing them as the agents of arid and semi-arid land change and potentially enhanced prosperity, rather than looking elsewhere for eager hands of investors in which to place the land of the future.
 The crux of the problem lies in the fact that many people have never understood the rationale of customary pastoral livelihood systems. Ever since colonial times policy makers have viewed them as archaic, unproductive and environmentally damaging relics of the past, which need to be “modernized” and brought into line with “progressive and modern” development. 
Policies have consistently focused on settling pastoralists as the way to bring them improved services and economic opportunities. Land titling, privatization of the commons, and provision of permanent water are some of the interventions that have been used to“modernize” pastoral people. Policy makers have failed to develop a coupled human and natural systems approach that focuses on enhancing the resilience of pastoral communities and their practices. The continuing conflicts between policies, legislation, customary laws, and practice potentially leave pastoralist and their rights to land caught between the protection that could be provided by customary arrangements and that which could be provided by statutory law and institutions. 

Geir Sundet,
 observes that since the colonial period, the objective of Tanzania’s land policies has been to transform the countryside from the presumed inefficiencies of the ‘traditional’ modes of land use to fit the needs of a ‘modern’ and monetised economy. The modernising policies have provided the rationale for an authoritarian approach to land tenure and have been implemented by a centralised land administration.
 The 1995 National Land Policy, show that a modernising discourse and centralising administrative practices have remained at the centre of the policy agenda, despite dramatic changes in economic strategies and political institutions, and controversies over the future direction of land policies.
The resulting land tenure regime relies on discretionary decision making by politicians and land officials and fails to provide workable procedures of checks and controls against malpractice.
 It appears that the policies of the  African governments, Tanzania in particular seeks "to eliminate pastoral forms of land use rather than approving it and the villagization  programme and the priority given to agricultural expansion at the expense of pastoralism has been part of the strategy to attain that aim.

2.9 Politics and Land Use in Tanzania

Sendalo observes that Land and natural resources occupy an important place in the political history, social organization and economics of Tanzania. Over the years, the politics of land has pervaded the discourse at the national level in the country. This is because the main components of the national economy of Tanzania are based on land agriculture, mining, tourism, fisheries as well as forestry. A large proportion of the population of Tanzania lives in the rural areas and derives their livelihood directly from the land. Subsistence farming and pastoralism constitute a substantial component of the livelihoods of the people.
 Tanzania has recognized the importance of land to the livelihood and economies of its people and hence policy and legal stipulations for sustainable management of land and natural resources are being reviewed.

Like many other African countries Tanzania is constantly under pressure both from internal and international environmental organisations, conservationists, hunters associations etc. to increase areas under conservation and to increase restrictions in areas already conserved. This is directly and indirectly reflected in recent policies and legislations like for example the Forest Policy of 1998, the Community Based Forest Management Guidelines of 2001, the Forest Act of 2002, the Environmental Management Act 2004, the Wildlife Policy of 1998, the Draft National Livestock Policy of 2005, the Strategic Plan for the Implementation of the Land Acts Establishment of Game Reserves and conservation are frequent sources of conflicts in many parts of Tanzania just as it is in most African Countries.
 The following laws and policies are seen to have sections which potentially may be very detrimental to the rights of the commons: Strategic Plan for Implementation of The present legal framework and procedures for the regulation of land rights in Tanzania is laid out in the two new Land Acts e.g. The Land Act and the Village Land Act of 1999 (URT 1999a+b), which became operational in May 2001.  The policy behind these acts is the National Land Policy of 1995 (URT 1995). In the New Land Acts there are several provisions for the safeguarding of communally held rights. Such rights can be registered and the law also recognizes land sharing between pastoralists and agriculturalists. However, many observers point out that reference to the rights of pastoralists are too scanty and in some places there are contradicting provisions in the Village Land Act and the Land Act. 
Moreover, it has been emphasized that there are the Land Laws, the Forest Act of 2002, the 1998 Wildlife Policy, Environmental Management Act 2004, the Draft Livestock Policy 2005, Tanzania Private Investment Act 1997, and the newly established Land Bank which contradict each other in terms of pastoral land security of tenure.
 One of the main objectives of the land law is in fact to protect the various types of existing rights, even if they are not registered. Thus a villager’s land interest is secure today even if she or he does not have a certificate for the land. However, as mentioned land registration is encouraged and a main purpose of the law is to provide a way for the citizens to register their rights and to get certificates of ownership. The procedures required to obtain a certificate of ownership for individuals as well as for groups is a cumbersome process and certainly not free of charge 
Accord acquiring title deeds is ‘a top-down process, bureaucratically managed and involving considerable outlay of resources. It is certainly not a process, which can be managed at the village level and, therefore; it is unlikely that the number of ordinary villagers and especially pastoralists will be able to obtain certificates in the reasonable future. The cumbersome procedure in relation to registration of land rights as well as practical implications of some of the provisions of the law are yet to be resolved.

The number of steps to be taken, forms to be filled and officers at all levels of the government structure to be involved and possible conflicts to be solved/taken to court, is a scaring scenario indeed, and especially vulnerable groups with very little resources such as poor women, young people and poor pastoralists will not be able to go through such procedures in the short run.  A number of pastoral organizations have also expressed fear that pastures may be looked at as ‘idle’ or ‘bare’ land, and then be identified for investment purposes. A large part of the land areas used for pastures fall under the category general land, which is under the exclusive control of central government.
 When looking at the Land Bank scheme, the Land Acts and other recent policies and legislation related to natural resource management together, the concerns raised do seem relevant. Many draw attention to inconsistency within different parts of the laws and policies themselves and contradictions between them.

Land is now divided into three categories: General Land, Reserve Land, and Village Land, while land management and administration is decentralized. The President in his capacity as the head of the executive, delegates his powers to the ministry officials to administer and manage land in all the three categories. The central office in the administration of land is the Commissioner for Lands.
 General Land is governed by the Land Act and directly under the Commissioner, Reserve Lands under statutory or other bodies set up with the powers over these lands, Forest Reserves are for example governed by the Forest Act of 2002, and village land is governed by the Village Land Act and under the administration of the village council.
 The village council acts as an agent of the Commissioner in administering land Village Councils operate as trustees on behalf of village members who together formally compose the Village Assembly. Thus the principle is that the Village Council administers the land through the authority of the Village Assembly the highest authority at the village level.
2.10 Conclusion
Protection of pastoralist land resources has taken a new urgency in light of the rapidly expanding global and national demand for land and land-based natural resources for large scale commercial agricultural production, conservation initiatives and mining, these activities threaten pastoralist land use system. Under such circumstances necessary measures need to be taken to protect pastoral land rights by strengthening both the policies and pastoral laws and improving and administration. 
CHAPTER THREE

LEGAL FRAMEWORK GOVERNING PASTORAL LAND RIGHTS IN TANZANIA
3.1 Overview

In Tanzanian legal system, pastoral land rights are covered through various bodies of law, ranging from constitutional law, land laws, environmental laws, pastoral laws, National Parks Laws and the Conservation laws. Pastoral land rights also are defined through a mix of customary, religious laws and international laws. These multiple legal frameworks can create contradictions and confusion in what pastoral land rights are and which ones should prevail when they conflict each other. 
Pastoral land rights regime needs to clearly define the meaning and nature of pastoral land rights, the rights and duties of pastoralists in relation to acquisition, maintenance, development, disposition of pastoral land and the procedures and mode of compensation in cases of the general and compulsory acquisition by the state. This part therefore seeks to assess the laws and to establish to what extent the existing laws regulate pastoral land rights in Tanzania starting from acquisition, ownership, management and disposition of the same and come up with the finding as to whether Pastoralists in Tanzania enjoys the adequate protection of their Pastoral land rights.

The absence of laws providing protection against forced evictions and ensuring adequate compensation and resettlement to pastoralists in Tanzania has been the great source of insecurity of tenure. Many countries including Tanzania still require laws outlawing forced and unlawful evictions in accordance with international human rights law, is still needed in many countries. Most evictions, including those based on national legal enforcement orders, ignore the international and constitutional legislation which guarantees the right town property and other human rights.
Tenga, Observes that, almost no piece of legislation exists that comprehensively addresses the livelihood aspect of pastoralism. Consequently, any consideration of legal regulation of pastoralism must arise from gathering various pieces of legislative material ranging from land laws, land use and planning laws, conservation laws, livestock laws, range management laws and other laws touching on pastoralists livelihoods, and from these scattered instances situate pastoralism within the legal framework. As would be seen the resultant overview of legal regulation of pastoralism is haphazard, incoherent, contradictory and thus inadequate for securing the pastoralists’ livelihoods.
Statutory Regulation of pastoral livelihoods is largely a technical overview of pieces of legislation. For purposes of brevity, the statutes are grouped in five thematic sub-sections: Land laws, land use and planning laws; conservation laws; livestock laws and range management; other laws touching on pastoralist livelihoods; and dispute processing mechanisms.

3.1.1 The Constitution of the United Republic of Tanzania, 1977

The Constitution of 1977,
 as amended from time to time, guarantees every person the equal right to own property and declares deprivation of property unlawful, unless it is authorized by law providing for fair and adequate compensation.
 Constitution also guarantees both equality and recognition of every person before the law,
 and provides for protection against any discrimination.
 It explicitly bars any sorts of discrimination based on their nationality, tribe, place of origin, political opinion, color, religion, sex or station in life such that certain categories of people are regarded as weak or inferior.
 
The rationale for every person to equally own property, protection of such property and the rule against discrimination aim at placing all people at the same level regardless of their origin, social status, tribes and their station in life, this touches automatically to the pastoral societies who are also impliedly protected by the Constitution. However, there is no provision in the Tanzanian Constitution that pronounces the rights of indigenous people and that expressly protects the Security of tenure of pastoral lands 

3.1.2 Village Land Act

The Village Land Act,
provides for the fundamental principles of the National Land Policy which among others entails to ensure that existing rights and recognized long standing occupation or use of Land are clarified and secured by the law, to facilitate an equitable distribution of and access to land by all citizens; to take into account that an interest in land has value and that value is taken into consideration in any transaction affecting that interest; to pay full, fair and prompt compensation to any person whose right of occupancy or recognized long-standing occupation or customary use of land is revoked or otherwise interfered with to their detriment by the State.

The Village Land Act also empowers President to transfer any area of village land to general or reserved land for public interest, the President as a custodian of all lands may direct the Minister to transfer of village land to general or reserved land,
 also the village council recommends to the village assembly what portions of village land shall be set aside as communal village land and Communal village land for what purposes.
 Land held for a customary right of occupancy is considered to be abounded where the occupier has not occupied or used the land for any purpose for which land may lawfully be occupied and used, including allowing land to lie fallow, in the village for not less than five right of occupancy years; the occupier, other than a villager whose principal means of livelihood is agricultural or pastoral, owes any rent, taxes or dues.

The same Act also recognizes dual use of the land between groups of persons using the land for pastoral purposes and arrangements between pastoralists and agriculturalists groups of persons using the land for agricultural purposes.
  In the case of Pastoral Land the view is worse in the sense that it assumes that such land is terranullius (no man’s land). The Village Land Act for instance has provisions that indicate recognition of common property for the pastoralists, such that land sharing arrangements are possible. There are several provisions that are pro-pastoralists especially the issuance of a Customary Certificate of Right of Occupancy over land held under traditional pastoral tenure. The problem that remains seems to be that of defining the incidences of the pastoral land tenure, how pastoralists acquire, hold and dispose land since no law covers that area.
The Village Land Act recognizes the rights of villages to land held collectively by village residents under customary law. Village land can include communal land and land that has been individualized. Villages have rights to the land that their residents have traditionally used and that are considered within the ambit of village land under customary principles, including grazing land, fallow land and unoccupied land. Villages can demarcate their land, register their rights and obtain a Certificate of Village Land.

Because foreigners cannot own village land, for a foreign company to acquire rights to a parcel of land, pre-existing customary rights to that parcel must be extinguished. This is done through the transfer of Village Land to ‘General Land’, for which a derivative right can be issued by the Tanzanian government. The transfer of land from Village to General categories can only be done by Presidential assent, and compensation, paid only once, must legally be agreed to and given prior to the transfer. If the investment fails, the land, once transferred to General Land, will not revert to back to Village Land, because the customary rights that the communities have in Village Land are formally extinguished. As a result, when foreign companies acquire land for investment purposes, local communities permanently lose their land rights.

Village land is governed by the Village Land Act of 1999. Under this Act, land is classified as: (1) Communal land (e.g., public markets and meeting areas, grazing land, burial grounds); (2) Occupied land, which is usually an individualized holding or grazing land held by a group; and (3) Vacant land, which is available for future use as individualized or communal land (specifically encompassing unoccupied land within the ambit of village land, as opposed to general land). The Act does not recognize grazing land as a separate category, but pastoralists can assert customary rights of occupancy to grazing land. Foreigners who wish to occupy and use village land for various purposes can apply to the Village Council for the right to use the land and the Council may grant the non-citizen the right to use and occupy land for a limited period of time and under stipulated conditions.
Tenga, observes that VLA virtually dispossesses the pastoralists from their grazing lands. A close reading of the Draft Rangeland Management Bill 2007 confirms this official perception. The perception is also exemplified by the fact that lands that are frequently alienated for large scale farming, for forest and wildlife conservation, and other general uses are the village commons where grazing land is situated. The reaction to this has been either to generally block grazing land as a use class in the process of land use planning and protect it from further alienation through by-laws, or allocate such lands to individuals or groups by issuing customary land titles. Each solution raises a number of problems. In the first case, the security of demarcated commons depends on the governance structure of the village. If control is in the hands of non-pastoralists then other uses, even reallocation, would be given priority to the detriment of pastoralists. 
In the second case, the grant of customary titles over the commons has its own weak spots. It brings to issue the problem of the focus group (the holders of the land) is it the individual or a group? How do you define the group and what legal form must it adopt? In addition what of the principle of open access to grazing land - how is it incorporated once land is allocated to individuals or groups?
 This Act provides generally on acquisition, development, maintenance and disposition of land, it does not specifically cover the acquisition, development, maintenance, disposition and acquisition of pastoral land by the state, under this Act pastoral land rights are not specifically enshrined.
3.1.3 The Grazing-Land and Animal Feed Resources Act

 The Grazing- Land and Animal feed Resources Act,
 provide for the management and control of grazing-lands, animal feed resources and trade and  other related matters  and it refers to the Village Land Act  and the Land Use Planning Act that, the grazing-lands shall be demarcated or delineated in accordance with the provisions of the Village Land Act and the Land Use Planning Act, 
 it also provides a definition of grazing land to  mean a developed or undeveloped land used for grazing, and the said definition is not exhaustive as it is not known as to what amount to developed land in relation to pastoral land.
 the said Act does not cover acquisition and ownership of grazing Land, Also the Grazing- Land and Animal feed Resources Act,
 imposes a duty to the Village Council that, Village Council shall prohibit, restrict, limit or control entry into grazing land for purposes of cultivation, mining, establishment of wildlife protected areas or any other use other than livestock keeping,
 whereas its Regulations provides for the sanctions.

The Village Council shall set aside part of the communal village land to be a strategic grazing-land in accordance with the provisions of the Land Use Planning Act. (2) The grazing-lands referred to in subsection (1), shall be communally or privately owned by livestock keepers. However, it appears that the type of communal land tenure which is practiced by pastoralists has its own weaknesses in modern conditions. One weakness is that the security of the right of the community to the "common land" has often proved to be doubtful when it comes to encroachment or other interference by a person or institution from outside the community.

This weakness of communal tenure is enhanced by the fact that the investments of the pastoralists in the land they claim to be theirs are not as visible as those on land settled by agriculturalists. It is enhanced further by the apparent transitory use of the common lands whereby large tracts are left completely idle during the rainy season. This is diametrically opposed to the notions of proper land use as conceptualized by the typically agriculturalist minds which dominate policy in Tanzania, for whom "communal land" carries notions of "un owned land" which can therefore be lawfully acquired by an individual.

The Act imposes a duty to the Village Council to prohibit, restrict, limit or control entry into grazing land for purposes of cultivation, mining, establishment of wildlife protected areas or any other use other than livestock keeping.
 And that any development on the grazing-land, shall be undertaken in a manner that is consistent with sustainable land use planning and management practices.
 The grazing-land development shall include but not limited to vegetation management practices directly concerned with the use and growth of plants; livestock management and marketing infrastructure; and environmental conservation and development of water sources for livestock use. 
The land set for livestock keeping shall be developed in the manner prescribed by the Minister in consultation with the Village Assembly.
 The local government authority may, for the purposes of soil conservation, prevention of adverse effects to soil and soil erosion in a grazing-land, rehabilitation, protection or improvement of the grazing-land, make by-laws.
In the said Act, pastoral communities are not directly recognised as having customary titles, written or unwritten, over pastoral land. The Act goes on to regulate the management of grazing lands in pastoral areas as if the pastoralists are mere licensees who are temporary with no permanent rights over their lands. 
In fact, under the provisions of the Act, a Joint Village Land Management Committee may review plans for managing the gazetted village grazing land area. The Joint Committee has power to amend, alter, adjust or abolish any of those customs, practices and rights which in the opinion of the Joint Committee would be likely to impede the management of the gazetted village management plan. The traditional pastoral land title and rights, unless formally registered under the VLA, are highly vulnerable and insecure under the Act.
3.1.4 The Land Use Planning Act

The Land Use Planning Act,
 provides for procedures for the preparation, administration and enforcement of land use plans, it facilitates efficient and orderly management of land use; empower landholders and users to make better and more productive use of their land;  promote sustainable land use practices, ensure security and equity in access to land resources, facilitate the establishment of a framework for the prevention of land use conflicts; for the purpose of this Act, planning authorities shall includes; a village council, a district council, the National Land Use Commission, and any such body or organ which the Minister may, by order published in the Gazette, declare to be a planning authority or joint planning authority.
 Under the Act, every village council shall be a village land use planning authority for the respective village.

The composition, procedure and functioning of the village council shall be as provided by sections 12 and 13 of the Village Land Act, and the Guidelines for Participatory Village Land Use Planning.  Subject to approval by respective Village Assembly, the village land use planning authority shall, in that capacity-  prepare detailed land use plans for implementation in its respective area of jurisdiction;  ensure that the objectives of the Village Land Act, are achieved;  secure the orderly and environmental sustainable development in the village; ensure productive use of village land;  preserve village land resources including forests and wildlife; and  review or evaluate all applications for land within the village to determine the extent of its conformity with approved land use plans and to advice the Village Assembly accordingly.
 However, the Act does not specifically cover pastoral lands and all the planning mechanism relating to pastoral land, it is also questionable as to whether the Act applies in un surveyed land or only the surveyed land..

3.1.5 The Land Acquisition Act

The Land Acquisition Act,
repealed and replaced the Land Acquisition Ordinance, and it provides for both general and compulsory acquisition of lands for public purposes and in connection with housing schemes. The Act empowers the President to acquire any land for any estate or term where such land is required for any public purpose,
 but it does not specifically provide as to how pastoral land can be acquired by the President. Also the Act provides for the need to pay compensation where any land is acquired by the President, whereas the Minister on behalf of the Government pay in respect thereof, out of money provided for the purpose by Parliament, such compensation as may be agreed up on.

Although the Act partially recognizes pastoral land not being a vacant land as it provides that in the case of land in a rural area which is used for agricultural, pastoral or mixed agricultural and pastoral purposes, the land shall not be deemed to be vacant ground unless such land has not been used for cultivation or pasturage or mixed cultivation and pasturage, as the case may be, at any time during the period of twelve months immediately preceding the publication of the notice in the Gazette stating that the land is required for a public purpose.
 Still it does not clarify how compensation can be assessed on pastoral land as the same Act provides that compensation is not payable on vacant land.
However, since the Act covers both the general and the compulsory acquisition, it is silent on how can improvements on pastoral land be assessed considering that Pastoral land is always a bare land, and what amount to fair and prompt compensation on the pastoral land as compensation  payable under this Act is restricted to lands with unexhausted improvements only, no compensation can be paid to a vacant land.
 
3.1.6 The National Parks Act

The National Parks Act,
 provides for the establishment, control and management of national parks and for related matters, Section 3 of the Act gives power to the President with the consent of the National Assembly and by proclamation published in the Gazette to declare any area of land to be a national park,
 and alter the boundaries of any area declared to be a national park under the provisions of section 3. This implies that security of tenure of all land in Tanzania is generally jeopardized, the situation is worse with pastoral lands as it is always considered a vacant land or under-utilized. The Act establishes Serengeti National Park and it provides for the payment of compensation to a person whose rights have been extinguished in accordance with the provisions of the Land acquisition Act. 
 However the Act is too general and it touches only on mining activities, nothing is covered on pastoral activities. 
According to Tenga, the National Parks legislative scheme incorporates the ‘fortress conservation theory where the exclusion of people from the parks is primary. The main target for conservation in the Parks is tourism and according to conventional wisdom, exclusion of people secures the park area from disruptive activities. 

3.1.7 The Ngorongoro Conservation Area Act 

The Ngorongoro Conservation Area Act,
 aims to control entry into and residence within the Ngorongoro Crater Highlands Area, to make provision for conservation and development of natural resources therein and for related matters. It empowers the President with the consent of the National Assembly by proclamation published in the Gazette, alter the boundaries of the area to which this Act applies, like other Conservation laws its primary purpose is to promote tourism and its impact towards other users of land like pastoralists are very obvious as it tends to exclude indigenous land owners from using their own land 
3.1.8 The Wild life Conservation Act 
The Act,
 was enacted to make better provisions aimed at regulating sustainable utilisation and management of wildlife resources and to provide for other related matters. The Act empowers the Minister to establish Wildlife Management Areas for purposes of effecting community based wildlife conservation in areas, outside protected areas; within the village land; and outside the village land but which are used by local community. 
Wild resources are not far apart from grazing resources, hence the need to conserve environment to fit wild life sometimes overlaps with the need to maintain the land for pastoralists purposes and individual owners of land are the weaker parties in such battle and they are likely to loose their land against the state interest. Protecting land for conservation comes at a cost as pastoralist communities pay a heavy price for wildlife conservation by loosing their ancestor’s land that they might occupied for ages.
3.2 International law

Both International and National laws on pastoral land rights play a significant role in achieving the major goal of protecting pastoral land rights while promoting sustainable use of pastoral land. There are several international human rights instruments providing for the protection of property rights of an individual which in away encompasses pastoral land rights.  Among other things, those International Instruments require state parties to enact and adopt appropriate measures to ensure that pastoral land rights are effectively and adequately protected. 

Since the early 1900s, over 200 multilateral environmental treaties, agreements and protocols have been developed to manage and protect the world’s natural environments and natural resources. A number of these instruments contain elements that can contribute to pastoral land conservation and management. However, none of them is sufficient on its own. While some of the existing instruments could assist by promoting the management of the activities that can maintain a sustainable pastoral land environment, this role is not readily apparent except for those that include provisions specifically directed to pastoral land ecosystems. 
Since the 1992 United Nations Conference on Environment and Development (UNCED), the global policy environment has changed considerably, with the adoption of the Millennium Development Goals (now being revised as the Sustainable Development Goals), the outcomes of the World Summit on Sustainable Development in 2002, increased support to the least-developed countries, stronger commitment for climate change mitigation and adaptation and prospects of global agricultural trade liberalization, as a result, international environmental law is being called upon to provide a wider application to global environmental issues
, and pastoral land conservation should therefore receive increased attention. The scientific environment has also evolved with the work of the Millennium Assessment on dry land ecosystems, which has contributed to improved understanding of the biophysical and socioeconomic trends relating to land degradation in global dry lands and their impacts on human and ecosystem well-being.

3.2.1 Universal Declaration of Human Rights, 1948
Land ownership being one of the fundamental rights recognized by the International community, should be well addressed by laws so that people can fully enjoy the resources of their Country. According to the Universal Declaration of Human Rights,
 everyone has the right to own property and to not be arbitrarily deprived of that property on the other hand.
 According to the UDHR all human beings are born free and equal in dignity and rights, they are endowed with reason and conscience and should act towards one another in a spirit of brotherhood and their rights should be applied without discrimination on basis of “race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

3.2.2 International Covenant on Economic, Social and Cultural Rights ICSCR, 1966

The ICSCR provides that all people have the right of self-determination by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.
 Also under Article 2 it states clear that all peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.
Most of the Pastoralists solely depend on pastoralist activities to survive hence depriving their right to protection of their pastoral lands has direct impact on their survival.
3.2.3 The African Charter on Human and Peoples' Rights
The Charter provides that,
 member States of the Organisation of African Unity parties to the Charter shall recognise the rights, duties and freedom enshrined in the Charter and shall undertake to adopt legislative or other measures to give effect to them. Article 2 of the Charter provides that every individual shall be entitled to the enjoyment of the rights and freedom recognised and guaranteed in the present Charter without distinction of any kind such as race, ethnic group, colour, sex, language, religion, political or any other opinion, national and social origin, fortune, birth or other status. Eventually, despite the global efforts to promote human rights and the right to own property, there is no specific International Instrument that addresses pastoral land rights hence the lacuna can be traced global-wise. 
Most of the Instruments merely touches on the right to property generally without recognizing the right of special groups such as pastoralists. The common label for pastoralists in industrial countries, routinely have secure title to at least some of the land they use, but many pastoralists in developing countries lack clear property rights because they occupy customary or tribal rangelands that are legally owned by the state, are controlled/owned by the pastoral community itself, or are claimed by other interest groups.

3.2.4 The Rio Declaration and Agenda 21

The Rio Declaration on Environment and Development of 1992 established the goal of a new and equitable global partnership through the creation of new levels of cooperation among states, key sectors of society and individuals. It emphasized the need for states to work towards international agreements to protect the integrity of the global environmental system and to enact effective environmental legislation.
 The other key instrument of the same time, Agenda 21
, discusses international environmental law processes that can assist in the global management of pastoral land.
 

3.2.5 Convention to Combat Desertification

The United Nations Convention to Combat Desertification (CCD)
 addresses land degradation and the methods to protect and manage soil and water resources of pastoral land areas. Desertification and drought are problems of global dimension, affecting most pastoral areas of the world, and joint action of the international community is often called upon to combat these problems.
 Under Article 1 of the CCD, “desertification” means land degradation in arid, semi-arid and dry sub-humid areas resulting from various factors, including climatic variations and human activities. The CCD acknowledges that arid, semi-arid and dry sub-humid areas is to prevent and reduce land degradation, rehabilitate partly degraded land and reclaim desertified land, particularly in countries that experience serious drought. These areas account for large areas of the world’s pastoral lands.

In this regard, it recognises the high concentration of developing countries, notably the least-developed countries, which are among those experiencing serious drought and/or desertification. It recognises that there must be support by international cooperation and partnership agreements which contribute to sustainable development. This will involve long-term integrated strategies that focus on the rehabilitation, conservation and sustainable management of pastoral land and water resources.

3.3 Conclusion

Therefore, despite all the efforts made in regulating pastoral land rights worldwide, the Tanzanian legal regime has no specific legislation that fully addresses all aspects of security of tenure, acquisition, maintenance, development and disposition of pastoral land rights and the said lacuna has left pastoralists in a state of being landless in their own Country since their rights are not adequately protected. This legislative deficiency prevents pastoralists from fully exercising their Constitutional rights contrary to the spirit of the Constitution that guarantees the right to own property to all its citizens regardless of their ethnic group, social status, origin, religion, and gender
CHAPTER FOUR

LESSONS LEARNT AND EXPERIENCE FROM OTHER JURISDICTION ON PASTORAL LAND RIGHTS
4.1 Introduction
Recognition and protection of pastoral land rights raises a global concerning due to the fact that pastoralists in most countries face the challenge of insecurity of their pastoral land tenure which has evidently resulted to alienation of pastoral lands and land based conflicts. Both the International laws and regional laws have not successfully done away with the challenge of pastoral land insecurity of tenure except for the very few countries that can be considered to have tried to harmonize and tackle this global issue.
With many governments in East Africa claiming a state monopoly on land, more needs to be done to assure the rights and resources of pastoralists as partners in the new development ventures and to make better informed choices as to the best long-term use of their lands. First, there is the elementary issue of the rights, both customary and statutory, of (agro-) pastoralists in Africa to be economically active and politically recognised citizens of their own

countries. 
In their introduction to Pastoralism and Development in Africa: dynamic change at the margins, Catley et al.
 point to the new policy framework of the African Union (AU), which stresses the rights of pastoralists, including the right of access to spatially distributed resources, and the urgency of maintaining and enhancing pastoral mobility as a time-tried strategy to attain efficient use of grazing resources while avoiding environmental degradation.
Pastoralists throughout the World are facing times of turbulent transition. In the past decade, global economic trends have increasingly become investment reality in pastoralists’ territories. Changing land use patterns and disturbances to the environment and livelihoods of pastoralists are obvious in areas like Africa, which is home to one of the largest concentrations of (nomadic, transhumant, and agro-) pastoralists in the world. Pastoral and agro-pastoral communities, who live in these emerging areas of investment and who engage in subsistence economies within larger socio-economic networks, are and will continue to be significantly affected by large-scale commercial investments, both domestic and foreign, by resettlement schemes and by the increasing changes in land holding and land use within their territories, whether externally or internally induced.

4.2 Experience from Other Jurisdictions on Pastoral Land Rights. 
This study has surveyed on three countries to establish the best security of tenure on pastoral lands. These countries are Australia, Canada and Ethiopia, the reason for choosing those countries is not because they have full achieved to protect the security of tenure of pastoral land but because Australia, Canada and Ethiopian pastoral law have tried their level best to address and protect the rights of indigenous people such as pastoralists, their pastoral regime is more clearer in respect of acquisition, development, maintenance, disposition and compulsory acquisition of pastoral land by the states compared to Tanzanian regime. These countries have paved away towards minimizing and combating tenure insecurity on pastoral land through their laws and policies.
4.2.1 The Experience from Australia
Although the Australian Constitution of 1995, known as the Commonwealth of Australia Constitution Act as amended from time to time  has no any provisions relating to human rights and pastoral land rights,   Australia has the Pastoral Land Act,
 which has provisions for the conversion and granting of title to pastoral land and the administration, management and conversion of pastoral land. The Act recognizes Pastoral lease granted in perpetuity, means that the term of the lease continues indefinitely, and perpetual, means that the lease is granted in perpetuity.

The objects of the Act include; to provide a form of tenure of Crown land that facilitates the sustainable use of land for pastoral purposes and the economic viability of the pastoral industry, to provide for  the monitoring of pastoral land so as to detect and assess any change in its condition, the prevention or minimisation of degradation of or other damage to the land and its indigenous plant and animal life, and  the rehabilitation of the land in cases of degradation or other damage, to recognise the right of Aboriginal persons to follow traditional pursuits on pastoral land,  to provide reasonable access for the public across pastoral land to waters and places of public interest, and  to provide a procedure to establish Aboriginal community living areas on pastoral land.
Australian native title and land rights recognise the traditional rights of Aboriginal and Torres Strait Islander peoples to land. Indigenous pastoral land through land trusts is held under various types of tenure in each State.

According to the Australian Rural Industries Research Development Corporation, 
 the land law of Australia originally considered that all the land of Australia belonged to the Crown (the government). In other words, all land was Crown land. The Crown could then grant or create interests in this land. Those interests could be freehold (what is commonly thought of as ‘ownership’ of land) or leasehold. Both of these interests carry with them a legal right to hold, occupy and use the land. That legal right is known as a land title. Land title can be held by a person or an organisation or another legal entity. The granting of freehold land title means that the land is no longer considered Crown land but is ‘owned’ by the person or organisation that holds the land title. Native title and land rights both recognise the traditional rights of Aboriginal and Torres Strait Islander peoples to land. 
However, they are legally very different terms. Native title is based on traditional Indigenous ownership of land and waters. Land rights are a legislative response by parliaments to those traditional rights. Aboriginal land is private property owned under special title. Aboriginal land is not owned by individuals. It is granted as a communal title. Land is formally held by land trusts groups of Aboriginal people who hold the title for the benefit of all the Traditional Owners and people with a traditional interest in the land. Aboriginal groups have acquired land under a variety of titles. These include: pastoral leases, statutory Aboriginal freehold and trustee arrangements. Australia also has Pastoral Land Regulations,
 2015 made under Pastoral Land Act which inter alia provides for the Pastoral leases, access and monitoring of pastoral land and other related matters.
4.2.2 The Experience From Canada

The Canadian Constitution of 1982 recognises a group land rights of  indigenous people known as Aboriginal who are the Indian, Inuit and  Metis people of Canada,
  All private land in Alberta is held under a common law grant from the Crown (with the exception of land held under Aboriginal Title, for example, on reserves). The common law recognizes that all Albertans, as subjects of the Crown, have broad rights to own, use, and enjoy property. The common law also guards property owners against unauthorized government interference. By the same token, pursuant to a valid enactment (legislation) the government may regulate. 

In Canada land owners can be compensated when their lands have been appropriated even when the Statute is silent, the courts have held that all compensation claims in Canada for the expropriation of private property are based in statute. The courts have ruled that compensation is not only intended when the statute says so expressly, but will also be presumed even when the statute is silent on the right to compensation: the Legislature cannot fairly be supposed to intend that private property be confiscated without any compensation.
This position is quite different from that of Tanzania where compensation can only be awardable under legal basis and in the other type of land acquisition a person is merely compensated basing on the unexhausted improvement which is almost s impracticable when it comes to pastoral land which is always un improved.
4.2.3 The Experience From Ethiopia

In Ethiopia, , regional states with a high proportion of pastoralists, such as the Afar Regional State, have started to develop their own land policies, which to some extent take the needs of pastoralists into account.
 Solomon note that: “The 1994 constitution of Ethiopia includes a provision guaranteeing that pastoralists are not to be displaced from rangelands, other provisions in existing federal policy and law reduces the powers of the state to expropriate land in pastoral areas for development.

Bekure, S, observes that, for hundreds of years, pastoralists in Ethiopia’s lowlands have relied on strong customary land tenure systems to survive. Ethiopia’s Constitution broadly recognizes pastoral communities’ right to access land and prevents their involuntary displacement.
 USAID’s assistance to Oromia argues the regional state to produce legislation that strengthens land rights of pastoral communities and build government capacity to implement the legislation will enable the federal Ethiopian government to replicate and scale up these interventions nationally to help secure pastoral land rights, prevent rangeland degradation, improve productivity of rangeland resources and increase economic opportunities for Ethiopia’s 12 million pastoralists.
 
Article 40 ( 5) of the Ethiopian Constitution of 1995 provides clearly that Ethiopian Pastoralists have the right to free land for grazing and cultivation as well as the right not to be displaced from their own lands. Whereas Article 41 (8) of the same Constitution provides that Ethiopian farmers and pastoralists have the right to receive fair price for their products, that would lead to improvement in their conditions of life and to enable them to obtain an equitable share of the national wealthy commensurate with their contribution. 
4.3 Lessons to be Learnt from Other Jurisdictions 
 The best practice of pastoral land rights must focus on seeking to situate pastoralists within the constitutional and legal framework that recognizes pastoralists as citizens and lawful members of communities within which they live. The Constitution of Tanzania must clearly recognize the presence of pastoralists and their rights towards acquisition, maintenance, development, disposition and compensation in cases of both general and compulsory acquisition of their land by the state. This has been observed from Ethiopia and Canada where their Constitutions fully recognize the presence indigenous people and their group land rights to own, use and enjoy their property rights against all sorts of the government unauthorized interference.  The whole Tanzanian pastoral legal regime must recognize pastoralists legitimate members of their communities capable of enjoying their natural resources particularly pastoral land for their livelihood, this can only be achieved by having a statute that fully covers all aspects of pastoral land rights like the Pastoral Land Rights of Australia which has the provisions for conversion and granting of title to pastoral land, t
he Act among other things must ensure the protection of pastoral land through documentation, an avenue for private individuals to own land for pastoral activities and more importantly the sustainable use of land for pastoralism. There is a need for the Tanzanian legal system, policy makers and decision makers to work together in reducing the state power to expropriate pastoral land without payment of compensation, The Village Land Act and the Land Acquisition Act should be coached in a way that favors pastoralists with their right to protection and compensation of their land especially the value for the land appropriated. 
The good example can been derived from Canada where land owners can be compensated when their lands have been appropriated even when the Statute is silent, the courts in Canada have held that all compensation claims in Canada for the expropriation of private property are based in statute. The courts have ruled that compensation is not only intended when the statute says so expressly, but will also be presumed even when the statute is silent on the right to compensation. In Canada the Legislature cannot fairly be supposed to intend that private property be confiscated without any compensation
4.4 Conclusion

The increasing battle between Pastoral rights and other land users rights such as agriculturists, investors, tourism sector can only be tacked by both the policies and laws that clearly stipulates the rights and duties of each group of land user and setting a clear demarcation that would prevent overlapping of these 

CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.1 Introduction

The main objective of this study is to assess the effectiveness of the law regulating Pastoral land rights in Tanzania with a view of bridging the existing legal gaps. This has been done by evaluating the existing legislations in the country that regulate pastoral land rights in the country. In order to achieve this, the study was premised on the following research questions; (i) What are the laws regulating pastoral land rights in Tanzania? (ii) Does the existing pastoral land rights regime adequately address the security of tenure, acquisition, ownership, maintenance and development of the pastoral land? (iii) What are the experience and lessons learnt from other jurisdictions concerning Pastoral Land rights? (iv) Which regulatory framework should be adopted to effectively regulate pastoral land rights in Tanzania?
The specific objectives of the study were to identify the existing legal gaps in the current laws regulating pastoral land rights, to analyse the existing different laws applicable on regulating pastoral land rights  in Tanzania, to conduct a survey from other jurisdictions regarding pastoral land right and to suggest a comprehensive legal framework of the land laws that promotes and ensures the protection of land rights to pastoralists as the basic right for their wellbeing.

5.2 Conclusion

The study has clearly answered all four questions that were raised at the beginning of the study, eventually, Pastoral Land Rights in Tanzania is being regulated by multiple legislations which in essence do not compliment each other as they have failed to adequately provide security of tenure of pastoral lands, pastoralists rights over their pastoral lands is jeopardized, as their land is at risk of being taken at any time without  proper arrangements of fair, adequate  and prompt compensation, the Law especially the Village Land Act treats pastoral land the same as agricultural land while these two types of land differ in terms of usage, management and development 
Despite the efforts made by the current Pastoral land regime , there are several legal challenges that need special attention in order to fully guarantee pastoralists of their rights over pastoral lands. The laws need to be strengthened to provide security of tenure for pastoral lands, issues of pastoral land acquisition, management, development and disposition should be very well and clearly addressed by the laws.
The situation of Pastoralists in Tanzania is deteriorating due to policies which are not favourable to their ways of life. 
Other factors are pressure for land and natural resources brought about by foreign and local investments. Dispossession of pastoral land and natural resources is constantly taking place via the creation of protected areas, military bases, urbanization, poor governance and marginalization of Pastoralists. There are no redress mechanisms in place and pastoralists receive no compensation from the violations and losses they suffer. Both the policies and the laws especially the Constitution, the Grazing land and Animal feed Resources Act and the Village Land Act do not adequately recognize and address pastoral land rights by having provisions that guarantee, promote and protect the rights of indigenous peoples in Tanzania.

5.3 Recommendations

In line with the aforementioned weaknesses of the existing pastoral land rights, the researcher herein below recommends for the following measures;

i. The Constitution should be amended to specifically recognize  the rights of indigenous people such as pastoralists, their right to acquire, maintain, develop and use their land freely in exclusion of others should be well articulated and in cases of compulsory acquisition by the state, the pastoralist whose land will be appropriated should be paid fair and prompt compensation.

ii. The Grazing Land and Animal Resources Act, should be amended to provide for a detailed definition of the term grazing land, it should encompass all the incidences of pastoral land which includes acquisition, maintenance, development, fair and prompt compensation and how such compensation shall be assessed on pastoral land which is always considered to be un occupied or un used land. Also the Act should clearly provide for the protection of pastoral land by way of documentation, the said Act should allow individual occupation of pastoral land and the said occupation be secured by title deeds to exclude others from encroaching on the same.  
iii. The Village Land Act should be amended and provide for the procedures of acquisition of pastoral land, the Act should clearly provide for what amounts to unexhausted improvement on pastoral land, how compensation can be assessed on pastoral land, the Act should restrict the Village land from easily being converted and allocated to investors at the expense of the pastoralist loosing their own land.
iv. The Land Acquisition Act should be amended to differentiate the modes of assessing compensation on pastoral land, criteria to be used in paying compensation and mostly the Act should consider paying compensation on pastoral land basing on the value of land rather than the so called unexhausted improvement. 
v. There must be a clear harmonization between Pastoral laws, Investment Laws, Environmental Conservation Laws, Mining and Forestry Laws and the National Park to ensure that those laws operate friendly without affecting other users of land especially pastoralists.
vi. Providing education to both the general public and State officials about laws that promote responsible governance of pastoral lands and harmonizing legislation and streamlining legal and administrative procedures to establish accessible and efficient procedures can be realized in all administrative and judicial institutions at every level of pastoral land governance. 
vii. There is also the need to ensure that the national judiciary and all officials responsible for adjudicating conflicts apply national laws that promote responsible governance of tenure and to create or strengthen local, culturally-appropriate alternative dispute resolution bodies to ensure that pastoral land conflicts are resolved in a timely manner.

viii. Establishing national pastoral land policy and law by following the principles and elements mentioned in this chapter will contribute to better governance and potentially improve the condition of the soil and lead to sustainable agricultural systems. 
ix. Customary rights in land cannot stand on their own much longer, but should now be used as the basis for establishing legally recognised boundaries for the purposes of registration. Along with the registration of their lands, pastoralists should be helped to draw land-use plans to avoid conflicts arising from the demands of various land use.
x. Also land administration systems have to be put in place to make security of tenure rules operational and enforceable, and the rules and practices governing such systems will define how pastoral land tenure rights are accorded and managed by State authorities. Efficient procedures related to pastoral land administration generally allow transactions to be completed quickly, inexpensively, and transparently.
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