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ABSTRACT
This thesis investigates the national prosecution of international crimes in Africa
with specific focus on Rwanda, Uganda and Kenya. The study has traced the
prosecution of international crimes in Africa from the period international criminal
justice was incepted to date. The study engaged doctrinal and empirical legal
research in collection of data. The thesis gives an account of African position in
different eras of the development of international criminal justice. On the basis of
this account, it has been concluded that, historical factors have played part in the
passiveness of African countries towards the prosecution of international crimes in
domestic courts. The thesis further provides an analysis of the existing legislative
framework for the prosecution of international crimes at regional, sub-regional and
country level in Africa. This analysis provides the substantive law that exists in the
area of international criminal justice as it stands today. The laws have improved over
the years and it is concluded that there is a reasonable legal framework addressing
core international crimes in selected countries. Being anchored in two parameters
namely legislative framework and practice; the study also provides the practice of
Africa in prosecuting international crimes at regional, sub regional and country level.
There is more emphasis on the practice of selected countries which leads to the
conclusion that, domestic courts could offer viable venue for the prosecution of
international crimes where identified challenges are addressed. With this flow, the
study gives a conclusion on the legislative framework and practice in national
prosecution of international crimes in Africa with particular focus on Kenya, Rwanda

and Uganda.
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CHAPTER ONE

INTRODUCTION
1.1  General Introduction
When one reads literature on international criminal justice, such a person may be
tempted to draw a conclusion that prosecution of international crimes is mainly done
before international courts or tribunals.! To the contrary, national courts are primarily
vested with the obligation of prosecuting international crimes perpetrated in a
territory.” When reference is made to the term international crimes in this thesis, the
meaning is limited to the core international crimes under article 5 (1) of the Rome
Statute of the International Criminal Court (ICC).® These are: crime of genocide,*

war crimes,” crimes against humanity® and the crime of aggression.’

Historically, European countries have been forthcoming in carrying out prosecution
of international crimes in domestic courts with particular focus on prosecuting
international crimes perpetrated outside their territories by persons who are not their

citizens.® Universal jurisdiction has therefore been used successfully.’® Cases like

There has been a thorough analysis of the historical development under chapter three of the thesis
which illuminates the dominance of international tribunals in the prosecution of international
crimes.

This reasoning has been derived from the Rome Statute of the International Criminal Court
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court U.N. Doc. A/Conf.183/9 where in its preamble recognizes the
inherent obligation placed upon states to ensure that prosecution of international crimes is carried
out. The primacy has also been elaborated under chapter 4 of the thesis.

Ibid.

Ibid., article 5(a).

Ibid., article 5(b).

Ibid., article 5(c).

Ibid., article 5(d).

From available information it is evident that the prosecution before domestic courts in Europe has
not centered on prosecuting Europeans for perpetrating international crimes but rather the focus
has been on other nationals that have perpetrated international crimes outside Europe. Germany
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Pinochet'® and the Prosecutions in Belgium of Rwandese for the 1994 genocide
famously referred to the Butare four (Vincent Ntezimaro, Alphonse Higaniro,
Consolata Mukangango and Julienne Mukabutera)™* are classic examples. The arrest
of General Karanzi Karake of Rwanda is another exercise of jurisdiction (universal
or passive personality) by European countries on African indicted officials.*? The
prosecution of international crimes under the universality principle in Europe was
facilitated by the presence of legislative framework authorizing national courts to

prosecute international crimes under the principle.™

On the other hand, prior to the 1990s impunity for international crimes committed in
the African continent prevailed."* No accountability was sought until in the mid-

1990s when Ethiopia prosecuted perpetrators of international crimes during the

and Former Yugoslavia are the exception to this general conclusion because domestic prosecution
of international crimes perpetrated in those territories has been evident.

Kaleck W., “From Pinochet to Rumsfeld: Universal Jurisdiction in Europe,” Michigan Journal of
International Law, 2009, pp. 931 — 958. The author assessed the practice of applying universal
jurisdiction in European countries particularly Belgium, France, Switzerland, United Kingdom,
The Netherlands, Scandinavia, Germany, Austria and Spain.

R. v. Bow Street Metropolitan Stipendiary Magistrate and Others, ex parte Pinochet Ugarte (No.
3), 2 All E.R. 97 (H.L. 1999).

Reydams L., “Belgium's First Application of Universal Jurisdiction: The Butare Four Case,”
Journal of International Criminal. Justice, 2003, pp. 428 — 436. The author has given a
background of the cases, summary of the trial and assessed the merits and shortcomings of the
cases.

Wilkinson T., “Spain indicts 40 Rwandan officers Jurist charges officials in massacres after 1994
genocide. President Kagame is accused, but he has immunity,” February 07, 2008, available at
http://articles.latimes.com/2008/feb/07/world/fg-rwanda7 [Accessed 20 July 2015]; Audiencia
Nacional (Central Examining Magistrate No 4) (Spain) 6 February 2008. The courts in UK have
dismissed the request to extradite and surrender General Karanzi.

Cryer R. and Bekou O., ¢ International Crimes and ICC Cooperation in England and Wales,
Journal of International Criminal Justice, 2007, No. 5, p. 441; Sluiter G., ‘Implementation of the
ICC Statute in the Dutch Legal Order’, Journal of International Criminal Justice, 2003 No. 2, p.
158; Hay J., ‘Implementing the ICC Statute in New Zealand’, Journal of International Criminal
Justice, 2003, No. 2, p. 191.

A detailed analysis of this has been provided for under chapter three of the thesis and amplified in
country specific chapters that are chapter 6, 7 and 8.
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period General Haile Mariam Mengistu was in power.” Recently, the African
continent has witnessed the trials of international crimes perpetrated in the 1980s in
Chad.’® The recourse that was taken in 1990s was to extradite the perpetrators to
European countries or surrender them before international courts namely the
International Criminal Tribunal for Rwanda (ICTR) and the Special Court for Sierra
Leone (SCSL)Y" coupled with domestic prosecutions of low level perpetrators. The
domestic prosecutions emanating from this practice have been the most successful

encounters of prosecution of international crimes before domestic courts in Africa.’®

After the International Criminal Court (ICC) was established, Africa has been setting
a trend by not fulfilling their primary duty and surrendering cases to the ICC or the
ICC prosecutor and the Security Council taking such cases before the Court. For
example, Uganda was the first country to refer cases before the ICC." Since the
referral was made, only one case has been on trial before the Ugandan courts and an

extradition of a rebel Jamil Mukulu has been successfully sought following the

> Tiba F., “The Trial of Mengitsu and other Derg members for Genocide, torture and summary

executions in Ethiopia’ in Murungu C. and Biegon J., (eds), Prosecuting International Crimes in

Africa, op. cit, pp. 163-184.

The trials of Hissene Habre before the Extra ordinary Chambers in Senegal have been discussed

in chapter 5 of the thesis.

Blakesley C.L., ‘Extraterritorial Jurisdiction’ in Bassiouni M.C., (ed) International Criminal

Law: International Enforcement, 3" edition, Laiden, The Netherlands , 2008, p 85; Bangamwabo

F., International Criminal Justice and the Protection of Human Rights in Africa, p. 105 at 106;

Statute of the International criminal Tribunal for Rwanda, U.N. Doc. S/RES/955 (1994) Available

at http://www.un.org/ictr/statute.ntm[Accessed 24 February 2013]; UN Security Council

Resolution 1325 (2000) 14 August 2000 in Kai Ambos and Mohamed Othman (Eds) The new

approaches in international criminal justice Kosovo, East Timor, Sierra Leone and Cambodia

(2003) at 250.

Chapter 6 of the thesis has provided in detail how Rwanda serves as a good example of domestic

prosecution of international crimes in Africa.

9 Prosecutor v Joseph Kony, Vincent Otti, Okot Othiambo and Dominic Ongwen ICC-02/04-01/05.
Information available at
http://www.icccpi.int/en_menus/icc/situations%20and%20cases/situations/situation%20icc%200
204/Pages/situation%20index.aspx [Accessed 7 November 2013].
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decision of Resident Magistrate at Kisutu Resident Magistrate Court in Dar es
Salaam.?® In Kenya the call for prosecution of perpetrators of post-election violence
was not welcomed politically.?! Efforts to establish a local tribunal that would
prosecute the perpetrators were turned down by Kenya’s political organ even after
the legislative framework was in place.”” This scenario is what led the ICC
prosecutor to invoke the proprio motu powers. Therefore, this thesis examines the
law and practice of national prosecution of international crimes in Africa.
Throughout the thesis, the words national and domestic are used interchangeably to

mean the same thing.

1.2 Background to the Study
Africa has been plagued by mass violence as a result of non international armed
conflicts and generalized violence. It is suggested that almost half of the countries in

23 At least 20 countries

the continent have experienced or still experience conflicts.
South of Sahara have experienced civil war.?* In general, the conflicts in African
countries have been characterized by serious human rights violations. These range

from wide spread murder, rape, mutilation of civilians and recruitment of child

20
21

The accused has been remanded in custody in Uganda awaiting trial.

Parliament Rejects a Local Special Tribunal “The Bills were, however, rejected by 101 — 93
votes. 145 votes being two thirds of the 222 legislators were required for the constitutional
amendments.” Information available at
http://www.statehousekenya.go.ke/news/feb09/2009120201.htm [Accessed 30 October 2013].
The Constitution of Kenya (Amendment) Bill of 2009 available at www.kenyalaw.org [Accessed
30 October 2013].

Gettleman J., ‘Africa's Forever Wars Why the continent's conflicts never end,” Available at
http://www.foreignpolicy.com/articles/2010/02/22/africas_forever wars [Accessed 5 February
2014].

Elbadawi 1. and Sambanis N., “Why are there so many civil wars in Africa? Understanding and
Preventing Violent Conflicts” Journal of African Economies 2000 page 1-31 at 1.
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soldiers™ to name just a few. Evidence of these violations are visible from country

reports of various African states including Sierra Leone,?® Rwanda,?’ Mali,® Central

Africa Republic (CAR),® Kenya, Uganda, Chad,*® Sudan,* South Sudan,®
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32

As of 2012 child soldiers recruitment has been documented in countries like Chad, Human Rights
Watch, ‘Early to War: Child Soldiers in the Chad Conflict17 July 2007°,

Available at http://www.hrw.org/reports/2007/07/16/early-war [Accessed 5 February 2014];
Somalia see Human Rights Watch, ‘No Place for Children: Child Recruitment, Forced Marriage
and Attacks on Schools in Somalia 20 February 2012°; Central African Republic, Democratic
Republic of Congo, South Sudan, Mali and Sudan see Human Rights Watch, ‘Child Soldiers
World Wide 12 March 2012,” Available at http://www.hrw.org/news/2012/03/12/child-soldiers-
worldwide [Accessed 5 February 2014].

Human Rights Watch “We will kill you if you cry” Sexual Violence in the Sierra Leone Conflict
17 January 2003. Available at http://www.hrw.org/en/reports/2003/01/16/well-kill-you-if-you-cry
[Accessed 5 February 2014]; further reports indicated massive mutilation of civilian limbs and
murder see Human Rights Watch Shocking war crimes in Sierra Leone: New Testimonies on
mutilation, rape of civilians 25 June 1999 Available at
http://www.hrw.org/news/1999/06/24/shocking-war-crimes-sierra-leone [Accessed 5 February
2014].

Human Rights Watch, ‘Genocide in Rwanda 1 May 1994°,

Available at http://www.hrw.org/reports/1994/05/01/genocide-rwanda [Accessed 5 February
2014].

Human Rights Watch Mali, ‘“War crimes by Northern Rebels Armed; Groups Commit Rape, use
Child Soldiers” 30 April 2012, Available at http://www.hrw.org/news/2012/04/30/mali-war-
crimes-northern-rebels [Accessed 5 February 2014].

Human Rights Watch Central African Republic, ‘War Crimes by Ex-Seleka Rebels Hold
Commander Accountable for Attack on Town 25 November 2013°,

Available at  http://www.hrw.org/news/2013/11/24/central-african-republic-war-crimes-ex-
seleka-rebels [Accessed 5 February 2014]. Human Rights Council Special session of Human
Rights Council appoints Independent Expert on situation of human rights in Central African
Republic Available at
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=14186&LangID=E
[Accessed 6 February 2014]. Amnesty International Central African Republic: More than 50
Muslims killed in two attacks 24 January 2014 Available at http://www.amnesty.org/en/news/car-
50-muslims-killed-2014-01-24 [Accessed 6 February 2014].

Henry J., ‘Digging up Mass Graves in Chad The Habré Trial: 23 Years on12 December 2013’,
Available at http://lwww.hrw.org/news/2013/12/12/digging-mass-graves-chad [Accessed 6
February 2014].

Letter to Human Rights Council on the Human Rights Situation in Sudan August 23, 2013
Available at http://www.hrw.org/news/2013/08/23/sudan-letter-human-rights-council-human-
rights-situation-sudan-0 [Accessed 6 February 2014] which revealed that about 300,000 people
were displaced from Darfur region and there are evidence of large scale attacks in Salmat villages
in April 2013.

Wheeler S., ‘Counting the Dead in South Sudan 30 January 2014°,

Available  at  http://www.hrw.org/news/2014/01/30/dispatches-counting-dead-south-sudan
[Accessed 6 February 2014]; Henry J., ‘Justice Cannot Wait in South Sudan’ 31 January 2014
Available at http://www.hrw.org/news/2014/01/31/justice-cannot-wait-south-sudan [Accessed 6
February 2014]. Human Rights Watch South Sudan: ‘Ethnic Targeting, Widespread Killings
Civilian Protection, Independent Inquiry Needed January 16, 2014°, available at
http://www.hrw.org/news/2014/01/16/south-sudan-ethnic-targeting-widespread-Kkillings
[Accessed 6 February 2014].
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http://www.hrw.org/news/1999/06/24/shocking-war-crimes-sierra-leone
http://www.hrw.org/reports/1994/05/01/genocide-rwanda
http://www.hrw.org/news/2012/04/30/mali-war-crimes-northern-rebels
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http://www.hrw.org/news/2013/11/24/central-african-republic-war-crimes-ex-seleka-rebels
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http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=14186&LangID=E
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Zimbabwe,** Democratic Republic of Congo (DRC),* and Ivory Coast.*® Reports
have indicated the number of victims of generalized violence and internal armed
conflict in Africa is increasing at alarming rate. Some of the victims are dead and

others internally displaced or have become refugees in other countries.

To just give a rough picture of the brutality of the civil wars and internal unrests in
Africa, a snippet survey of the number of victims indicates that during the Sierra
Leone civil war, more than 50,000 people died and thousands suffered mutilations.
During the Rwanda genocide, 800,000- 1,000,000 people were killed and 2 million
people became refugees.*® During the Uganda civil war, it is estimated that around
100,000 victims were killed.*” For the duration of the Kenyan post-election violence,
more than 1,200 people were killed and about 600,000 internally displaced.® Things
are even worse in the Democratic Republic of Congo. It is reported that 5,400,000
people have died since 1998.% All these human rights violations form part of one or

more prohibited conduct under international law known as international crimes.

% Perpetual Fear Impunity and Cycles of Violence in Zimbabwe March 8, 2011

available at http://www.hrw.org/node/96946 [Accessed 6 February 2014].

Human Rights Watch Condemns Security Council's Inaction in face of Evidence of Crimes
Against Humanity in the Democratic Republic of the Congo July 15, 1998 Available at
http://www.hrw.org/news/1998/07/14/hrw-condemns-security-councils-inaction-face-evidence-
crimes-against-humanity-democr [Accessed 6 February 2014].

Human Rights Watch Ivory Coast: Call for the protection of civilians and respect of the
population’s fundamental rights December 16, 2010 Available at
http://www.hrw.org/news/2010/12/16/ivory-coast-call-protection-civilians-and-respect-
population-s-fundamental-rights [Accessed 6 February 2014].

Information available at http://worldwithoutgenocide.org/genocides-and-conflicts/rwandan-
genocide [Accessed 6 February 2014].

Webb M., ‘Uganda civil war victims laid to rest Many human remains being buried by loved ones
with the dignity not possible during country's long conflict 31 Dec 2013°. Available at
http://www.aljazeera.com/video/africa/2013/12/uganda-civil-war-victims-laid-rest-
20131231165326901995.html [Accessed 6 February 2014].

Information available at http://www.irinnews.org/in-depth/76116/68/kenya-s-post-election-crisis
[Accessed 6 February 2014].

Information available at http://www.rescue.org/special-reports/special-report-congo-y [Accessed
6 February 2014].
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International crimes are conduct which are so serious and grave that they bring about

concern to the community of states in general.*

A comprehensive understanding of
what the term entails has been discussed in chapter two. However, it is important to
point out that, the understanding of international crimes for the research is limited to
those crimes listed under article 5(1) of the Rome Statute of the International
Criminal Court (ICC).** These are: crime of genocide,* war crimes,* crimes against
humanity* and the crime of aggression.*® There are other crimes that have been
recognized as international crimes within the African regional block.”® A
comprehensive list has been provided for in later chapters of the thesis.

In the event international crimes are committed, territorial states become under an
obligation to ensure the perpetrators are prosecuted and thus bringing justice to the
victims. The obligation placed on states to prosecute perpetrators of human rights

abuses is not a recent development. It can be traced from treaties which date back to

the 19™C. The duty to prosecute at national level is well enshrined under the body of

“ Rome Statute of the International Criminal Court United Nations Diplomatic Conference of

Plenipotentiaries on the Establishment of an International Criminal Court U.N. Daoc.
A/Conf.183/9. The characterisation of a conduct as international crime takes aboard two things.
These are the nature of general interest being protected by international community and the extent
of conduct that violates the general interest. This enables the limitation of conduct that would
amount to international crime to those which serious affect the general interest of the international
community.

U Ibid.

2 Ibid., article 5(a).

" Ibid., article 5(b).

* |bid., article 5(c).

** |bid., article 5(d).

" The adoption of the Protocol on the Amendment to the Protocol to the Statute of the African
Court of Justice and Human Rights. The Annex Statute of the African Court of Justice and
Human and Peoples’ Rights under article 28 A has expanded the list of crimes that are recognized
as international crimes by the African Union. The list provided under this article underscores the
inclusion of crimes with an international element and also crimes such as piracy, terrorism and
trafficking of Hazardous Wastes. Further, other crimes recognized purely rest within domestic
sphere such as unconstitutional change of government and corruption.



international humanitarian law (IHL).*” Other treaties like the Genocide
Convention®® and the Convention Against Torture*® impose a similar obligation on
member states. The permanent International Criminal Court’s (ICC) founding
document™ has also endorsed an understanding of the customarily imposed duty®' on
national states to prosecute international crimes. Hence, national courts are given
primacy in prosecuting core international crimes. As such, the ICC only takes cases

when national courts are not prosecuting.*

Apart from international treaties which African countries are party to, African
continent under the African Union (AU), has in a number of occasions expressed its
commitment to end impunity to international crimes. This is evidenced in the African
Union Constitutive Act,>® the Protocol for the Prevention and Punishment of the

Crime of Genocide, War crimes and Crimes against Humanity and all forms of

47 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field, 75 U.N.T.S. 31 entered into force Oct. 21, 1950; article 49; Geneva
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members
of Armed Forces at Sea, 75 U.N.T.S. 85, entered into force Oct. 21, 1950 article 50; Geneva
Convention relative to the Treatment of Prisoners of War, 75 U.N.T.S. 135, entered into force
Oct. 21, 1950 article 129; and Geneva Convention relative to the Protection of Civilian Persons in
Time of War, 75 U.N.T.S. 287, entered into force Oct. 21, 1950 article 146.
8 The Convention on the Prevention and Punishment of crime of Genocide, 78 U.N.T.S. 277 (1951)
articles 1, 4, 5 and 6.
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
G.A. res. 39/46, U.N. Doc. A/39/51 (1984), entered into force June 26, 1987 articles 4 5and 7.
Rome Statute; Naqvi Y., “Amnesty for War Crimes: Defining the Limits of International
recognition,” International Review of the Red Cross, 2003, Vol 85, No 851, p. 583 and 599.
Bassiouni M.B., Crimes Against Humanity in International Criminal Law, Martinus Nijhof
Publishers, The Hague, Netherlands, 1999, p. 209. UN Commission on Human Rights Resolution
1999/1ECN para 2; UN Commission on Human Rights Report of the Independent Expert to
update the set of principles to combat impunity 2005.
Paper on some policy issues before the Office of the Prosecutor, ICC-OTP-2003, September
2003, available at http://www.icc-cpi.int/nr/rdonlyres/policy paper.pdf [Accessed 2 June 2013] at
4,
Article 4(h) which gives member states rights to intervene in cases of war crimes, crimes against
humanity and genocide.
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http://www.icc-cpi.int/nr/rdonlyres/policy_paper.pdf

Discrimination (relevant to the Great Lakes Region member states),>* The
envisioned extension of the mandate of the East African Court of Justice®™ and the
African Court of Human and Peoples’ Rights® to have jurisdiction on international
crimes and the efforts of the African sub regional organizations in urging states to

fulfil their obligations in order to end impunity to international crimes.®’

Following these treaties and customarily imposed obligations, African states are on
the spotlight. It is expected that states will carry out the prosecution of international
crimes at domestic level. In the event that they are unable or unwilling to do so, other
recourses can be taken. This is either to extradite the perpetrators to a third state or
surrender the accused before an international court. This research aimed at bringing
to the fore African practice in relation to the discharge of obligations placed upon
member states by the above treaties and the role played by individual states to fulfill

such obligation.

% International Conference on the Great Lakes Region of 26" November, 2006. The Protocol is part

of the Great Lakes Pact and came into force in 2008. Available at
http://www.icglr.org/index.php/en/genocide-prevention[Accessed 6" January 2014]. It is with
emphasis that the relevant provisions imposing a duty to prosecute international crimes are given
an elaborate discussion in chapter three of the thesis. Further, the country study chapters i.e. 6,7
and 8 provide an overview of the treaties to which a country is a party to.
% Communique of the 15" Ordinary Summit of the EAC Heads of States Kampala Uganda 30"
November, 2013 available at
http://www.eac.int/news/index.php?option=com_docman&task=doc_download&gid=353&Itemi
d=73. [Accessed 6" January 2014].
See information available at http://www.african-court.org/en/index.php/2-home?start=3
[Accessed 13" January 2014].
" See the Windhoek Plan of Action on ICC Ratification and Implementation in SADC May 2001.
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1.3 Statement of the Problem

In Africa, the ICC has intervened in nine (9) accounts to end impunity to
international crimes in the continent.”® This has led to the concentration of ICC cases
emanating from Africa a practice that has fuelled discontent from African leaders.>
The position supported by African leaders is that the ICC is biased specifically
targeting African leaders.®® The question that remains unanswered is whether the
contention is founded. Noteworthy is the fact that only 10 countries out of 34 African
member states to the Rome Statute have legislation addressing core international
crimes. In other counties there is very sketchy legislative framework rendering the

prosecution of international crimes as such difficult.

Further, when surveying the cases before the ICC, it is notable that, domestic courts
have not been active in prosecuting the perpetrators. This is a condition precedent for
passing of admissibility test before the ICC. Can one talk of bias without fulfilling
the primary duty to prosecute international crimes? Why then have African countries
been reluctant or unable to prosecute international crimes before their domestic
courts? These questions brought a need to investigate why African states have not
been forthcoming in prosecuting international crimes at domestic level by examining
the law and practice. A selection of three countries i.e. Kenya, Uganda and Rwanda

was made.

®  See information available at https://www.icc-cpi.int/pages/situations.aspx [Accessed 10 August

2016].
% Kimenyi M.S., “Can the International Criminal Court Play Fair in Africa?,” 17 October 2013,
Available at http://www.brookings.edu/blogs/africa-in-focus/posts/2013/10/17-africa-

international-criminal-court-kimenyi Accessed 21 October 2013.
60 H
Ibid.
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1.4  Objectives of the Study
1.4.1 General Objective
The main objective of this study was to examine why African countries have been

passive in prosecuting international crimes.

1.4.2 Specific Objectives

The following specific objectives accompanied the main objective.

a. To examine the legislative framework that is available in selected African
states and assess whether they offer a tool for the realization of
prosecution of international crimes at municipal level.

b. To analyze the practice of national courts in dispensing justice to the

victims of international crimes.

1.5  Significance of the Study

The study has answered the question why African countries have been passive
towards prosecuting international crimes at domestic level. This has given an
understanding of the practice of Africa and reasons behind it which is paramount in
enhancing national prosecution of international crimes as envisioned by the Rome
Statute and prosecutorial policies of the ICC prosecutor. The study will therefore
help African countries to know which areas (including investigation, prosecution and
witness protection) need strengthening in order to achieve optimal results as they

strive to bring about accountability in the continent.

Drawing from a comparative analysis of existing laws, it has put forth a review of

what the continent is offering thus far in terms of the body of domestic legislation
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criminalizing international crimes. The legal framework has been deduced from the
AU level to the countries under study. The thesis has highlighted the strengths of the
current framework and has proposed areas of improvements where necessary. The
thesis is therefore a benchmark in what Africa is offering and what other African
states need to do in order to have comprehensive legal framework for domestic

prosecution of international crimes.

Finally, the study shall enable Africa to know how best it can achieve the prosecution
of international crimes purely at domestic level as stated in chapter 9. This has been
done from analyzing the current domestic prosecutions, highlighting the challenges

faced and proposed ways on how to overcome those challenges.

1.6 Literature Review

The literatures reviewed have been broken down into sections to give an easy
coverage and understanding of the content that has been analyzed. They have
covered an array of issues pertaining to international criminal law and justice.
Therefore, despite the fact that writers have been grouped in one cluster, they may
have partially written something concerning a cluster to which they have not been
included. The sections should therefore not be construed to totally limit coverage of

the works of the authors reviewed.
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Werle,®*  Smeulers and Grunfeld,®> McGoldrick,”® Sunga,®® Bantekas and
Nash,®Bassiouni® Belleli®’and Cassese® have comprehensively covered a general
understanding of international criminal law. They have traced its origin from the
Nuremberg and the Tokyo trials held after the Second World War. Thereafter,
reference has been made to the ICTR and the ICTY and subsequently the national
cum internationalised courts in Cambodia, Kosovo, East Timor and Sierra Leone.
The era we live in today is the icing of international criminal law which is marked by
the establishment of the Permanent International Criminal Court. This approach
gives an understanding of jurisdictional relationship between international courts and
domestic courts, developed from primacy of international courts to complementarity

under the ICC.

The authors have further covered the general principles of international crimes. This
set of literature is limited as it does not bring African practice in relation to

prosecution of international crimes at domestic level. Further, in all historical

8 Werle G. and Burghardt B., “Do Crimes Against Humanity Require the Participation of a State

or a ‘State-like’ Organization?,” Journal of International Criminal Justice, 2012, No. 10, pp.
1151-1170.

Smeulers A. and Grunfeld F., International Crimes and Gross Human Rights Violations: A multi
and Interdiscplinary textbook, Martinus Nijhoff Publishers, Laiden, The Netherlands, 2011.
McGoldrick D., The Permanent International Criminal Court, Hart Publishing, Portland, United
States of America, 2004.

Sunga L.S., The Emerging System of International Criminal Law: Developments in Codification
and Implementation, Kluwer Law International, The Hague, The Netherlands, 1997.

Bantekas I. and Nash S., International Criminal Law, Cavendish Publishing Limited, London,
The United Kingdom, 2003.

Bassiouni M.C., Crimes Against Humanity in International Criminal Law, Kluwer Law
International, The Hague, The Netherlands, 1999.

Belleli R., ‘The Establishment of the System of International Criminal Justice’ in Belleli R., (ed)
International Criminal Justice Law and Practice: From the Rome Statute to its Review, Ashgate
Publishing Limited, Farnham, United Kingdom, 2010 pp. 5-62.

Cassese A., ‘From Nuremberg to Rome: International Military tribunals to The International
Criminal Court’ in Cassese A., Gaeta P. and Jones R.W.D.J., The Rome Statute of the
International Criminal Court: A Commentary, 2008, vol 1, pp. 1-18; Cassese A., International
Criminal Law, Oxford University Press, Oxford United Kingdom, 2008.
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account of the development of international criminal law there has not been a
thorough analysis of where Africa stood and the role played if any in the
development of international criminal law. Example, international crimes committed
during the colonial period and cold war period in Africa have not been pointed out.
Further, the lack of accountability during that time and how it has affected African
practice in relation to the prosecution of international crimes has also not been
articulated. The researcher bridged an understanding on the developments of
international criminal law by placing Africa and the practice of prosecuting

international crimes during colonial period and decades after independence.

Another cluster of literature is from Cryer, Friman, Robinson, Wilmshurst,®® Werle,™
Pocar,”" Mose,’? Schabas’® and Winter’® who have accounted for prosecution of
international crimes before international courts; the Nuremberg, Tokyo tribunals,
ICTY and the ICTR. The tribunals’ jurisprudence is both ground breaking and
innovative. The criminalization of rape as a conduct amounting to genocide,” the

incitement of genocide by the media and the categorization of recruitment of child

%  Cryer R., et al, An Introduction to International Criminal Law and Procedure, Cambridge

University Press, New York, The United States of America, 2010.

Werle G., Principles of International Criminal Law, TMC Asser Press, The Hague, The
Netherlands, 2005.

Pocar ., “The Experience of the UN Tribunals and their Completion Strategies’ in Belleli R., (ed),
International Criminal Justice Law and Practice: From the Rome Statute to its Review, op. cit,
pp. 67-77.

Mose E., ‘The International Criminal Tribunal for Rwanda’ Justice’ in Belleli R., (ed), op. cit, pp.
79-99.

Schabas W.A., The United Nations International Criminal Tribunals: The Former Yugoslavia,
Rwanda and Sierra Leone, Cambridge University Press, Cambridge, United Kingdom; Schabas
W.A., An Introduction to International Criminal Court, Cambridge University Press, Cambridge,
The United Kingdom, 2011.

Winter R., “The Special Court for Sierra Leone’ in Belleli R., (ed), International Criminal Justice
Law and Practice: From the Rome Statute to its Review, op. cit, pp. 101-121.

Prosecutor v Akayesu Judgement ICTR-96-4 —T.
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soldiers as a crime under international law™ are a legacy of the Courts. Other
achievements include the realization and continuation of international efforts to end

impunity to international crimes.

Roy lee,”” Ocampo,” Barnes™ and Guariglia® have added on an understanding of
the prosecutions at the ICC. The ICC thus far has been characterized by a practice
referred to as " self-referral and its cases are concentrated in Africa. The ICC has
however been crippled by ineffective enforcement mechanism. Since the cluster of
literature was not envisioned to cover domestic prosecution of international crimes, it
aided the researcher in the historical account chapters where prosecutions were
mainly centred before international tribunals. Further, the thesis has then made an
expansion by bridging an understanding of domestic prosecution of international

crimes in Africa.

The prosecution of international crimes under universal jurisdiction is based on the
universality principle. Noteworthy, the previous writers who wrote on the

prosecution of international crimes under international courts have briefly touched on

® " The Prosecutor v Alex Tamba Brima, Brima Bazzy Kamara and Santigie Borbor KanuSCSL-04-

16-T.

Lee R., The International Criminal Court: The Making of the Rome Statute--Issues, Negotiations,
and Results, Kluwer Law International, The Hague, Netherlands, 1999.

Ocampo L.M., ‘The International criminal Court in Motion’ in Stahn C. and Sluiter G., The
Emerging Practice of the International Criminal Court, Martinus Nijhoff Publishers, Laiden, The
Netherlands, 2009 p. 13.

Barnes G.P., “The International Criminal Court Ineffective Enforcement Mechanisms: The
Indictment of President Omar Albashir,” Fordharm International Law Journal, 2011, vol 34, No.
6, pp. 1584-1619.

Guariglia ., ‘“The Selection of Cases by the Office of the Prosecutor of the International Criminal
Court’ in Stahn C. and Sluiter G., The Emerging Practice of the International Criminal Court, op.
cit,p. 209.
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the subject. However, writers like Cassese,® Blakesley,® Lafontaine,® O’Keefe,®*
Bassiouni,% Inazumi®® and Orentlicher®” have generously covered the topic. The
prosecution of international crimes under this heading stems from the understanding
of principles codified in the Princeton Principles on Universal Jurisdiction.®® The
literature serves as first glimpse in understanding prosecution of international crimes
at domestic level. However, the understanding here is centred on prosecutions held
by European countries. It does not cover African practice in relation to the
prosecution of international crimes under the universality principle. No reasons have
been adduced to answer the question as to why countries that could prosecute war
crimes under the universality principle have not done thus far in Africa. To this
effect, the research has closed the gap by advancing such reasons. Moreover, the
research has given the current practice in the exercise of universality principle in

Europe and how the affected African countries have reacted.

8 Cassese A., The Oxford Companion to International Criminal Justice, Oxford University Press,

Oxford United Kingdom, 20009.

Blakesley C.L., ‘Extraterritorial Jurisdiction,” op. cit.

Lafontaine F., “Universal Jurisdiction-The Realistic Utopia,” Journal of International Criminal
Justice, 2012, No.10, pp. 1277-1302.

O’Keefe R., “Universal Jurisdiction Clarifying the Basic Concept,” Journal of International
Criminal Justice 2004, No. 2, pp. 735-76.

Bassiouni M.C., ‘Universal Jurisdiction for International Crimes: Historical Perspectives and
Contemporary Practice’ in Bassiouni M.C.,( ed) International Criminal Law: International
Enforcement, 3 edition, Laiden, The Netherlands, 2008, p. 153; Bassiouni M.C., ‘The History of
Universal Jurisdiction and its Place in international Law’ in Macedo S., (ed) Universal
Jurisdiction, National Courts and the Prosecution of Serious Crimes under International Law,
University of Pennsylvania Press, Pennsylvania, United States of America, pp. 39-63;

Inazumi 1., Universal Jurisdiction in Modern International Law: Expansion of national
Jurisdiction for prosecuting Serious crimes Under International Law, Intersentia, 2005.
Orentlicher D.F., ‘Universal Jurisdiction A Pragmatic Strategy in Pursuit of a Moralist’s Vision’
in Sadat L.N. and Scharf M.P., (eds) The theory and Practice of International Criminal Law
Essays in Honour of M Cherrif Bassiouni, Martinus Nijhoff Publishers, Laiden, The Netherlands,
2008, p. 127.

Principle 1.
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The prosecution of international crimes by national courts based on the
complementarity principle is subdivided into three groups. These include; general
understanding of the principle of complementarity, the implementation of the Rome
Statute and actual practice in prosecuting international crimes under the

complementarity principle in Africa.

Stigen,* Kleffner® and Jurdi® have comprehensively covered the principle of
complementarity. Complementarity deals with an understanding that the ICC is a
court of complementary jurisdiction with national courts being given primacy in
prosecuting international crimes. Therefore, the literature is the benchmark for
contemporary international criminal law. However, the nature of literature itself is
centered on bringing an understanding to what the principle entails. This work has
therefore not laboured in underscoring the practice of Africa in relation to national
prosecution of international crimes nor has it gone a step to stating why the practice
of Africa is what it is. The current thesis has therefore provided for this

understanding.

Another aspect is the implementation of the Rome Statute. Writers like, Kred and

Lattanzi®* have dealt with implementation of the Rome Statute largely covering

8 stigen J., The Relationship Between the International Criminal Court and National Jurisdictions:

The Principle of Complementarity, Martinus Nijhoff Publishers, Laiden, The Netherlands, 2008.

Kleffner J.K., Complementarity in the Rome statute and National Criminal Jurisdictions, Oxford

University Press, New York, 2008.

Jurdi N.N., ‘Some Lessons on Complementarity for the International Criminal Court Review

Conference’ South Africa Year Book of International Law, 2010; Philippe X., ‘The Principles of

Universal Jurisdiction and Complementarity: How do the two principles intermesh?’,

International Review of the Red Cross, 2006, Vol 88, No. 862, pp. 375-398;

% Kreb C. and Lattanzi F., (eds) The Rome Statuteand Domestic Legal Orders Volume 1:
Constitutional Aspects and Constitutional Issues Italy 2000.
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European countries. On the other hand, Stone,*® Bekou,” Okuta,** Niang,*® and
Plessis* have independently assessed the legislation that have been enacted to
implement the Rome Statute in Kenya,*® Senegal,*® South Africa'® and Uganda.*™
The analysis of the laws has not been done on a comparative analysis with a view to
establishing a pattern or trend which the researcher achieved under the current thesis.
Further, the authors have not captured other relevant laws in the prosecution of

international crimes that exist apart from the Rome Statute Implementing legislation

for example, example witness protection, laws something that has been covered here.

Also, Nkhata'® has analysed Malawi and Zambia which are yet to pass an
implementing legislation on the Rome Statute. The writer has identified the criminal
regime that exists in the two countries. The author’s work is limited to the two
countries. The researcher has provided an assessment of the slow pace in enacting
implementing legislation in other parts of the region and has also given reasons why

this may not change in the near future. Other recourse has been proposed to enable

% Stone L., ‘Implementation of the Rome Statute in South Africa’ in Murungu C. and Biegon J.,

(eds) Prosecuting International Crimes in Africa, Pretoria University Press, South Africa, 2011

pp. 305-330.

Bekou O., ‘Crimes at Crossroads: Incorporating International Crimes at National Level’ Journal

of International Criminal Justice 2012, vol10, pp. 677-691.

Okuta A., ‘National Legislation for Prosecution of International Crimes in Kenya,” Journal of

International criminal Justice, 2009, vol 7, pp. 1063-1073.

Niang M., ‘The Senegalese Legal Framework for the Prosecution of International Crimes,’

Journal of International Criminal Law, 2007 ,Vol 7, pp. 1047-1082.

Plessis M., “South Africa’s Implementation of the ICC Statute,” Journal of International

Criminal Justice, 2005, Vol 5, pp. 460-479

International Crimes Act 2008.

% Modifiant le Code de Procedure penale 2007.

%" The International Criminal Court Act 27 of 2002.

%" The International Criminal Court Act 2010.

192 Nkhata M., ‘Implementing the Rome Statute in Malawi and Zambia: Progress, Challenges and
Prospects’ in Murungu C. and Biegon J., (eds), Prosecuting International Crimes in Africa, op.
cit, pp. 227-302.
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African countries to have comprehensive legislative framework for the prosecution

of international crimes.

The last group of literature is on the prosecution of international crimes at domestic
level in Africa. This cluster has been centred on prosecutions completed in Ethiopia
and those underway in Senegal, Libya, Uganda and DRC. Kenya poses an interesting
and different catch as no prosecutions are yet to commence and maybe there is little
prospect for that. Mbazira,'® Greenawalt,’®* Olugbuo,'® Ferdinandusse,'*® Tiba,*’
Namwase'® and Neldjingaye,'®® have dominated this group each tackling a specific
context as evidenced in the works referred to here. A general conclusion is that,
prosecutions are underway in the countries explored by the authors. However, no
reference has been made as to why it took a long time before national courts started
to prosecute. Further, the works have not stated why we are witnessing a mixed
scenario where some cases are surrendered before the ICC and few prosecuted before
national courts. Therefore, the thesis has closed in the gaps in the country study

chapters.

1% Mbazira C., ‘Prosecuting International Crimes Committed by the Lord’s Resistance Army in

Uganda’ in Murungu C. and Biegon J., (eds), Prosecuting International Crimes in Africa, op. cit,
pp.197-220.

Greenawalt, A. K. A., ‘Complementarity in Crisis: Uganda, Alternative Justice, and the
International Criminal Court,” Virginia Journal of International Law, 2009, vol 50, pp. 107 —
162;

Olugbuo B., ‘Positive Complementarity and the Fight Against Impunity in Africa’ in Murungu C.
and Biegon J., (eds), Prosecuting International Crimes in Africa, op cit, pp. 249 — 275.

Ferdinandusse W., ‘The Prosecution of Grave Breaches in National Courts’ Journal of
International Criminal Justice, 2009, No. 7, pp. 723 — 741.

Tiba F., ‘The Trial of Mengitsu and other Derg members for Genocide, torture and summary

executions in Ethiopia’ in Murungu C. and Biegon J., (eds), Prosecuting International Crimes in
Africa, op. cit, pp. 163-184.
Namwase S., The Principle Of Legality and The Prosecution of International Crimes In Domestic
Courts: Lessons From Uganda, Lap Lambert Academic Publishing, Saarbrucken Germany, 2012.
Neldjingaye K., ‘The trial of Hissene Habre in Senegal and its contribution to International
Criminal Law’ in Murungu C. and Biegon J., (eds), Prosecuting International Crimes in Africa,
op. cit, pp.185-196.
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In general, the literature reviewed has not covered the parameters that the thesis has
extended on. Little has been said in relation to the practice of Africa on prosecution
of international crimes at domestic level especially reasons behind it. The historical
account of the minimum role played by Africa in the development of international
criminal law and its impact in the practice has not been explored. Further, the
legislative regime on prosecution of international crimes in Africa has not been
explored to give reasons for reluctance to ratify or indeed domesticate the Rome
Statute by some African countries. Further, the reviewed legislation have not been
done with a view of establishing a pattern or trend to which African countries offer in
terms of laws available for prosecuting international crimes from regional, sub-
regional to domestic level. These are the gaps that the author has filled in order to
have a clear understanding of the existing state of affairs in Africa and be able to
provide a more supportive environment for effective prosecution of international
crimes.

1.7  Hypothesis
The researcher proceeded under the following tentative conclusions:-

Main Hypothesis
That, African countries have been passive in prosecuting international crimes at
domestic level.
The Elements
a. That, African countries do not have adequate legal framework to prosecute
international crimes.

b. That, there is lack of priority and political will to ensure international crimes
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are prosecuted at the domestic level in Africa.
1.8 Research Methodology
The researcher employed an explanatory study based on the observation of historical
and contemporary facts on African practice and the law that exists. Therefore, this
research was not limited to what the law is.**° In order to attain the main objective of
the study, consideration of sociological factors and how they impact the existing law
and practice was inevitable. Therefore, because no particular design is mutually
exclusive, one is expected to find elements of description and explanation of the
phenomenon and how variables relate to one another in this thesis.'**
1.8.1 Doctrinal Legal Research
Authorities define doctrinal or theoretical legal research as research which asks what
the law is in a particular area.™? Here the researcher collected and analysed a body of
case law together with any relevant legislation (so-called primary sources).**® This
was from a historical perspective and included secondary sources such as journal
articles or other written commentaries on the case law and legislation."** Under
doctrinal research, the researcher’s principle or even sole aim was to describe a body
of law and how it applies.*™ This was necessary in order to provide the legislative
framework and the evolving practice that exists in Africa for the prosecution of
international crimes. Moreover, the researcher has also provided an analysis of the

law to demonstrate how it has developed in terms of judicial reasoning and

1% Dobinson I. and Johns F., ‘Qualitative Legal Research’ in Mc Conville M. and Chui W.H,
Research Methods for Law Edinburg University Press, Edinburgh, Great Britain, 2007, p. 16.
1 Chui W.H., ‘Quantitative Legal Research’ in Mc Conville M. and Chui W.H., Research Methods
for Law Edinburg University Press, Edinburgh, Great Britain, 2007, p. 46.
s Dobinson I. and Johns F., ‘Qualitative Legal Research,” op. cit, pp.18-19.
Ibid.
"4 1bid.
2 1bid.
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legislative enactment.'®

Also, relevant international instruments have been analyzed. This has ranged from
international treaties to the body of customary international law. Where necessary
specific cases to advance the understanding of the relevant provisions were also
discussed. Moreover, regional international law has been analyzed. This is with
specific reference to treaties adopted under the ambit of the African Union and other
sub regional integrations. For country study, domestic legislation were analyzed and
decided cases examined to support the arguments in furtherance of establishing the

law and practice of domestic prosecution of international crimes.

In obtaining the relevant legislation, international instruments and scholarly writings,
the researcher made use of the University of Dar es salaam Law Library, The ICTR
library, The African Court of Human and Peoples’ Rights library, the United Nations
Economic Commission for Africa library, the University of Geneva Library and the
United Nations Office in Geneva (UNOG) library. Online resources including

journals were also accessed.

1.8.2 Empirical Legal Research
Baldwin and Davis argue, “it is important to note that empirical legal scholarship is
complementary to doctrinal research and both methodologies can be used

simultaneously to examine legal issues.” '’ Thus, in order to overcome the

1% 1bid.

7 Baldwin, J. and Davis, G., ‘Empirical Research in Law’ in P.Cane and M. Tushnet (eds), The
Oxford Handbook of Legal Studies, Oxford University Press, 2003, p.881 cited in Chui W.H. and
McConville M., (eds), Research Methods for Law, Edinburgh University Press, 2010, p.6.
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limitations of the doctrinal exposition which studies the law as it is, the present
researcher engaged empirical legal research. This was based on the examination of
how the problem exists, is perceived and dealt with in the world through the

utilization of different methods.

1.8.2.1 Methods

(@) Interviews

This method was used in order to get relevant information from the respondents. The
researcher did a proper planning of the interviews but did not limit them to structured
interviews. This enabled the respondents to give out knowledge beyond what the
researcher could have anticipated from a structured interview. The researcher
conducted face to face interviews and in some other instances, cell phones and Skype
were used to conduct interviews. The researcher limited the interviews to 12 experts
in the field of international criminal justice and international law. The experts include
Prof. Dire Tladi,"*® Prof. Boisson de Chazournes,**® Prof. Sean Murphy,*® Prof.
Vincent O. Nmehielle,”** Prof. Adeladius Kilangi,*** Prof. Makane Moise

3

Mbengue,'?® Concepcion Escobar Hernandez,'** S. Amos Wako,'® Shinya

118 professor of international law from Pretoria University in South Africa and member of

International Law Commission.

Professor of international law from University of Geneva.

Professor of international law from George Washington University Law School and member of
International Law Commission.

Legal Counsel & Director for Legal Affairs of the African Union.
Professor of international law from St. Augustine University and member of the African
Commission on International Law.

Professor of international law from University of Geneva.

Member of the International Law Commission and Special Rapporteur on the topic Duty to
Prosecute or Extradite.

Former Attorney General of Kenya and Member of the International Law Commission.

119
120

121
122

N

123
124
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Murase,'?® Judge Fatsah Ouguergouz,'?’ Judge Abdulgawi Ahmed Yusuf'?® and Dr.
Yitiha Simbeye.’® This limit was necessary taking into account the difficulty that
was anticipated in getting the experts to devote time for interviews. Interviews were
also conducted to a total of 25 interviewees involved in the prosecution of
international crimes at domestic level in Rwanda, Kenya and Uganda (6 officers
from witness protection units, 6 from DPP Office, 5 from the Investigation units and
8 from the judiciary). The remaining number of sample that is 23 was therefore

expected to be reached through questionnaires.

(b) Questionnaires

This tool was used to collect data from the selected sample. The researcher employed
a structured questionnaire which consisted of very clipped and pre planned questions
gearing at eliciting information about the problem under research to which the

respondents will complete and return to the researcher.*®

Most of the questions were
open ended. This method did not however yield the result anticipated due to the low

return of questionnaires. Out of 23 questionnaires submitted, only 13 were returned.

1.9  Study Area and Justification

The research as the title suggests was focused on selected East African countries
because of the inability to cover the entire continent. Countries that were chosen
include Uganda, Kenya and Rwanda. The basis for reflecting these countries is the

presence of international crimes committed and proximity of the countries. Further,

126
127
128
129
130

Member of the International Law Commission.

Judge of the African Court of Human and Peoples’ Rights.

Judge of the International Court of Justice.

Founder of the International Criminal Law Centre of the Open University of Tanzania.

Marke J.J., Sloane R and Ryan M., Legal Research and Law Library Management Law Journal
Press, New York, USA, 2005 at p.29.
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the countries offered a good study in relation to the prosecution of international
crimes.

The three countries were not all at the same stage in prosecuting international crimes.
Example, Rwanda had finished the prosecution of international crimes for most cases
and it was now concentrating on transferred cases. Uganda on the other hand, had
commenced the prosecution of one case before its International Crimes Division.
Kenya was still struggling to have in place the infrastructure necessary for the
prosecution of international crimes. Prosecution thereof was deduced from the
ordinary crimes approach. This offered a point for comparative analysis assessing
why one has been more successful than the other and how they offer lessons for
future practice. Moreover, in the thesis other countries that have not been the focus
of the study have provided input for a wider understanding of the researched

problem.

1.10 Sampling Design and Sample Size

This research engaged purposive sampling. It is a form of non-probability sampling
in which decisions concerning the individuals to be included in the sample are taken
by the researcher, based upon a variety of criteria which may include specialist
knowledge of the research issue, or capacity and willingness to participate in the
research.”®! Given the nature and complexity of the subject studied, as well as the
objectives of the research, purposive sampling was preferred to random sampling. A
sample of 60 respondents was selected. This included persons from the justice

departments, investigation units, Attorney General’s Chambers, witness protection

Bl The SAGE Dictionary of Social Research Methods, DOI: Available at
http://dx.doi.org/10.4135/9780857020116 [2 October 2013].
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sections and the established Special Divisions of the High Court in the countries
under study. Other respondents from the African Union were involved in providing
information on key issues presented in this thesis. These were experts in the AU
office of the Senior Legal Counsel, a judge from the African Court of Human and
Peoples’ Rights and experts from the African Commission of International Law. The
rest of the respondents were international experts including members of the
International Law Commission, Professors in the field of international criminal

justice and practitioners.

1.11 International and Comparative Legal Research

It is conventional that any study of international law and how it relates with national
law must involve international and comparative legal research. This is because of the
increasing influence of international and supra-national legal materials, and the
increasing need for legal scholars to refer to materials from a variety of jurisdictions
and the need to engage in critical thinking.*** Since the study focused on national
prosecution of international crimes, international and comparative legal research was
used. Therefore, data collected have been compared between international and

national law and practice and between countries studied.

1.12 Data Analysis
The classical content analysis was used to analyze data for this research. This method

is used to analyze research-generated texts such as interview transcripts or other

32 Chui, W.H. and McConville, M., Research Methods for Law, Edinburgh University Press, 2010,
p.6.
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documents, newspaper articles, case reports.’* The researcher employed the daily
interview analysis where at the end of the day information from the respondents was
interpreted to see how it related to the main and specific objectives. The analysis
looked at the cause of the pattern that exists in Africa in relation to the passiveness
towards the prosecution of international crimes at domestic level and found
explanation as to why the identified factors have led to this particular outcome. The
interview transcripts and open ended questionnaires were therefore analyzed by

descriptive method.

133 Webley, L., Qualitative Approaches to Empirical Legal Research’ in Cane, P and Kritzer, H.M.,
The Oxford Handbook of Empirical Legal Research, Oxford University Press, New York, 2010,
pp. 926-950, at p.941.
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CHAPTER TWO
CONCEPTUAL AND THEORETICAL FRAMEWORK

2.1 Introduction

The introductory chapter articulated the need to undertake research on the legislative
framework and the practice of African countries in prosecuting international crimes.
In as much as the research is centered on the prosecution of international crimes
before domestic courts in selected African countries, the objectives cannot be
achieved without having a clear understanding of the concepts underlying the thesis.
This chapter therefore, gives a definition of concepts and lays down the theoretical
framework for domestic prosecution of international crimes. The main objectives of
the chapter are first, to provide a clear understanding of the term international crimes.
Further, since the research is limited to the core international crimes i.e. war crimes,
crimes against humanity, genocide and the crime of aggression the chapter also gives
an understanding of each. Secondly, the chapter provides for different theories which
articulate the practice of prosecuting international crimes at domestic level. This will
yield results when analyzing the practice of prosecuting international crimes at

domestic level that has been adopted by countries sampled.

2.2 Understanding the Term International Crime

The term “international crime” has not been clearly defined in terms of having a
particular document that provides for what it entails. Understanding international
crimes therefore goes in line with an understanding of the body of international
criminal law whose sources can be discerned from article 38 of the International

Court of Justice Statute. Article 21 of the Rome Statute also provides for the specific
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sources of international criminal law which the ICC applies. These sources™** when
analyzed together, will give an understanding of the meaning of the term

“international crimes.”**°

Efforts to have a definition of what amounts to an international crime were codified
by the International Law Commission (ILC). The 1954 Draft Code of Offences
Against Peace and Security of Mankind™® and the first Draft Articles on State
Responsibility, particularly article 19 gives an overview of what international crimes

are.™’ Article 19 provides that international crime is,

2. An internationally wrongful act which results from the breach by a State of an
international obligation so essential for the protection of fundamental interests of the
international community that its breach is recognized as a crime to that community as
a whole constitutes an international crime.

3. Subject to paragraph 2, and on the basis of the rules of international law in force,
an international crime may result, inter alia, from:

(@) a serious breach of an international obligation of essential importance for the
maintenance of international peace and security, such as that prohibiting aggression;

The above definition on international crime is based on the concept of state
responsibility. The definition therefore makes reference to obligations owed by a
state to the international community and the breach of such obligations. Despite the
fact that this definition does not refer to individuals, it is still vital in understanding
international crimes for the purpose of this thesis. While states bear responsibility for

the commission of international crimes as stated in the above definition, when

3% Cassese A., Cassese’s International Criminal Law, Oxford University Press, United Kingdom,

2013, p. 10. The sources of international criminal law are the same rules that are applied by
national courts based on whether they adhere to the monist or dualist approach.

Damgaard C., International Criminal Responsibility for Core International Crimes, Springer —
Verlag, Berlin, German, 2008, p. 57.

Adopted by the International Law Commission in 1954.

ILC Draft Articles on State Responsibility with Commentaries Thereto Adopted By The
International Law Commission On First Reading Available at
legal.un.org/ilc/texts/instruments/english/commentaries/9_6_1996.pdf  [Accessed 24 March
2014].
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casting an eye further, these conduct are committed by human beings and therefore
holding the individuals accountable for their violation is different from holding a

state responsible.**®

The definition professes the presence of two elements which represent the nature of
international crimes. These elements include: - (i) the nature of general interest being
protected by international community and (ii) the gravity of conduct that violates the
general interest.*® These two elements have influenced the contemporary definition
of core international crimes. In line with article 5 (1) of the Rome Statute, core
international crimes are limited to such conduct which are so serious and grave that
they bring about concern to the international community in general.**° The definition
under the Rome Statute has not departed from the one provided by the International

Law Commission (hereinafter to be referred to as the ILC).

International crimes therefore arise from conduct which are so grave and serious.
These conduct must violate the general interest of the international community as a

whole (erga omnes obligation).* The referred general interest of international

138 Werle G., “Individual Criminal Responsibility in article 25 ICC Statute,” Journal of International

Criminal Justice, 2008, No. 5, pp.1-18; Antonio Cassese, International Criminal Law, 2nd ed.,
Oxford University Press, Ox-ford, UK, 2008, p. 11.

Abi-Saab G., ‘The Concept of “International Crimes” and its Place in Contemporary International
law’ in Cassese A., Weiler J.H.H. and Spinedi M., (eds) A Critical Analysis of the ILC’S Draft
Article 19 on State Responsibility, Walter de Gruyter & Co, Berlin, German, 1988, p. 141 at 147.
Rome Statute.

The concept of erga omnes obligations was expended by the ICJ in the case of Reservations to the
Convention on the Prevention and Punishment of the Crime of Genocide of 28 May 1951;
Barcelona Traction, Light and Power Company Limited (Belgium v. Spain), p. 32, para. 33;
Legality of the Threat or Use of Nuclear Weapons, 1CJ Reports 1996, para 79. The term erga
omnes means obligations flowing to all that is obligation owed to the international community as
a whole as opposed to bilateral obligations between certain states.
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community is well enshrined in the body of human rights laws.*** The recognition by
the international community that there are basic human rights which are so vital that

143
d

their derogation is not permitted and their infringement must be sanctione is the

basis for individual criminal liability under international law.'** The serious nature of

the conduct has been linked to conduct that shock the “conscience of humanity.”*

The erga omnes nature of international crimes gives responsibility to states to
prevent the commission of such crimes.** In the event that international crimes have
been perpetrated, territorial states or states where the perpetrators appear to have
sought refuge have an obligation of carrying out prosecutions against such
perpetrators. On the other hand, the international community has the right to
prosecute the perpetrators of international crimes committed anywhere in the globe.

This ability is made possible by the use of universal jurisdiction®*’ which has been

12 Universal declaration of Human Rights UN General Assembly Resolution 217 A(lll) 10

December 1948; International Covenant on Civil and Political Rights, UN General Assembly

Resolution 2200 A(XXI) 16 December 1966; African Charter on Human and People’s Rights,

OAU Doc. CAB/LEG/67/3 rev. 5 (1986); American Convention on Human Rights, O.A.S.Treaty

Series No. 36, 1144 U.N.T.S. 123 (1978); American Declaration of the Rights and Duties of Man,

O.A.S. Res. XXX (1948) and European Convention for the Protection of Human Rights and

Fundamental Freedoms, 213 U.N.T.S. 222 (1953).

Vienna Declaration and Programme of Action Adopted by the World Conference on Human

Rights in Vienna on 25 June 1993.Available at http://www2.ohchr.org/english/law/vienna.htm

[Accessed 3 March 2013].

Cassese A, Cassese’s International Criminal Law, op. cit, p. 9.

Einarsen J., The Concept of Universal Crimes in International Law, Torkel Opsahl Academic E

Publisher. Oslo, 2012, p. 23 The reasoning for the use of the term consciousness of humanity has

been grounded on both moral and philosophical considerations.

This can also be understood in line with the developed doctrine of responsibility to protect.

Y7 United Nations General Assembly (UNGA) Resolution A/RES/64/L117 on the Scope and
Application of the Principle of Universal Jurisdiction adopted on 16™ December 2009; Cassese
A., The Oxford Companion to International Criminal Justice, Oxford University Press, Oxford
United Kingdom, 2009; Lafontaine F., ‘Universal Jurisdiction-The Realistic Utopia’ Journal of
International Criminal Justice, 2012, No.10, pp.. 1277-1302; O’Keefe R., “Universal Jurisdiction
Clarifying the Basic Concept,” op. Cit, pp.735-76; Bassiouni M.C., ‘Universal Jurisdiction for
International Crimes: Historical Perspectives and Contemporary Practice’ in Bassiouni M.C.,(
ed.) International Criminal Law: International Enforcement, 3 edition, Leden, The Netherlands,
2008, p. 153; Bassiouni M.C., ‘The History of Universal Jurisdiction and its Place in international
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supported by the desire to ensure that there is no impunity to the commission of
international crimes. International crimes are prohibited even where there is no

national penal law providing for such offences.

Based on the above elements, the definition of international crimes is limited for the

current research to those crimes listed under article 5 (1) of the Rome Statute.**®

9 war crimes,**® crimes against humanity™" and the

These are: crime of genocide,
crime of aggression.™ This limit is also consonant with the ILC which has restricted
its definition of international crimes in the Draft Code to those offences which have

18 As such

the ability to disturb or interfere with international peace and security.
other international crimes like the crimes of piracy™* and terrorism have been left out
from the purview of “core international crimes” at international level.”> This is

different when the term international crimes is defined under regional instruments

like the Protocol on Amendment to the Protocol to the Statute of the African Court of

Law’ in Macedo S., (ed.) Universal Jurisdiction, National Courts and the Prosecution of Serious
Crimes under International Law, pp. 39-63.

Rome Statute.

Y9 Ipid., article 5(a).

%0 Ibid., article 5(b).

B 1bid., article 5(c).

152 |bid., article 5(d).

153 The Work of the International Law Commission 7™ edition, volume I, 2007, p. 96.

>4 High Seas Convention of 1958; United Nations Convention on the Law of the Sea. Sundberg
J.W.F., “The Crime of Piracy,” in Bassiouni M.C., International Criminal Law: Sources, Subjects
and Contents, Vol 1, 3 ed, Koninklijke Brill NV, Laiden, The Netherlands, 2008, p. 813.
Although the crime of piracy is one of the oldest crimes recognized under international law, the
attitude by main actors in international law made it difficult for it to be categorized as a crime of
international concern that requires a special mechanism to have it addressed. There exists a
difference of views between the British who wanted international law and its mechanism to
address it and the Scandinavians who wanted the normal criminal procedure to address brought a
drift. Therefore piracy has remained a crime under international law mainly dealt with the
criminal law of states.

Werle G., Principles of International Criminal Law, op. cit. The scope of the term international
crimes is different when elaborated under regional instruments like the Protocol on Amendment
to the Protocol to the Statute of the African Court of Justice and Human Rights (Protocol
Amendment) which has an expansive definition as shown in chapter four of the thesis.
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Justice and Human Rights (Protocol Amendment) which has an expansive definition

as shown in chapter five of the thesis.'*®

2.3 International Crimes and Peremptory Norms of International Law

International law unlike domestic law has no hierarchy of sources. All the sources
under article 38 of the International Court of Justice (hereinafter referred to as the
ICJ) Statute are at par although the ICJ has from time to time asserted that norms
which have attained the character of jus cogens are higher than other rules of

international law.*®’

Jus cogens or peremptory norm of general international law is

...a norm accepted and recognized by the international community of States as a
whole as a norm from which no derogation is permitted and which can be modified
only by a subsequent norm of general international law having the same character.'*®

The above definition was adopted with reference to treaty law. After accepting this
definition, there have been divergent views as to the criteria for elevating certain

norms to become norms of international law having the character of jus cogens and

156 Adopted by the Twenty-Third Ordinary Session of the Assembly, Held in Malabo, Equatorial

Guinea 27th June 2014 Article 3 (1). Ibid Article 28a (4)-(13).

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America).Merits.Judgment.l.C.J. Reports 1986, p. 14, para. 193; Legality of the Threat or Use of
Nuclear Weapons, 1.C.J., Reports 1996, p. 226, para. 79; Juridical Condition and Rights of
Undocumented Migrants, IACtHR, Advisory Opinion OC-18/03 of 17 September 2003, para.
101; Yassin Abdullah Kadi v. Council of the European Union and Commission of the European
Communities, Case No. T-315/01, Reports 2005, p. 11-3649, para. 226; Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia),
Judgment on Preliminary Objections to Jurisdiction, 1.C.J. Reports 2008; Saadi v. Italy [GC], No.
37201/06, p. 127, ECtHR 2008; Questions Relating to the Obligation to Prosecute Or Extradite
(Belgium v. Senegal) Judgment Of 20 July 2012, p. 457, para. 99 and Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia),
I.C.J. 2015, para. 87.

158 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 22 May 1969, article 53.
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the impact for such elevation.*® The ILC has commenced an undertaking of putting
a settled position on different legal issues pertaining to the concept including; “the
nature of jus cogens, requirements for the identification of a norm as jus cogens, an
illustrative list of norms which have achieved the status of jus cogens and
consequences or effects of jus cogens.”®® Once the task is completed, the report that

will emanate there from will have great impact in the understanding of jus cogens.

Despite such divergence, the prohibition against the commission of the core
international crimes is agreed to have attained the status of jus cogens.™® It must be
noted that core international crimes have roots in both customary international law
and the body of multilateral treaties of universal nature.*®® This feature is one of the
criterions that identify the generality of a norm of international law for the purpose of

elevating it to the status of jus cogens. Further, the prohibition on the commission of

19 Bassiouni C.M., “International Crimes: "Jus Cogens" and "Obligatio Erga Omnes" Law and
Contemporary Problems, Vol. 59, No. 4, Accountability for International Crimes and Serious
Violations of Fundamental Human Rights, 1996, pp. 63-74.

Tladi D., Jus Cogens, Annex of the Report of the International Law Commission, A/69/10, p.
280.

Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide
International Court of Justice, Advisory Opinion of 28 May 1951, p. 15, p. 23. “The origins of the
Convention shows that it was the intention of the United Nations to condemn and punish
genocide as “a crime under international law” involving a denial of the right of existence of entire
human groups, a denial which shocks the conscience of mankind and results in great losses to
humanity, and which is contrary to moral law and to the spirit and aims of the United Nations
(Resolution 96 (1) of the General Assembly, December 11th 1946). The first consequence arising
from this conception is that the principles underlying the Convention are principles which are
recognized by civilized nations as binding on States, even without any conventional obligation.”
See also Criddle, E.J. and Fox-Decent, E., “A Fiduciary Theory of Jus Cogens”, The Yale Journal
of International Law, vol. 34 (2009), pp. 331-387; Hameed, A., “Unravelling the Mystery of Jus
Cogens in International Law™, British Yearbook of International Law, vol. 84 (2013), pp. 52-102;
andWeatherall, Th., Jus Cogens: International Law and Social Contract, Cambridge University
Press, Cambridge, 2015, p. 7. Draft Articles on State Responsibility, Commentary on Article 26,
para. 5, in Official Records of the General Assembly, Fifty-sixth Session, U.N. Doc. A/56/10, p.
283 (2001).

Hannikainen, L., Peremptory Norms (Jus Cogens) in International Law - Historical

Development, Criteria, Present Status, Lamikiesliiton Kustannus, Helsinki, 1988, p.
208.
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the core international crimes attracts no derogation. The ICTY when affirming that

prohibition against torture has attained the status of jus cogens stated that:-

Prohibition of torture has evolved into a peremptory norm or jus cogens, that is, a
norm that enjoys a higher rank in the international hierarchy than treaty law and
even “ordinary” customary rules. The most conspicuous consequence of this higher
rank is that the principle at issue cannot be derogated from by States through
international treaties or local or special customs or even general customary rules
not endowed with the same normative force.*®®

Therefore, the rules of jus cogens to which the prohibition against the commission of
core international crimes fall into as contained under the relevant treaties and the
body of customary international law do not allow states to derogate from.'®* The

rules protect fundamental interest of the community of states.'®®

2.4 An Overview of the Core International Crimes

This part gives an overview of the crimes which are categorized as core international
crimes. It is not intended to make a meticulous and detailed discussion of the crimes.
What is sought at this juncture is just an understanding of what each crime entails so
as to be able to have a general picture of what is referred throughout the thesis by the
use of the term international crimes. This is important because all subsequent
chapters revolve around the concept of international crimes. On this account, a brief
discussion of what genocide, war crimes, crimes against humanity and the crime of

aggression is provided hereafter. It must be noted from the onset that, the

163 Prosecutor v. Anto Furundzija, Case No. IT-95-17/1-T, ICTY, Judgment of 10 December 1998,

para.144.

Mik, C., “Jus Cogens in Contemporary International Law”, Polish Yearbook of International

Law, vol. XXXII1 (2013), pp. 43-44.

185 Christenson, G.A., “Jus Cogens: Guarding Interests Fundamental to International Society”,
Virginia Journal of International Law, vol. 28 (1987-1988), p. 593; Draft Articles on the Law of
Treaties, with commentaries, 1966 (Commentary to draft article 50, para.3);
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jurisprudence of the ad hoc tribunals and subsequently the adoption of the Rome
Statute and the elements of crimes to the Rome Statute have put in place a settled

position as to what each crime entails.

2.4.1 Genocide

The crime of genocide was first enshrined under the 1948 Convention on the
Prevention and Punishment of crime of Genocide.'® Prior to 1948, acts that
amounted to genocide documented during World War Il were never articulated as
crimes of genocide in the International Military Tribunal (hereinafter referred to as
IMT) and International Military Tribunal for the Far East (hereinafter referred to as
IMTFE).*®" Instead, these conduct formed part of crimes against humanity and their
prosecution was limited to that. However, after the adoption of the 1948 Genocide
Convention, subsequent instruments such as the ICTR Statute,®® ICTY Statute'®

and the Rome Statute®”°

in the 1990s specifically enshrined the crime of genocide
independent and separate from crimes against humanity. The definition that is
contained in these statutes is derived from that enshrined under the Genocide

Convention. Therefore, the crime of genocide is any conduct

1% The Genocide Convention. The term was first introduced by a Polish jurist of international law Dr

Raphael Lemkin (1900- 1959). See Lemkin, R., Axis Rule in Occupied Europe: Laws of
Occupation, Analysis of Government, and Proposals for Redress. Washington, D. C. Carnegie
Endowment for International Peace, 1944.Chp. IX

Charter of the International Military Tribunal. London, 8" August 1945. Available at
http://www.icrc.org/ihl.nsf/INTRO/350?OpenDocument  [Accessed on  1January 2013];
International Military Tribunal for the Far East Charter (IMTFE Charter) 19" January 1946.
Available at
http://www.jus.uio.no/english/services/library/treaties/04/4-06/military-tribunal-far-east.xml
[Accessed 1 January 2013].

1% Statute of the ICTR.

19 Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991, U.N. Doc. S/RES/827 (1993) article 4.

Rome Statute, article 6.
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Committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such: (a) killing members of a group (b) Causing serious bodily or mental harm to
members of the group; (c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part; (d) Imposing measures intended to
prevenltnbirths within the group; (e) Forcibly transferring children of the group to another
group.

From the above quoted definition, it is apparent that the crime of genocide is very
unique. It requires the presence of specific mental element (mens rea) known as
dolus specialis.”® This is the intention to destroy in whole or part a national,
ethnical, racial or religious group. In absence of this specific element possessing the
highest degree of mens rea (intention), the conduct falls short of it being
characterized as genocide.’” Therefore, the crime of genocide is geared towards a
group and not an individual. The individual must be targeted not in his/her own right
but because he/she belongs to a group as recognized by the Convention and the
Statutes.!™ The group is limited to national, ethnical, racial or religious group.
Nothing is stated with reference to political groups. This is a reflection of the
time/era in which the Genocide Convention was adopted. The definition given limits

the nature of conduct that would amount to genocide.

Apart from the mental element specified in the definition, the definition also contains
the forms which genocide conduct can take. These have been elaborated under the
Elements of Crimes of the International Criminal Court (hereinafter referred to as the

ICC Elements of Crimes)*” and widely interpreted in the jurisprudence of the ICTR

11 Genocide Convention, article 1; Rome Statute, article 6; ICTR Statute and ICTY Statute.

2 The Prosecutor v. Kayishema Judgment, Trial Chamber 11, Case No .ICTR-95-1-T,21 May 1999,
at 91; The Prosecutor v. Musema Trial Chamber I, Case No. ICTR 96 13-A, 27 January 2000, at
151, 164,166.

See Prosecutor v. Jean Kambanda ICTR -97-23-S Judgement and Sentence 4 September 1998;
Prosecutor v. Kristic No. 1T-98-33-T Trial Chamber Judgement 2 August 2001, para 699.

% The Prosecutor v. Akayesu Judgment, Case No. ICTR-96-4 —T 2, September 1998.para. 521.

5 |CC-ASP/1/3 (Part 11-B).
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and the ICTY.® Therefore, the following conduct when coupled with the specific
intent stated above will amount to genocide. These are acts of torture, rape, sexual
violence, inhuman and degrading punishment, purposeful denial of resources vital
for survival example food and medical services or systematic removal from homes,
physically forcing or threatening people with effect of transferring children from the
targeted group to another and the imposition of measures aimed at preventing

birth.”’

2.4.2 War Crimes

The Laws of war are the oldest set of rules internationally recognized.'”® The
adoption and subsequent development of these rules has also influenced the
development of the prohibition of conduct that violates the rules. When reference is
made to war crimes, it is therefore confined to serious violations of a body of

international humanitarian law (IHL) either treaty based rules'” or rules contained in

6 Akhavan, P., ‘The Crime of Genocide in the ICTR Jurisprudence’, Journal of International
Criminal Justice, 2005, No. 3, pp. 989-1006; Askin, K. D., ‘Gender Crimes Jurisprudence in the
ICTR—Positive Developments’, Journal of International Criminal Justice, 2005, No. 3, pp.
1007-1018; Kim, P., ‘The Law of Genocide in the Jurisprudence of ICTY and ICTR in 2004°,
International Criminal Law Review, 2005, No. 5, pp. 431-446; Szpak, A., ‘National, Ethnic,
Racial, and Religious Groups Protected against Genocide in the Jurisprudence of the Ad Hoc
International Criminal Tribunals’, European Journal of International Law, 2012, No. 23, pp.155—
173; Williams, S., ‘Genocide—The Cambodian Experience’, International Criminal Law Review,
2005, No. 5, pp. 447-62 and Mukimbiri, J., ‘The Seven Stages of the Rwandan Genocide’,
Journal of International Criminal Justice, 2005, No. 3, pp. 823-836.

ICTR Element of Crimes, article 6(a)-(e); Prosecutor v. Akayesu at para 500-507 and Prosecutor
v. Kristic para 513.

Lieber Code of Armed forces of the United States of America; Declaration Renouncing the Use in
times of war of explosive objectiles under 400 Grammes weight of 29 November, 11 December
1868 (St Petersburg Declaration) and The Hague Regulations of 1899 and 1907.

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field; Geneva Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea; Geneva Convention relative to the Treatment
of Prisoners of War; and Geneva Convention relative to the Protection of Civilian Persons in
Time of War.
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the body of customary international law which calls for individual responsibility.*®

The body of international humanitarian law requires those actively participating in
armed conflict to do so while observing basic principles including; distinction
between military objects and civilian objects, proportionality between military
advantage and damage to civilian population and protection of persons captured by a

party to a conflict.*®

Unlike genocide, war crimes were articulated in the IMT and the IMFT Charters.*®
Further, the tribunals that were established after the first set in 1945 equally deal with
war crimes.'®® It can therefore be seen that from Nuremberg trials to date a, number
of persons have been prosecuted and convicted on counts of war crimes.’®* The
definitions contained in these documents have affirmed the customary nature of the

prohibitions under the Geneva Conventions and Additional Protocols.*®

180 Henckaerts J. and Doswals-Beck L., Customary International Humanitarian Law Volume 1:

Rules International Committee of the Red Cross, Cambridge University Press, New York, United
States of America, 2005.

International Criminal law and Practice training manuals: war crimes ICLS — OSCE-ODIHR.

182 Charter of the International Military Tribunal, article 6(d) and IMTFE Charter.The prohibition
and punishment of war criminal can be deduced from article 229(2) of the Treaty of Versailles of
28 June 1919.

Statute of the International criminal Tribunal for Rwanda, article 4 deals with violations of Article
3 common to the Geneva Conventions and Additional Protocol Il; Statute of the International
Tribunal for the Former Yugoslavia, article 2 deals with grave breaches of the Geneva
Convention of 1949.

Example cases such as the Prosecutor v. Tadic; Prosecutor v. Akayesu; Prosecutor v Furundzja;
Prosecutor v. Kayishema; Prosecutor v. Musema ; Prosecutor v. Norman and Prosecutor v.
Thomas Lubanga.

Alamuddin, A. and Webb, P., ‘Expanding Jurisdiction over War Crimes under Article 8 of the
ICC Statute’, Journal of International Criminal Justice, 2010, No.8, pp. 1219- 1243; Momtaz,
D., “‘War Crimes in Non-International Armed Conflicts under the Statute of the International
Criminal Court’, Yearbook of International Humanitarian Law, 1999, No. 2, pp.177-192;
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Consequently, conduct amounting to war crimes are grouped into two categories.*®®
These are; (i) War crimes committed in non -international armed conflict basically
dealing with violations of article 3 common to the Geneva Conventions®®’ and (ii)
war crimes committed in an international armed conflict.'®® It can be deduced from

this therefore that war crimes mean;

Grave breaches of the Geneva Conventions of 12 August 1949, namely any of the listed
acts against persons or property protected under the provisions of the relevant Geneva
Convention and other serious violations of the laws and customs applicable in
international armed conflict, within the established framework of international law.*®

In the case of an armed conflict not of an international character, serious violations of
article 3 common to the four Geneva Conventions o 12 August 1949, namely any of the
acts committed against persons taking no active part in hostilities, including members of
armed forces who have laid down their arms and those placed hors de combat by sickness,
wounds, detention or any other cause. Also, other serious violations of the laws and

customs applicable in armed conflicts not of international character, within the established
framework of international law.'%

The list of such conduct has been exhaustively covered under the relevant cited
articles of the Rome Statute which has not been quoted here. It is noteworthy that
article 8 (2) (b) (xx) of the Rome Statute makes mention of an annex which has never
been annexed to the Statute to date. As the title suggests, a nexus must exist between
a conduct and an armed conflict for it to amount to war crime.*®* This was affirmed
by the ICTY in the case of Prosecutor v. Aleksovski where the court stated; “It is
necessary to conclude that the act which could well be committed in the absence of a
95192

conflict was perpetrated against the victim because of the conflict at issue.

Further, the International Criminal Court Elements of Crimes under article 8 (2) (a)

% Beco, G. de., ‘War Crimes in International Versus Non-International Armed Conflicts—“New
Wine in Old Wineskins™?’, International Criminal Law Review, 2008. No. 8, pp. 319-30.

Rome Statute, article 8 (2) (a) and (b). There are 12 types of crimes.

Ibid., article 8 (2) (c), (d) and (e). There are 26 types of war crimes.

%9 Ipid., article 8 (2) (b).

1% 1bid., article 8 (2) (b) and (c).

191 Van der Wilt, H., “War Crimes and the Requirement of a Nexus with an Armed Conflict,” Journal
of International Criminal Justice, 2012, No.10, pp.1113-1128;

ICTY Trial Chamber Judgement 25 June 1999 para 45.
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to (e) affirms that in all conduct that are characterized as war crimes, the conduct
must have taken place in the context of and was associated with an international
armed conflict or an armed conflict not of an international character. The mental
element of war crime is established where the perpetrator was aware of the

circumstances establishing the presence of an armed conflict.

2.4.3 Crimes Against Humanity

The term “crimes against humanity” emerged first as a clause in the laws and
customs of war in 1899 and 1907."*® However, there was no reference of it in any
international instrument until after WWII.  When the first international tribunals
were established in 1945, article 6(c) of IMT Charter'®* and article 5 (e) of IMFTE
Charter'®made reference to crimes against humanity. These provisions associated
crimes against humanity with an armed conflict specifically that of international
character. However, the ILC clarification on its commentary stated that such a nexus

was not necessary.®

Unlike genocide and war crimes which are contained in treaties specifically designed

for such offences, crimes against humanity do not have a specific convention to cater

193 Convention respecting the Laws and Customs of War on Land, Oct. 18, 1907, preamble, 36

Stat.2277, 187 Consol. T.S. 227.

Charter of the International Military Tribunal, Clark, R. S., ‘Crimes against Humanity at

Nuremberg’, in Ginsburgs, G. and Kudriavtsev, V. N., (eds), The Nuremberg Trial and

International Law, Dordrecht, Nijhoff, 1990.

% IMTFE Charter.

19 Principles of International Law Recognized in the Charter of the Niirernberg Tribunal and in the
Judgment of the Tribunal, with Commentaries, Report of the International Law Commission on
the Work of its Second Session, U.N. GAOR, 5thSess., Supp. No. 12, principle 6(c), U.N. Doc.
AJ1316(1950); Prosecutor v. Tadi¢, Appeals Chamber, Judgment, ICTY Case No.IT-94-1-A,
paras. 249-51 (July 15, 1999).
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for them'®” except the Draft Code of Offences Against the Peace and Security of
Mankind.’® They have therefore developed under the body of customary
international law. However as of 2013, the ILC decided to place the topic crimes
against humanity under a long term programme of action.'*® In 2014 the ILC decided
to include the topic of crimes against humanity under its current work .The process
of the codification of rules of customary international law addressing crimes against

humanity commenced under the Special Rapporteur Prof. Sean Murphy.?%

The process of the codification of rules of customary international law addressing
crimes against humanity commenced under the Special Rapporteur Prof. Sean
Murphy.®®* As of 2015 July session, the ILC adopted four articles including the
definition article?® while in 2016°% it adopted 6 articles making a total of ten articles
all of which are envisioned to form part of the Convention on the Prevention and
Punishment of Crimes Against Humanity.?®* It is important to point out that, Draft

article 5 has categorically imposed an obligation on states to ensure crimes against

197 Hwang P., ‘Defining Crimes Against Humanity in the Rome Statute of the International Criminal

Court’ Fordham International Law Journal, 1998, No. 22,Vol. 2, pp.. 457-504.

Draft Code of Offences Against the Peace and security of mankind U.N. Doc .A/1858 1951; Draft
Code of Offences Against the Peace and security of mankind of 1996 Report of the International
Law Commission, U.N. Doc. A/51/10 (1996).

See Report of the International Law Commission on the Work of Its Sixty-Fifth Session, U.N.
GAOR, 68th Sess., Supp. No. 10, U.N. Doc. A/68/10, at 116, para. 170 and Annex B (2013).

See information available at http://legal.un.org/ilc/guide/7_7.shtml [accessed 2 July 2015].

See information available at http://legal.un.org/ilc/guide/7_7.shtml on 2 July 2015.

Text of draft articles 1 to 4 were provisionally adopted by the International Law Commission
during the Sixty-seventh session, Geneva, 4 May-5 June and 6 July-7 August 2015, Seventieth
Session, Supplement No. 10, A/70/10, paras. 110-117.

Text of Draft Articles 5 to 10 were provisionally adopted during the sixty-eighth session 2 May-10
June and 4 July-12 August 2016, Seventy-first session Supplement No. 10 A/71/10, paras. 82—-85
Murphy SD, Special Rapporteur First report on crimes against humanity, International Law
Commission Sixty-seventh session Geneva, 4 May-5 June and 6 July-7 August 2015,
AJCN.4/680; Murphy, Special Rapporteur Second report on crimes against humanity
International Law Commission Sixty-eighth session Geneva, 2 May-10 June and 4 July-12
August 2016 A/CN.4/690.
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humanity form part of offences under domestic penal laws.?®® This is a milestone in
international criminal justice. It is envisioned if adopted to close in the gap that has
existed over the years on the lack of international convention specifically addressing
this category of international crimes. It is argued here that, when the convention is
adopted, it is more likely to attract ratifications from states which were skeptical
about becoming parties to the Rome Statute (the only multilateral treaty containing

all the four categories of international crimes).

Besides most current developments, in the 1990s, the ICTR*® and ICTY?” Statutes
were passed with provisions on crimes against humanity having additional elements
in the definition. These additional elements have been removed by the Rome Statute.
The Statute has adopted what the jurisprudence of the courts established over the

years.’® Thus, the Rome Statute defines crimes against humanity as follows;

"crime against humanity” means any of the following acts when committed as part of a
widespread or systematic attack directed against any civilian population, with knowledge
of the attack: (@) Murder; (b) Extermination; (c) Enslavement; (d) Deportation or
forcible transfer of population; () Imprisonment or other severe deprivation of physical
liberty in violation of fundamental rules of international law; (f) Torture; (g) Rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form
of sexual violence of comparable gravity; (h) Persecution against any identifiable group
or collectivity on political, racial, national, ethnic, cultural, religious, gender as defined in
paragraph 3, or other grounds that are universally recognized as impermissible under
international law, in connection with any act referred to in this paragraph or any crime
within the jurisdiction of the Court; (i) Enforced disappearance of persons; (j) The crime

% Murphy SD, “Special Rapporteur First report on crimes against humanity”, The article captures

liability of military commanders for conducts of persons under his/her effective control and
command.

Statute of the International criminal Tribunal for Rwanda, article 3. The article required a
discriminatory element for the definition of crimes against humanity which was dispensed with
under the jurisprudence of the court. See Mettraux, G., ‘Crimes against Humanity in the
Jurisprudence of the International Criminal Tribunals for the Former Yugoslavia and for
Rwanda’, Harvard International Law Journal, 2002, No. 43, pp. 237-316.

Statute of the International Tribunal for the Former Yugoslavia, article 5. The definition under the
statute required the nexus between crimes against humanity and armed conflict which was
dispensed with under the jurisprudence of the court. See also Prosecutor v. Tadi¢, Appeals
Chamber, Judgment, ICTY Case No. IT-94-1-A, paras.249-51, 15 July 1999.

Rome Statute, article 7.
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of apartheid; (k) Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to body or to mental or physical health. **°

From the quoted definition of crimes against humanity, it is evident that it contains a
long list of conduct. The same list has been adopted by the ILC under article 3(1) of
the text on draft articles on crimes against humanity.?*° It is therefore the most
progressive development under international law with regard to conduct that would

amount to international crimes.

In order to establish that Crimes against humanity have been committed, one is not
required to establish a nexus between the conduct and the armed conflict.”* It is
submitted therefore that, unlike war crimes, crimes against humanity can be

committed in times of peace. The best example of this is what happened during the

2° Rome Statute, article 7. For elaboration on enslavement see Slavery Convention 1926; for

elaboration on deportation or forcible transfer of population see Zayas, A. M., ‘International Law
and Mass Population Transfer’, Harvard International Law Journal, 1975, No.6, pp. 207-59; for
elaboration on torture see Akayesu, the definition of torture for the purpose of establishing a crime
against humanity goes beyond article 1 of the Convention Against Torture; for elaboration on
Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other
form of sexual violence of comparable gravity see Oosterveld, V., ‘Gender Jurisprudence of the
Special Court for Sierra Leone—Progress in the Revolutionary United Front Judgment’,
Cornelius International Law Journal, 2011, p. 44 at 49-74; Schomburg, W. and Peterson, I.,
‘Genuine Consent to Sexual Violence Under International Criminal Law’, American Journal of
International Law, 2007, p. 101 at 121-141; Askin K.D., “Sexual Violence in Decisions and
Indictments of the Yugoslav and Rwandan Tribunals,” American Journal of International Law,
1999, p. 93 at 97; for elaboration on enforced disappearance of persons see Modolell G. J. L.,
“The Crime of Forced Disappearance of Persons according to the Decisions of the IACtHR,”
International Criminal Law Review, 2010, No. 10, pp. 475-4809.
Text of draft articles 1, 2, 3 and 4 provisionally adopted by the Drafting Committee on 28 and 29
May and on 1 and 2 June 2015, International Law Commission Sixty-seventh session Geneva, 4
May-5 June and 6 July—7 August 2015, A/CN.4/L.853. Article 3 (2) provides for an elaboration
of what each conduct from article 3 (1)(a)-(k) entails; Text of Draft Articles 5 to 10 were
provisionally adopted during the sixty-eighth session 2 May-10 June and 4 July-12 August 2016,
Seventy-first session Supplement No. 10 A/71/10, paras. 82-85
211 Chesterman, S., “An Altogether Different Order: Defining the Elements of Crimes against
Humanity,” Duke Journal of Comparative and International Law, 2000, No. 10, p. 307-343,;
Prosecutor v. Dusko Tadic, Decision of the Appeals Chamber on the Defence Motion for
Interlocutory Appeal on Jurisdiction, International Criminal Tribunal for the Former Yugoslavia,
Appeals Chamber Case No. IT-94-1-AR72, 139 (1995).
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Kenyan post-election violence where crimes against humanity were committed in the

absence of an armed conflict.

Further, crimes against humanity must be conduct that are systematic or widespread
committed in furtherance to a state or institution policy. This is the contextual
element that elevates ordinary crimes under a domestic system to the level of one of
the core international crimes. Hence, conduct that amount to crimes against humanity
must not be isolated acts.”*? However, the requirement for systematic or widespread
conduct is to be considered “disjunctively.”?*® This position makes it easy to limit
crimes against humanity only to conduct that call for the attention of international
community and not every day criminal conduct within a state. According to Cassese,
crimes against humanity possess common features which include: “the seriousness
and degrading nature of such offences to human dignity, the continuous and the
linkage of conduct with a policy or plan, the non -requirements of nexus with an
armed conflict and victims for such crimes are civilians or persons no longer taking

part in hostilities.”**

2.4.4 The Crime of Aggression
The term aggression is defined under the United Nations General Assembly

Resolution 3314 (XXIX) of 1974. The Resolution has adopted the United Nations

22 Werle, G. and Burghardt, B., “Do Crimes Against Humanity Require the Participation of a State

or a ‘State-like’ Organization?,” op. Cit.

Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into
the Situation in the Republic of Kenya; Decision Pursuant to Article 15 of the Rome Statute on
the Authorization of an Investigation into the Situation in the Republic of Kenya, Pre-Trial
Chamber,ICC-01/09, 31 March 2010, para. 94.

214 Cassese A., Cassese’s International Criminal Law, 0p. Cit., p. 64.
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Charter definition of prohibition on the use of force without inclusion of the threat to
use force.”®The Rome Statute has subsequently adopted the same qualification under
Article 8bis for the definition of crime of aggression and acts of aggression.”°

Therefore, the crime of aggression is defined as;

“the planning, preparation, initiation or execution, by a person in a position effectively to
exercise control over or to direct the political or military action of a State, of an act of
aggression which, by its character, gravity and scale, constitutes a manifest violation of the
Charter of the United Nations.”?’

On the other hand, an act of aggression means “the use of armed force by a State
against the sovereignty, territorial integrity or political independence of another
State, or in any other manner inconsistent with the Charter of the United
Nations...”**® In that regard, the perpetrators of the crime of aggression are limited to
political and military leaders. From the wording of the relevant provisions, the crime
of aggression is directed against a state by a state. Terrorism and other irregular
attacks which may be equal to the crime of aggression are exempted from this

definition.

For an easy understanding of the material elements of the crime, both the Rome
Statute and UNGA Resolution 3314 provide a long list of acts that qualify as ‘acts of

aggression.” These acts include;

25 UN Charter 1 UNTS XVI 24 October 1945 article 2.

216 Rome Statute.

217 bid. see also Paulus A., ‘Second Thoughts on the Crime of Aggression,” European Journal of
International Law, Vol. 20, No. 4, 2010, pp. 1117-1128. The definition shows that the crime of
aggression is limited to persons who are in a leadership position that is those who are responsible
in the planning of the execution of the acts. The definition of the crime also attracts a
qualification of the character, scale and gravity of the conduct to amount to violation of the
prohibition of the use of force under the UN Charter.

28 United Nations General Assembly Resolution 3314 (XXIX) of 1974.
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(@) The invasion or attack by the armed forces of a State of the territory of another State, or
any military occupation, however temporary, resulting from such invasion or attack, or
any annexation by the use of force of the territory of another State or part thereof,

(b) Bombardment by the armed forces of a State against the territory of another State or the
use of any weapons by a State against the territory of another State;

(c) The blockade of the ports or coasts of a State by the armed forces of another State;

(d) An attack by the armed forces of a State on the land, sea or air forces, or marine and air
fleets of another State;

(e) The use of armed forces of one State which are within the territory of another State with
the agreement of the receiving State, in contravention of the conditions provided for in
the agreement or any extension of their presence in such territory beyond the termination
of the agreement;

(f) The action of a State in allowing its territory, which it has placed at the disposal of
another State, to be used by that other State for perpetrating an act of aggression against
a third State;

(9) The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries,
which carry out acts of armed force against another State of such gravity as to amount to
the acts listed above, or its substantial involvement therein.*°

The crime of aggression existed prior to its inclusion in the Nuremberg and Tokyo
Charter. In this regard, reference has been made to a number of instruments.??® The
prosecution of individuals for the commission of the crime of aggression has not
been made since the conclusion of the trials before the Nuremberg and Tokyo
tribunals. Further, from the wording of the Rome Statue no one can be tried for the

crime of aggression before the ICC until jurisdiction is conferred in 2017.

Under the Statute, the Security Council has the mandate to decide whether the crime
of aggression has been committed. Once the Security Council has decided that the
crime of aggression has been committed it will automatically trigger the referral of
the situation.?! Although the Rome Statute gives the ability for proprio motu

exercise of jurisdiction or state referrals, these two are curtailed by the Security

2% United Nations General Assembly Resolution 3314 (XX1X) of 1974 and the Rome Statute article
8bis.

These include; General Treaty for the Renunciation of war 1928 (The Kellogg-Briand Pact), Draft
Treaty of Mutual Assistance sponsored by the League of Nations and League of Nations Protocol
for the Pacific Settlement of International Disputes available in United Nations Historical Review
of Developments Relating to Aggression at 30-31 and 170.

221 Rome Statute, article 15 bis (7)and 15 ter.
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Council’s power to defer a situation for a period of 12 months which is extendable.’

Further, states have the power to opt out of the jurisdiction of the ICC over the crime

of aggression by making a declaration.??®

2.5  Theories on the Domestic Prosecution of International Crimes

International crimes have received the attention of international community initially
through the use of international institutions and international law. However, the same
international crimes have not been left outside the purview of domestic legal system.

It is from this position that the current research was undertaken.

International criminal justice can therefore be realized before two systems i.e.
international and domestic. The two systems work together to achieve the same end
result which is to end of impunity to international crimes.??* This has been affirmed
under different instruments that explicitly provide for states’ duty to prosecute
international crimes.??®> The icing is seen on the establishment of an international

court that complements domestic courts in prosecuting international crimes.??

22 |bid., article 16. Giving such power to the Security Council defeats the purpose of such provision.

The SC has been famous in the use of veto power to shield their political interests. Will they ever
arrive at the decision that the crime of aggression has been committed if it involves one of the
permanent members?
228 bid., article 15 bis (4).
224 Drumbl M. A., ‘A Hard Look at the Soft Theory of International Criminal Law,” in Sadat L.N.
and Scharf M.P., (eds) The theory and Practice of International Criminal Law Essays in Honour
of M Cherrif Bassiouni, Martinus Nijhoff Publishers, Laiden, The Netherlands, 2008, p. 1 at 1-15.
See explanation given under 3.4; 3.4.1; 3.4.2; 3.4.4 and 3.4.5 of the current thesis.
26 prosecutorial Strategy, 2009-2012, 1 February 2010, The Hague, 4. Available at
http://www.icccpi.int/NR/rdonlyres/66 ABDCDC36504514AA62D229D1128F65/281506/0TPProsecu
torialStrategy20092013.pdf. [Accessed 2 July 2014].
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Domestic prosecution of international crimes therefore has been assessed on the basis
of two theories. Authors have tried to explain the practice of prosecuting
international crimes through the advancement of theories in explaining the trend that
has developed. Hard mirror theory and the soft mirror theory are important in
explaining the efficacious way of achieving complementarity under the Rome statute.
This sub part gives an outlook on these theories so as to be able to understand which
theory the countries under study have adhered to as they discharge their duty of

prosecuting international crimes.

2.5.1 Hard Mirror Theory on Domestic Prosecution of International Crimes
Hard Mirror Theory is based on the basis that all domestic prosecutions of
international crimes must be analogous to their prosecution as piloted before

international courts.??’

This position requires the provisions criminalizing
international crimes at national level to be the same as those under international law.
There is no room for using any existing laws that fall short of what international
instruments have prescribed in terms of the definition of the core international

crimes.??®

The theory is based on the presumption that every state has incorporated or
transformed international instrument to become part of domestic law.?*® Countries

that adhere to the monist approach (especially in case of self-executing treaties), this

2T Heller K.J., “A Sentence-Based Theory of Complementarity,” Harvard International Law

Journal, Volume 53, Number 1, 2012, p. 85 at 88.

Xavier P., The Principles of Universal Jurisdiction and Complementarity: How Do the Two
Principles Intermesh?, 88 International Review of the Red Cross 2006, p. 375 at 390.

Heller K.J., “A Sentence-Based Theory of Complementarity,” op. cit., p. 89.
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may not be an issue because a treaty becomes part of domestic law without the need
for passing an Act of parliament.?*® For dualist countries, the lack of special status to
international treaties poses difficulty to the theory. Treaties are required to be
incorporated or being made part of domestic law before they can be invoked before a
domestic court. In case a country has not passed the necessary legislation
incorporating a treaty, such treaty cannot be used before domestic court.*" States

will therefore be unable to adhere to the strict requirement of the theory.?*

While the theory has been advanced to explain the admissibility test under article 17
of the Rome, it can be used to generally advance arguments to explain the practice
prevalent in domestic prosecution of international crimes. The theory gives rise to the
question whether impunity can successfully be addressed where states are precluded
from prosecuting international crimes because existing laws do not conform to the

definition under international instruments.

With this question in mind, it is therefore correct to say that this theory is ideal in
encouraging states to have implementing legislation. It places the domestic
prosecution of international crimes more uniform to the existing international
instruments. The theory however does not take on board the reality that most states

especially in Africa do not necessarily have existing legislative framework on

20 Aust A., Modern Treaty Law and Practice, Cambridge, United Kingdom, Cambridge University
Press, 2013, p. 163; Mapunda B.T., Treaty Making and Incorporation in Tanzania, East Africa
Law Review, Vol 28-39, 2003, pp. 156 — 170.

2L |bid.

22 Materu F.S., The Post-Election Violence in Kenya: Domestic and International Legal Responses,
The Hague, Netherlands, T.M.C Asser Press, 2014, p. 91. The use of ordinary criminal law to
prosecute international crimes is argued to be an indication of inability and unwillingness of
states to prosecute international crimes thereby triggering the admissibility of cases before the
ICC.
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international crimes.?*® It is only now that laws are being passed to incorporate
international crimes in domestic penal laws.?®* If they are to adhere to this theory, no
international crime that has been perpetrated prior to the enactment of the laws can
be prosecuted since the laws invoked do not reflect international crimes as spelt out
in international instruments. To close this gap, a more embracing theory has been

advanced, that is, the soft mirror theory.

2.5.2 Soft Mirror Theory on the Domestic Prosecution of International Crimes
The soft mirror theory is more relaxed compared to the hard mirror theory. It
recognizes the domestic prosecution of international crimes under what is referred to
as the “ordinary crime approach.”?*®> The ordinary crime approach is the tactic of
prosecuting international crimes in domestic courts using the existing penal laws
which have not incorporated international crimes.”®® Here, the prosecution of such
crimes does not make reference to international crimes. The conduct being
prosecuted under the ordinary crime approach is analogous to the one prohibited
under international instruments.?*” The main difference is on the caption of the crime
in question, and the elements that need to be proven to establish guilt or innocence of

the accused. Example, instead of mass murder being prosecuted as crime against

23 Reference is made to table 1 under chapter five of the thesis.

24 Ibid.

25 Heller K.J., “A Sentence-Based Theory of Complementarity,” op. cit, at 97 and 98.

2% Materu F.S., The Post-Election Violence in Kenya: Domestic and International Legal Responses,
op. cit. p. 91.

Stahn C., ‘Sentencing Horror or Sentencing Heuristic’? A Reply to Heller Sentence Based Theory
of Complementarity,” in Schabas W.,McDermott Y. and Hayes N., (eds) The Ashgate Research
Companion to International Criminal Law: Critical Perspectives, Routledge, New York, USA,
2016, p. 358. The aim of having complementarity regime under the ICC is not for the ICC to
change national justice systems to reflect that of the ICC. The principle recognizes that the ICC
and national criminal justice systems have a shared obligation to which the latter has the primary
position to discharge.
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humanity, under the ordinary crime approach, prosecution of such conduct would be

brought under the charges of multiple counts of murder.?®

International tribunals have supported this approach.?* It has to be noted that the
sentences handed down upon conviction on the ordinary crime approach may be
equivalent or higher than the one contained in an international instrument.?*® What is
clearly lacking when using the soft mirror theory is the labelling of the crime as one
belonging to a special group of core international crimes. To this effect, the moral
guilt that is normally attached to international crimes is absent. Hence, for as much
as the theory allows the prosecution of international crimes as ordinary crimes, it is
still desired that states adopt legislative framework to enable them prosecute
international crimes as such.?** This is the only way in which all the objectives of
having international criminal justice in place and indeed complementarity regime
under the Rome Statute can be achieved. Otherwise, it would be meaningless to talk
of international crimes before domestic courts if all prosecutions past and future

reflect only ordinary crimes.

%8 prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on the Prosecutor’s

Application for a Warrant of Arrest, Article 58, 10 February 2006, p. 37. The ICC has stated that
the conduct must be substantially the same as the one to be prosecuted before the ICC.

The ICTY has affirmed that there is neither treaty obligation nor norms of customary
international law that prohibit the prosecution of war crimes as ordinary crimes. See Materu F.S.,
The Post-Election Violence in Kenya: Domestic and International Legal Responses, The Hague,
Netherlands, T.M.C Asser Press, 2014, p. 93.

Ibid, Materu F.S., The Post-Election Violence in Kenya: Domestic and International Legal
Responses, op. cit, p. 93.

Heller K.J., “A Sentence-Based Theory of Complementarity,” op. cit, p. 98. “incorporating the
Rome Statute into domestic law is necessary to avoid “impunity gaps”: situations in which
effective prosecution is impossible, because a state’s national criminal law fails to include an
ordinary equivalent to an international crime, contains an inadequate range of modes of
participation, or makes available overly broad defences. Others offer a more conceptual
argument, claiming that the greater expressive value of a conviction for an international crime
justifies, encourages states not to prosecute ordinary crimes even if the practical consequences of
the two prosecutions would be the same.”
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This theory therefore does not do away with the need to have legislative framework
in place. It recognizes the existing gaps in practice by allowing states to deal with the
issue of impunity albeit through the use of existing penal laws (which make no
reference to the label of the core international crimes) while insisting that they still

reform the laws so that any future international crimes can be prosecuted as such.?*?

2.6 Conclusion

The chapter has provided a definition of what the term international crime is limiting
such definition to grave conduct that violate the common shared interest of the
community of states. Such definition has been derived from the understanding based
on the regime for state responsibility and that of individual criminal responsibility
before international tribunals or courts. Therefore, international crimes for the
purpose of this study are limited to the core international crimes as spelt out under
the Rome Statute. These include the crime of genocide, war crimes and crimes

against humanity.

Moreover, the chapter has provided theoretical framework for the prosecution of
international crimes. The identified theories include the Hard Mirror Theory and the
Soft Mirror Theory. These two theories shall be used to explain the practice of
prosecuting international crimes in Rwanda, Uganda and Kenya as shall be assessed

under chapter 6, 7 and 8 of the thesis.

%2 Kleffner, “The Impact of Complementarity on National Implementation of Substantive
International Criminal Law,” Journal of International Criminal Justice, 2003, No.1, p. 86 at 91.
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CHAPTER THREE

DEVELOPMENT OF INTERNATIONAL CRIMINAL JUSTICE

3.1 Introduction

Chapter two laid the theoretical foundation on the domestic prosecution of
international crimes. The chapter also provided for the meaning of international
crimes which the thesis addresses. With such an understanding, the need to know
how international criminal justice developed becomes critical. This chapter therefore
focuses on the development of international criminal justice through a historical
account of events that have shaped international criminal law as we know it today.
The objective of the chapter is to bring African position in the development of
international criminal justice and articulate the argument that historical factors have
somehow played part in the practice of African countries in prosecuting international
crimes before domestic courts. The first part starts with the development of
international criminal justice as instigated by European, other Western countries and

Japan.?®

3.2  The Inception of International Criminal Justice

Traces of international criminal justice can be found prior to the formal inception of
contemporary international criminal justice. The historical trail of events relevant in
the prosecution of violation of laws of war is evident in various countries where

soldiers were prosecuted domestically.?** Such prosecutions are indicative of the

#3 Cryer R., Prosecuting International crimes: Selectivity and the International Criminal Law
Regime, Cambridge University Press, Cambridge, United Kingdom, 2005, p. 11.
24 Cryer R., An Introduction to International Criminal Law and Procedure, op. cit.
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presence of international criminal justice in the early days.**> After World War |, a
number of European states concluded the Versailles Treaty. Article 227 of the treaty
reveals the desire by states parties to have an international tribunal to prosecute
persons responsible for violating public morality and the sanctity of treaties. The
need for an international tribunal never came to fruition until the world was hit with
events that caused the gross human rights violations that no eye could be closed

against; this was the Second World War.

3.2.1 The Establishment of the Nuremberg and Tokyo Tribunals after WWII

World War 11 (1939-1945) is the biggest war known to mankind which has impacts
running to this date. It is a war that involved many countries with the axis powers
composed of Nazi Germany, fascist Italy and Japan while the allied powers were
comprised of Great Britain, France, China, Soviet Union and the United States.?*®
The death toll of both civilians and army combatants was at the highest level ever
recorded in human history. It is estimated that between 50 to70 million people
died.?*’ The Nazi holocaust against the Jewish population is one of the worst carried
out national policy in human history where there was mass extermination of Jews in

specially created gas chambers.?*®

#5 schwarzenberger G., International Law As Applied by Courts and Tribunals, Stevens, London,

United Kingdom, 1968 pp. 46266 cited in Bantakis I. and Nash S., International Criminal Law,
op. cit,p. 325. “In Naples in 1268, Conradin von Hohenstafen, Duke of Suabia, was tried,
convicted and executed for initiating an unjust war. In 1474, Peter von Hagenbach was convicted
of crimes against ‘the laws of God and man’, including murder and rape, by an international
tribunal comprising of judges from Alsace, Austria, Germany and Switzerland in respect of
offences committed during his occupation of Breisach on behalf of Charles, the Duke of
Burgundy.”

246 Beevor A., The Second World War, Little, Brown, 2012.

27 |nformation available at http://worldwar2.org.uk/world-war-2-facts [Accessed 8 April, 2014].

8 |nformation available at
http://www.historyplace.com/worldhistory/genocide/holocaust.htm[Accessed 8 April, 2014].
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During this war, Japan committed a number of crimes in its effort to control the far
East.?® The worst atrocities committed by Imperial Japan included the rape of
Nanking. During the invasion, civilians and prisoners of war were massacred, there
was also massive destruction of property, sexual slavery and rape.®® Further, the
attack on Pearl Harbour marked the highest peak of the Japanese war of
aggression.”! All the carnage committed in Europe and Asia shocked the allied
countries. Not to be outdone, the gravest war crimes were committed by the USA
through the use of atomic bomb on Nagasaki and Hiroshima. This was
unprecedented in any war. It is however incomprehensible to note that, the actions
of the USA in this regard have never been viewed as conduct that violated the laws
and customs of war fare instead they have been taken to be heroic acts that marked

the end of WWI1.2%

The allied powers vowed that the perpetrators of the massacre would not go

unpunished.?® An agreement was therefore reached that the Axis leaders and the

249
250

Bantakis I. and Nash S., International Criminal Law, op. cit, p. 334.

Information available at

http://www.historyplace.com/worldhistory/genocide/nanking.htm [Accessed 8 April, 2014].
Bantakis I. and Nash S., International Criminal Law, op. cit, p. 334.

Ward K., History in the Making: An Absorbing Look at how American History has Changed in
the Telling over the Last 200 Years, New York, The New Press, 2006, 289- 292; Enge M.C.,
“Relearning Hiroshima and Nagasaki: The Pedagogy of Accountability,” Westminster College,
April 2009.

Overy R., ‘The Nuremberg trials: International Law in the making’ in Sands P., (ed) From
Nuremberg to the Hague: The Future of International criminal Justice, Cambridge University
Press, New York, USA, 2003, p. 3. Initially leaders like Churchill and Roosevelt thought it would
be best served justice if the perpetrators of the atrocities during WWII were killed. The reason for
such extreme position lied with the belief that the guilt of such perpetrators could not be captured
within the parameters of a judicial justice process. This position did not find favour with the
Soviet Union which had a desire for public trial which became the position supported by Harry
Truman.
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most responsible perpetrators must face trial for crimes committed during the war.?*
These trials were initiated and prosecuted by the allied powers who won the war.
This power of a few during the inception of individual criminal responsibility under
international law is a feature which still characterizes international criminal law to
this day. Notably, international crimes committed by allied powers were never
prosecuted by these tribunals due to the nature of jurisdiction conferred upon
them.?*® It must also be noted that, the principles used by Tokyo and Nuremberg
tribunals were affirmed by the United Nations General Assembly and they form the
basis in holding individuals accountable for the violations of international law

principles.?*®

3.2.2 International Military Tribunal (The Nuremberg Tribunal)

The Nuremberg tribunal was established with a clear and sole purpose of bringing
before trial the most responsible war criminals of the European Axis. The crimes that
were committed by these individuals could not be grounded within specific domestic
legislation. As a result, the crimes spread beyond what the domestic laws prohibited
at that time. In order to cater for this, a tribunal was established by the allied powers
after an agreement was reached in 1945 to prosecute the perpetrators based on
international law and the understanding of natural law philosophers and their

doctrine of inherent rights.?*’

2% 1bid., p. 8. It must be noted that the leaders of the axis powers (Hitler, Himmer, Goebbeles and

Mussolin) all died prior to commencement of the trials.

Schabas W., Unimaginable Atrocities: Justice, Politics and the Rights at the War Crimes, Oxford
University Press, Oxford , United Kingdom,2012, p. 94.

General Assembly Resolution 95 (1).

Agreement for the Prosecution and Punishment of the Major War Criminals of the European
Axis, United Nations, Treaty Series Vol. 82 p. 284. The London agreement of 1945 provided for

255

256
257



58

The Nuremberg tribunal had jurisdiction to prosecute and punish major war criminals
of the European Axis®® for war crimes, crimes against peace and crimes against
humanity.?*® Since the tribunal could not prosecute every perpetrator, military courts
in Germany took charge as well. Thus, in order to have uniformity in the prosecution
of international crimes in Germany domestic courts, Control Council Law No. 10
was passed.?®® These prosecutions marked the first time in human history where
individuals were held criminally liable for violation of international law; a position

that changed the traditional belief that international law bound states and states alone.

In this regard, the Nuremberg trials set a firm foundation for the development of
individual criminal liability under international law?" although some legal scholars
and commentators have questioned the “political legitimacy and legal foundation” of

the tribunal. The fact that the tribunal was established by victorious powers to judge

the establishment of a tribunal after consultation with Control Council for Germany. With the

agreement there was an annexure of the Nuremberg Charter.

Charter of the International Military Tribunal, article 1.

Ibid, article 6.The Tribunal established by the Agreement referred to in Article 1

hereof for the trial and punishment of the major war criminals of the European Axis countries shall have the

power to try and punish persons who, acting in the interests of the European Axis countries, whether as

individuals or as members of organizations, committed any of the following crimes. The following acts, or
any of them, are crimes coming within the jurisdiction of the Tribunal for which there shall be individual
responsibility:

(a) Crimes against Peace: namely, planning, preparation, initiation or waging of a war of aggression, or a war in
violation of international treaties, agreements or assurances, or participation in a Common Plan or
Conspiracy for the accomplishment of any of the foregoing;

(b) War Crimes: namely, violations of the laws or customs of war. Such violations shall include, but not be
limited to, murder, ill-treatment or deportation to slave labour or for any other purpose of civilian population
of or in occupied territory, murder or ill-treatment of prisoners of war or persons on the seas, killing of
hostages, plunder of public or private property, wanton destruction of cities, towns, or villages, or
devastation not justified by military necessity;

(c) Crimes against Humanity: namely, murder, extermination, enslavement, deportation, and other inhumane

acts committed against any civilian population, before or during the war,14 or persecutions on political,

racial, or religious grounds in execution of or in connection with any crime within the jurisdiction of the

Tribunal, whether or not in violation of domestic law of the country where perpetrated.

Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against

Peace and Against Humanity, December 20, 1945, 3 Official Gazette Control Council for

Germany 50-55 (1946).

Tomuschat C., ‘The Legacy of Nuremberg,” Journal of International Criminal Justice, 2006, No.

4, pp. 830-844.
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those who lost the war raises issues as to whether such an act was legitimate
(Victors’ justice). On the other hand, the lack of already existing laws criminalising
some of the crimes prosecuted by the tribunal made many people question the
adherence to the principle of non-retrospectivity - Nullum crimene sine lege, nullum
poena sine lege.?®® The principles enumerated under the Nuremberg Charter and
developed by the judgments issued by the tribunal have set foundation for

subsequent trials.

3.2.3 International Military Tribunal for the Far East (Tokyo Tribunal)

Apart from the Nuremberg trials, it was thought fit to prosecute those responsible for
committing war crimes and related offences in the Far East.?®® The call for
prosecution was done through a proclamation by General Douglas MacArthur in
fulfillment of the Potsdam Declaration which outlined the terms of surrender for the
Empire of Japan.®®* Following this, the Tokyo tribunal was established with
jurisdiction to try and punish persons responsible for the commission of crimes
against peace, war crimes and crimes against humanity in the Far East.’®® This

tribunal was a replica of the Nuremberg tribunal. It convicted all the defendants®®

262
263
264

Werle G., Principles of International Criminal Law, op. cit, pp. 9-11.

Cassese A., Cassese’s International Criminal Law, op. Cit, at 7.

Proclamation Defining Terms for Japanese Surrender issued, at Potsdam, July 26, 1945 article 10
‘We do not intend that the Japanese shall be enslaved as a race or destroyed as a nation, but stern
justice shall be meted out to all war criminals, including those who have visited cruelties upon our
prisoners. The Japanese Government shall remove all obstacles to the revival and strengthening
of democratic tendencies among the Japanese people. Freedom of speech, of religion, and of
thought, as well as respect for the fundamental human rights shall be established.’

IMTFE Charter, article 1 and 5. The definition of crimes against peace under the Charter differed
a bit from the definition contained in the Nuremberg Charter. The Tokyo Charter made use of the
term ‘a declared or undeclared war of aggression.” This has later been affirmed to be just a
grammatical choice with no effect on the substance of the alleged crime.

Haley J.O., ‘The Tokyo International Military Tribunal: A Reappraisal, and: The Tokyo War
Crimes Trial: The Pursuit of Justice in the Wake of World War II (review)’ Journal of Japanese
Studies, 2009, Vol. 35, No 2, pp. 445-451.
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but it has not received the attention of international law scholars and commentators

as the one received by its counterpart the Nuremberg tribunal.

The two tribunals namely the Nuremberg and Tokyo tribunals marked the first
international effort to ensure that individuals who violate the common shared interest
of international community through the commission of international crimes are
brought to justice. The tribunals had primacy over any national court in prosecuting
those bearing the most responsibility in the commission of crimes listed under the
Charters.*®” Subsequently, national courts were to deal if they chose to, with the

residual of what the tribunals did not consider to be most responsible perpetrators.”®®

This era of development in international criminal law slowly watered down
positivists’ understanding of state sovereignty. The absolute state sovereignty came
to be limited to the extent that what happens within a state does not violate the
principles of international law in relation to mass massacre. Further, defence such as
superior command/orders was formally rejected and precedent set to establish

complete individual liability under international law.?*®

Nuremberg and Tokyo tribunals were the first international tribunals to hold

individuals accountable for violation of international law. The adoption of necessary

%7 1 aw Council No. 10 was enacted to ensure “uniform legal basis in Germany for the prosecution

of war criminals.” Article IV provides for primacy of the International Military Tribunal in issues
of surrender of accused persons. See also Malaguti M.C., “Can the Nuremberg Legacy Serve any
Purpose in Understanding the Modern Concept of ‘Complementarity,” in Politi M., and Gioia F.,
(eds) The International Criminal Court and National Jurisdictions, Ashgate Publishing Limited,
Hampshire, England, p. 113 at 121. Concurrent jurisdiction was the basis for jurisdiction between
a domestic court and an international tribunal.

Prosecution of international crimes in Germany was done through Law Council No. 10

%9 Ball H., War crimes and Justice: A Reference Handbook, ABC-CLIO, California, 2012.
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instruments for the establishment of the tribunals was necessitated by the victorious
powers of WWII. Thus, other countries particularly African countries never took part
in the process. The following part gives an overview of the position of African
countries during the early developments of individual criminal liability under

international law.

3.3  Africa and the Inception of International Criminal Justice

As stated earlier, international criminal justice came to be formally recognized after
WWII with the Nuremberg and Tokyo tribunals. Prior to this time, Africa had traces
of courts with elements of internationalization aimed at prosecution of slave traders
which was one of the prominent forms of international crime in the 19" C.27°
However, during the formal inception of international criminal justice after WWII; it
is noteworthy that Africa did not participate as such. The masterminds of the
prosecutions were the victorious powers of WWII. Other countries affirmed the
principles contained in the Charters of the two tribunals under the United Nations

General Assembly.?* The only African countries that affirmed the Nuremberg and

1% Blattmann R., ‘International Criminal Justice in Africa: Specific Procedural Aspects of the First
Trial Judgment of the International Criminal Court,” in Werle G., Fernandez L. and Vormbaum
M., Africa and the International Criminal Court, International Criminal Justice Series, Volume
1, Asser Press, The Hague, The Netherlands, 2014, p. 35 at 36-37.

2™t General Assembly Resolution 95 (1).
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Tokyo principles were Ethiopia, Egypt, Liberia and Union of South Africa.?”” The

rest of the continent was subservient to colonial domination.?”

Colonial domination in Africa began during the 19" Century with the scramble for
and partition of Africa.””* Colonialism not only exploited the resources of African
countries but further extended to exploiting the indigenous population.?” The
justifications of colonial domination were the belief that Europeans were superior to
other nations therefore dominating the so called inferior nations was justifiable. This
was however not in line with the very principles enshrined under the Magna Carter
1215 (The Great Charter), French Declaration of Rights of Man 1789 and the United

States Bill of Rights 1791.%"

Colonialism in Africa proved to be a painful experience. On top of having no voice
in international matters, most people in Africa were subjected to various forms of

human rights violations including conduct that formed crimes against humanity, war

277

crimes and genocide.”"" After WWII there was no desire to address the violations in

22 gee information available at http://www.un.org/en/members/growth.shtml [Accessed 7 July

2015]. “Egypt and Syria were original Members of the United Nations from 24 October 1945.

Following a plebiscite on 21 February 1958, the United Arab Republic was established by a union

of Egypt and Syria and continued as a single Member. On 13 October 1961, Syria, having

resumed its status as an independent State, resumed its separate membership in the United

Nations. On 2 September 1971, the United Arab Republic changed its name to the Arab Republic

of Egypt. In 1961, the Union of South Africa changed its name to South Africa.

Liberia and Sierra Leone were colonial out posts made up of returned slaves from America and

Britain.

2™ Duignan P. and Gann L. H., Colonialism in Africa 1870-1960, New York, USA, Cambridge
University Press, 1975.

2> |bid.

2% Rathbone M., ‘The Human Rights Act: a Magna Carta for the twenty-first century?,” Political

Studies Association, May 2014.

Klose F., Human Rights in the Shadow of Colonial Violence: The Wars of Independence in Kenya

and Algeria, Philadelphia, USA, University of Pennsylvania, 2013, p. 2-6; Wadunge S.D.,

“Trans-Atlantic Slavery by British colonial rulers” Available at; Pierre J., ‘Colonial War crimes
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Africa let alone bring colonial domination to an end. Example, as the allied powers

were seeking to free other Europeans from the horrors of Nazi German, the

principles for such a move were not viewed by colonialists to be of universal

application. One must make reference to the Atlantic Charter of 1941 which

enumerated a number of rights to be taken as of universal application but the concept

was rejected by Britain as being inapplicable to their colonies.?’® This biasness was

recognized by Mahatma Gandhi, who stated that,

I venture to think that the Allied declaration, that the Allies are fighting to make the
world safe for freedom of the individual and for democracy sounds hollow, so long as
India and for that matter, Africa are exploited by Great Britain and America has the
Negro problem in her home. But in order to avoid all complication, in my proposal |
have confined myself only to India. If India becomes free the rest must follow, if it does
not happen simultaneously.?”

The above point underscored by Gandhi began to take root in 1942 following the fear

that the colonies had the possibility of providing supporters to the Axis powers.?®
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in Africa,”5 November, 2011. Available at http://blackagendareport.com/content/colonial-war-
crimes-africa [Accessed 20 November 2014]; Sandbrook D., ‘Stop saying sorry for our history:
For too long our leaders have been crippled by a post-imperial cringe,”2 August 2010. Available
at
http://www.dailymail.co.uk/debate/article-1299111/Stop-saying-sorry-history-For-long-leaders-
crippled-post-imperial-cringe.html [Accessed 20 November 2014]; Monbiot D., ‘Deny the British
empire's  crimes? No, we ignore them,” 23  April 2012. Available at
http://www.theguardian.com/commentisfree/2012/apr/23/british-empire-crimes-ignore-atrocities
[Accessed 20 November 2014]; Elkins C., ‘My critics ignored evidence of torture in Mau Mau
detention camps,” Available at
http://www.theguardian.com/commentisfree/2011/apr/14/torture-mau-mau-camps-kenya
[Accessed 20 November 2014]. While prior to 1945, the use of force to conquer was considered
legal, the change of events in WWII changed the state of affairs in Europe but not the state of
affairs in Africa. What was apparent an international crime in their territories was not considered
to be as such in Africa.

Document available at http://www.un.org/en/aboutun/history/atlantic_charter.shtml [Accessed 9
September 2014]. The Charter contained 8 principles. Principle 2 made reference to aspects of
self-determination, principle 3 spoke about democratic government and principle 8 called upon
nations to abandon the use of force in order to attain a lasting peace.

Onion R., ‘Gandhi's 1942 Letter to FDR, Asking For Support For Indian Independence,’ available
at
http://www.slate.com/blogs/the_vault/2014/07/23/gandhi_and_fdr_history_letter_from_indian_le
ader_to_roosevelt_in_1942.html [Accessed 9 September 2014].

Klose F., Human Rights in the Shadow of Colonial Violence: The Wars of Independence in Kenya
and Algeria, op.cit, p. 18.
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http://www.slate.com/blogs/the_vault/2014/07/23/gandhi_and_fdr_history_letter_from_indian_leader_to_roosevelt_in_1942.html
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Britain reviewed its Colonial Charter to underscore the importance of colonies
participation in the war fighting alongside the allied powers as a prerequisite for the
grant of independence.”®* Upon the end of WWII, international criminal justice was

officially introduced by the allied powers.

What is striking is that no one bothered to ensure that those responsible for
analogous crimes during colonial domination in Africa were brought to justice. If the
allied powers and eventually the members of the UN saw the need to prosecute
human rights violations committed during WWII, was it not to be envisioned that
even other human rights violations which amounted to international crimes around
the globe should equally be prosecuted? However, even as one would wish the
answer to this question to be in affirmative with supporting practice, to our dismay,
international justice was not viewed as justice for all.?®> Only where the victorious
powers were affected and were not the perpetrators could you talk of justice. But if
the tables were turned, one will find justifications to shelter some from prosecution.
Colonial masters insisted that independence was to be given in their own terms

namely adoption of colonial legislative framework and form of justice.?®® This meant

81 |bid, pp. 20 - 26. Colonies engaged actively in the supply of raw materials, human resources and

agricultural products throughout WWII. Mazrui A.A. and Wondji C., Africa Since 1935, Volume
8, p. 107. The struggle for independence in Africa had four phases including the first phase prior
to WWII, the second phase was the active participation of Africans in the struggle against Nazism
and fascism, the third phase is the non-violent struggle for independence after WWII and the
fourth phase is the armed struggle for independence in the 1960s.

Sarkin J., Colonial Genocide and Reparations Claims in the 21st Century: The Socio-Legal
Context of Claims under International Law by the Herero against Germany for Genocide in
Namibia, 1904-1908

Birmingham D., The Decolonization Of Africa, London, UK, University College London Press,
1995. The author has made analysis of the post-independence African states which maintained the
colonial rules and he goes on to say that the elite preferred the colonial culture to their own. The
author affirms that political decolonization was quickly while the transformation of African mind
was and still is a slow progress. See also, Hargreaves J.D., Decolonization in Africa, New York,
USA, Routledge, 1996.
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that no colonialist was prosecuted by the independent states for any crime committed

during colonial domination.

In Africa, impunity prevailed and Africans suffered in their own countries. Crimes
were committed by colonial powers who claimed to profess and embrace human
rights principles for all and they got away with mass murder, torture and other forms
of human rights violations.?®* This culture is what African countries inherited; a
culture of impunity and is what triumphed for many years after decolonization.
Moreover, even after the decolonization process in Africa, the participation of
African countries in the development of international criminal justice during cold

war era was non-existent due to the nature of events that surrounded the period.

3.4 The Cold War Period: A Cold Era for the Development of International
Criminal Justice

The cold war was a period which began immediately after the end of WW11.% It was

marked by political ideological differences between the East and West which

inevitably affected the common ground for the development of international criminal

law and justice.®®® As noted from the preceding discussion, international criminal

justice developed with the will of the players in international politics (the rich,

%4 Gevers C., “Making ICL History: On the Need to Move Beyond Pre-fab Critiques of ICL, in
Schwobel C., ed., Critical Approaches to International Criminal Law: An Introduction, New
York, USA, Routeledge, 2014, p. 226 and 227.

% Gann H.L. and Duignan P., World War Il and the Beginning of the Cold War, Leland, Stanford

Junior University, United States of America, 1996. See also information available at

http://www.todayifoundout.com/index.php/2013/11/cold-war-start-end/ [Accessed 19 May 2014].

“The Cold War was the geopolitical, ideological, and economic struggle between two world

superpowers, the USA and the USSR, that started in 1947 at the end of the Second World War

and lasted until the dissolution of the Soviet Union on December 26, 1991.”

Reisman, W. M., ‘International Law after the Cold War” American Journal of International Law,

1990, No.84, p. 859 at 860.
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powerful and victorious countries of WWII). As such, during the cold war, the
relationship among the key players was sour. This also affected the development of
international criminal justice. National states embraced the traditional understanding
of international law which favoured the notion of absolute state sovereignty and non-

interference in the internal affairs of states.

States did not have an international body which was mandated to prosecute
international crimes thus prosecution of any international crime was left at the mercy

of national justice mechanism.?*’

As a result, very few prosecutions were made by
states. Evidence of prosecution of international crimes were witnessed in cases such
as the 1961 Attorney General of the Government of Israel v. Adolf Eichmann,?®® 1987

Klaus Barbie trial?®® and Polyukovich v. The Commonwealth.?®

Due to this state of affairs, the foundation which was laid down by the Nuremberg
and Tokyo trials was never carried forward despite the revealing evidence of human
rights violations amounting to crimes enshrined under the Nuremberg principles.
During the cold war period many states witnessed genocide, crimes against humanity

and war crimes®" within their jurisdiction but accountability was not emphasized in

%7 lnazumi M., Universal Jurisdiction in Modern International Law: Expansion of national

Jurisdiction for prosecuting Serious crimes Under International Law, op. cit, p.35.

Case records available at

http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/ [Accessed 20 May

2014].

Information available at http://www.jewishvirtuallibrary.org/jsource/Holocaust/Barbie.html

[Accessed 20 May 2014]. Barbie Case, 78 I.L.R. 125 (1988); 100 I.L.R. 331 (1995) (French

Court of Cassation);

2% 11991] HCA 32; (1991) 172 CLR 501,

#1 Kieh G.K., ‘Humanitarian Intervention in Civil Wars in Africa,” in Valls A., Ethics in
International Affairs: Theories and Cases Rowman and Littlefield Publishers, Oxford, England,
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the daily operations of a state.®?

In Africa, many states suffered civil wars
commonly referred to as liberation wars.?*® The United Nations made an explicit
recognition of the threat the liberation wars posed to world peace.?** Countries like
Kenya, Algeria, Angola, Guinea Bissau, Mozambique, Zimbabwe and Namibia
suffered violent civil wars.*®* Other civil wars which were directly fuelled by the
interests of the super powers during the cold war were evident in Chad, Nigeria,
DRC, Sudan, Senegal and South Africa.”®® Somalia and Ethiopia suffered an inter-
state war.”” In countries like Uganda, crimes against humanity were also witnessed
during the first two regimes that of Milton Obote and Iddi Amini.”®® However,

accountability for atrocities committed was not immediate in some cases and in other

cases victims may never see the perpetrators brought to justice for crimes committed.

Despite the fact that no prosecutions were made during the peak of the cold war
period, accountability has been sought (in some cases) for international crimes
perpetrated during that time many years after the end of the cold war. The vivid
examples of late prosecution of international crimes committed during the cold war
period include cases such as; 1994 Special Prosecutor v. Colonel Mengistu Haile-

Mariam & Others which dealt with crimes committed between 1974-1980 (the trials

2000, p. 135 at 135. example the crimes against humanity committed in Israel, Cambodia,
Northern Korea to mention just a few.
22 Inazumi M., 2005, at 36.
% Francis D.J., Uniting Africa: Building Regional Peace and Security, Ashgate Publishing Limited,
Hampshire, England, 2006, pp. 72-73
Declaration on the Granting of Independence to Colonial Countries and Peoples Adopted by
- General Assembly resolution 1514 (XV) of 14 December 1960
Ibid.
2% |pid.
27 Kieh G.K., ‘Humanitarian Intervention in Civil Wars in Africa,” op. cit, p. 173.
2% See information available at http:/news.bbc.co.uk/2/hi/africa/4328834.stm [Accessed 23 March
2013].
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were held in absentia of the principal offenders),?*°

the trials being held in the Extra
Ordinary Chambers in the Courts of Cambodia for crimes committed between 1975-
1979°% and the Extraordinary African Chambers that has prosecuted Hisséne Habré

for international crimes committed between 1982-1990.%%

Despite the above set back, there was notable positive influence in the codification of
international criminal law principles. Many conventions were enacted affirming the
prohibition of certain conduct under international law. These include; the 1949
Geneva Conventions and Additional Protocols®® 1948 Genocide Convention,*® the
1984 Convention against Torture and other Cruel, Inhuman or Degrading Treatment

304

or Punishment,™ the 1970 Hague Convention for the Suppression of Unlawful

2% Tiba K. F., ‘Mass Trials and Modes of Criminal Responsibility for International Crimes: The
Case of Ethiopia’ in Heller K. and Simpson G., The Hidden Histories of War Crimes Trials,
Oxford University Press, Oxford, United Kingdom, p. 306. The Derg committed a number of
human rights violations from the mid-1970s to 1980s in Ethiopia. These human rights violations
amounted to the crime of genocide and crimes against humanity. Ethiopia being one of the
exceptional countries in Africa it had legislative framework providing for the prohibition of
international crimes in its 1957 Penal Code article 281-286. The Ethiopian prosecution team
issued charges for the violation of international interest as provided under the penal code. The top
official having been charged for committing genocide among other charges. 5, 119 persons were
tried. Mengitsu was tried in absentia while 33 indicted officials appeared before the Federal High
Court of Ethiopia to answer charges brought against them. The court sentenced most of them to
life in prison while Mengitsu got a death penalty.

Information available at http://www.eccc.gov.kh/en [Accessed 14 May 2014]. Popa R., The
Contribution of the Extraordinary Chambers in the Courts of Cambodia to the Establishment of
Hybrid Tribunals, Norderstedt, Germany, Grin Verlag, 2009. The tribunal was established to
deal with international crimes including the crime of genocide committed during the ruling of
Khmer Rouge. Its jurisdiction is limited to crimes perpetrated between 17 April 1975 and 6
January 1979. It is further limited to two categories of perpetrators namely; 1) Senior leaders of
Democratic Kampuchea; and 2) Those believed to be most responsible for grave violations of
national and international law. The tribunal is a hybrid court established with the help of the UN
upon the request by the government of Cambodia. The court was established by an Act of
parliament in 2001. There are four cases before the Chambers.

Information available at http://www.hrw.org/news/2012/08/22/senegal-new-court-try-chad-ex-
dictator-senegal [Accessed 14 May 2014]. This chamber has been adequately explained in the
subsequent chapters of the thesis.

The Four Geneva Conventions.

The Genocide Convention.

Convention Against Torture.
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Services of Aircraft®

and the 1971 Montreal Convention for the Suppression of
Unlawful Acts Against the Safety of Civil Aviation.*® It is notable that during the
1970s, most African countries had attained independence. Some African states

participated in the development of substantive rules relevant to international criminal

justice including the Convention Against Torture.*"’

Regardless of the flourishing codification during the cold war period of the principles
that were initially enshrined in the Nuremberg and Tokyo charters, the application of
the principles was almost nonexistent. The absence of prosecution of international
crimes at international level coupled with very few national prosecutions as stated in
the previous paragraphs, made the cold war period obsolete in the realization of
international criminal justice. A new era was however ushered in at the end of the

cold war as shall be seen in the following sub part.

3.5  The 1990s: Rebirth of Prosecution of International Crimes

The end of the cold war marked a new beginning in international politics and this in
turn gave impetus to the development of international criminal law.>® The end of
the cold war was necessitated by factors such as: - “the rapid demise of communism

in Eastern Europe, the reunification of divided Germany, disintegration of the Soviet

%% Hijacking Convention 860 U.N.T.S. 105, entered into force Oct. 14, 1971.

%06 974 U.N.T.S. 178, entered into force January 26, 1973.

Information available at https://treaties.un.org/Pages/ViewDetails.aspx?src=treaty&mtdsg_no=iv-

9&chapter=4&lang=en [Accessed 28 August 2014]. The following countries signed the

Convention Against Torture few years after it was opened for signature. These include: Egypt

1986; Gambia 1985; Gabon 1986; Morocco 1986; Nigeria 1988; Senegal 1985; Togo 1987 and

Tunisia 1987.

%08 Steel R., ‘The End and the Beginning’ in Hogan .M., The End of the Cold War: Its Meaning and
Implications, Cambridge University Press, Cambridge, United Kingdom, 1992, p. 103.
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Union , economic stagnation of the Soviet and the conclusion of Helsinki Final Act

which bridges East ~West tensions in Europe.”*

The decline of cold war meant that key players in international arena were once
again united in common ground to protect the general interest of the international
community. The United Nations was once more an international organization which
could function to implement the core principles contained in its Charter because the
five permanent members of the Security Council were not in an antagonist
relationship. This unity of effort could be seen in the peacekeeping missions of the

United Nations around the globe.**°

As pointed out earlier, international criminal justice developed with the role of the
victorious powers of WWII, a scenario which, after a pose during the cold war period
has continued to shape international criminal justice. The victorious power of
WWiIIs, as permanent members of the United Nations Security Council (hereinafter
referred to as UNSC), hold key and influential position in the world’s security organ
and have remained key players in international politics.** For this reason, they

continued to play a crucial role in the development of international criminal justice in

%9 gnyder S.B., Human Rights and the End of the Cold War: A Transnational History of the Helsinki
Network, Cambridge University Press, New York, USA, 2011, p. 15.

Information available at http://www.un.org/en/peacekeeping/operations/surge.shtml [Accessed 14
May 2014]. It must be noted that between 1989 and 1994, the Security Council authorized a total
of 20 new operations around the globe more than twice the number of peacekeepers deployed
between1956 and 1988.

11 United Nations Charter, article 23.
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the 1990s. In this regard, they have taken a deliberate decision to end impunity to

international crimes.*?

3.5.1 International Crimes in Yugoslavia and Establishment of the
International Criminal Tribunal for the Former Yugoslavia (ICTY)
In the wake of the 1990s the international community was shocked by events that
brought back memories of the past holocaust. In 1991, there was evidence of
massacre in the Republic of Bosnia-Herzegovina.*"* The massacre was a result of a
conflict between ethnic groups in the territory namely; the Serbs, Croats, and
Bosnian Muslims.** The United Nations Security Council which was concerned
about the events that were unfolding in the region®'® made several efforts to establish
how grave the situation was on the ground.*'® The reports compiled revealed grave
breach of international humanitarian law coupled with the commission of the crime

of genocide.®"’

%12 The recent desire to establish a Tribunal for Ukraine over the shooting of Flight MH17 has put a

question mark on the role of the Security Council in ending impunity to International crimes.
Some have even suggested that the cold war period has come back with a different face.

See information available at
http://www.historyplace.com/worldhistory/genocide/bosnia.htm[Accessed 14 May 2014].
Reports revealed the massacre of many people and various forms of violations of humanitarian
law. There was direct evidence of various forms of sexual violence including rape committed
against civilian population, torture, mass expulsion of civilians from their homes.

Okey R., ‘The Legacy of Massacre: The Jasenovac Myth and the Breakdown of Communist
Yugoslavia,” in Levene M. and Roberts P., (eds), The Massacre in History, Berghahn Books,
New York ,United States of America, 1999, p. 263.

Security Council Resolution 764 on Bosnia and Herzegovina S/RES/764 13" July 1992; Security
Council Resolution 771 on the Former Yugoslavia S/RES/771 13™ August 1992.

Security Council Resolution 780 on the Establishment of a Commission of Experts for the former
Yugoslavia S/IRES/780 6 October 1992; Report of the Secretary General on the Establishment of
the Commission of Experts Pursuant to paragraph 2 of the Security Council Resolution 780
(1992) S/24659 14™ October 1992.

Interim Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992) S/25274 11™ February 1993; Final Report of the Commission of Experts
Established Pursuant to Security Council Resolution 780 (1992) $/1994/674 27™ May 1994.
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The Security Council after reading the reports and making a determination that the
situation in the Former Yugoslavia constituted a threat to international peace and
security, it decided to establish a tribunal for prosecution of persons responsible for
the commission of international crimes in the region.*'® The task was handed over to
the United Nations Secretary General to come up with effective means of
establishing a tribunal.*'® The Secretary General came up with a report and a statute
which was adopted by the Security Council Resolution 827 acting under chapter V1I
of the United Nations Charter.*® The Resolution therefore, established the

International Criminal Tribunal for the Former Yugoslavia.***

The ICTY was established with subject matter jurisdiction on four categories of

international crimes. These include grave breaches of 1949 Geneva Conventions,*?

324 325

violations of laws and customs of war,*?* genocide®** and crimes against humanity.
It has temporal and territorial jurisdiction for crimes committed in the Former
Yugoslavia since 1991.3% Therefore, this limits the jurisdiction of the court to events
that unfolded from 1991 and committed only within the Former Yugoslavia. It

cannot stretch to prosecute crimes committed elsewhere even if they were committed

zz Security Council Resolution, 808 1993 S/RES/808 22™ February 1993.

Ibid.
20 S/RES/827 25™ May 1993. When the UNSC gives decisions under Chapter VII of the Charter
such resolutions are binding to member states of the UN.
Ibid. Paragraph 2 states that, the Security Council “[d]ecides hereby to establish an international
tribunal for the sole purpose of prosecuting persons responsible for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia between 1
January 1991 and a date to be determined by the Security Council upon the restoration of peace
and to this end to adopt the Statute of the International Tribunal annexed to the above-mentioned
report.”
%22 |CTY Statute, article 2.
323 |bid., article 3.
%4 Ipid., article 4.
%5 Ipid., article 5.
%5 Ibid., article 8.
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within the stated time frame. Therefore, the ICTY was formed for a specific purpose

and target.

It is worth mentioning that the court is not obliged to prosecute every perpetrator as it
has concurrent jurisdiction with national courts.*®” This feature empowers national
courts to equally exercise jurisdiction in ending impunity to international crimes.*?®
What is of interest, however, is the primacy clause that makes the ICTY a superior
court in prosecuting international crimes. National courts are left with jurisdiction
over those cases that the ICTY has chosen not to prosecute. Article 9 of the Statute

provides that;

The International Tribunal shall have primacy over national courts. At any stage of the
procedure, the International Tribunal may formally request national courts to defer to the
competence of the International Tribunal in accordance with the present Statute and the
Rules of Procedure and Evidence of the International Tribunal.*?

From the above quotation, it is clear that the Court is at liberty to call on cases to its
ambit when they are already being prosecuted by national courts. The procedure for
this is well covered under the ICTY Rules of Procedure and Evidence. It should also
be noted that reference to national courts in article 9 does not refer to national courts
of the Former Yugoslavian only.**® The primacy of the ICTY can be assumed if three
conditions present themselves in any criminal proceeding before national court for

crimes which the ICTY has jurisdiction. These conditions include situations where:-

1. The act being investigated or which is the subject of those proceedings is

3
3

N

”Ibid., article 9.
“Since 2003 the court has worked closely with local judiciaries and courts in the former
Yugoslavia, working in partnership as part of a continuing effort to see justice served.”
w0 Information available at http://www.icty.org/en/about [Accessed 22 November 2013].

Ibid.
%0 International Criminal Tribunal for the former Yugoslavia, Rules of Procedure and Evidence,
IT/32/Rev.7 (1996), 14 March 1994 Rule 8.

N
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characterized as an ordinary crime;

2. There is a lack of impartiality or independence, or the investigations or
proceedings are designed to shield the accused from international criminal
responsibility, or the case is not diligently prosecuted; or

3. What is in issue is closely related to, or otherwise involves, significant factual or
legal questions which may have implications for investigations or prosecutions
before the Tribunal ***

Thus, if any of the above conditions is established, the Prosecutor of the ICTY may
propose that a formal request be made to defer the cases undertaken by the national
courts to the aptitude of the Tribunal. The third condition puts any proceeding in
national courts at the mercy of the Tribunal. This shows the continued reliance on
international justice mechanism than national courts in dispensing justice to the
victims of international crimes. This position was supported by the Tribunal in the

case of Tadic where it stated that:

When an international tribunal such as the present one is created, it must be endowed
with primacy over national courts. Otherwise, human nature being what it is, there
would be a perennial danger of international crimes being characterised as ‘ordinary
crimes’ or proceedings being ‘designed to shield the accused’, or cases not being
diligently prosecuted. If not effectively countered by the principle of primacy, any one
of those stratagems might be used to defeat the very purpose of the creation of an
international criminal jurisdiction, to the benefit of the very people whom it has been
designed to prosecute.**?

The Court is currently implementing its completion strategy so as to wind up the
docket of cases before it. As of May 2016, the Court had “concluded proceedings
against 151 of the 161 individuals it had indicted, and had concluded contempt

proceedings against 25 persons.”333

%L bid., Rule 9.

%2 Prosecutor v. Tadic, Case No IT-94-1, Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction, 2 October 1995, paras.58-59.

¥ ICTY Progress Report of 17 May 2016, S/2016/454  available  at
http://www.icty.org/sites/icty.org/files/documents/160517_icty_progress_report_en.pdf
[Accessed 30 July 2016].
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3.5.2 International Crimes in Rwanda and Establishment of the International
Criminal Tribunal for Rwanda (ICTR)
In 1994, the international community witnessed yet another horrendous scene. This
scene was characterised by mass murder, rape, torture, various forms of sexual
violence and other inhuman acts directed against a group of individuals based on
their ethnicity.®** This was the genocide in Rwanda. It is estimated that about ten per
cent of Rwandan population was massacred during the genocide.*** The genocide in
Rwanda happened immediately after the massacre in the former Yugoslavia.
Following the shape that international criminal justice took in ending impunity to
international crimes in the former Yugoslavia, the use of international courts was
given prominence as the best avenue to dispense justice to the victims of mass
crimes. This view was subscribed to in a letter from the Permanent Representative of

Rwanda addressed to the President of the Security Council.**°

Just like the scenario in the former Yugoslavia, the situation in Rwanda caught the
attention of the Security Council. With resolution 935, the Security Council
instructed the Secretary General of the United Nations to establish how grave the
situation in Rwanda was.**’ Following the reports tendered to the Security Council, it
decided to establish the International Criminal Tribunal for Rwanda (ICTR).**® The

establishment of the ICTR was modelled along the lines of the ICTY. The ICTR was

%4 Degni — Sequi R., Report of the Situation of Human Rights in Rwanda UN ESCOR Commission

on Human Rights UN DOC E/CN 4/1995/7.

Morris M.H., “The Trials of Concurrent Jurisdiction: The Case of Rwanda,” Duke Journal of

Comparative and International Law, 1997, No 7, p. 349.

%6 | etter dated 28 September 1994 S/1994/115 (1994).

%7 S/RES/935 (1994). This was achieved through the establishment of the Commission of Experts
which was established pursuant to resolution 935.

%8 Resolution 955 Adopted 8 November 1994 S/RES/955 (1994) Available at
http://www.un.org/ictr/english/Resolutions/955e.htm [Accessed 1 March 2014].
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established with jurisdiction over the crime of genocide, crimes against

340

humanity®™ and violations of article 3 common to the Geneva Conventions and

Additional Protocol 11.3#

The ICTR’s temporal jurisdiction is limited to events that occurred between 1
January 1994 and 31 December 1994.3* Further, unlike the ICTY, the ICTR has
jurisdiction over persons who committed crimes in the territory of Rwanda and over
Rwandan citizens who committed crimes under the jurisdiction of the tribunal in the
territory of neighbouring States.*** Similar to the ICTY, the ICTR has concurrent
jurisdiction with national courts and is also endowed with primacy over national
court proceedings.®**

The move by the Security Council to establish ad hoc tribunals®*®

mirrored the early
days of the development of international criminal law. Unlike their predecessors
which were established by a treaty and proclamation, the two tribunals ICTY and
ICTR were a feature of the Security Council acting under chapter VII of the United
Nations Charter.>*® This part of the UN Charter gives the Security Council the

mandate to give binding resolutions in quest of enforcement of international peace

and security. This ability to make decisions which reflect a unity of thoughts was

%9 |CTR Statute, article 2.

30 Ibid., article 3.

%1 Ibid., article 4.

¥2 " Ibid., article 1 and article 7.

¥ Ibid.

¥4 Ibid., article 8; International Criminal Tribunal for Rwanda, Rules of Procedure and Evidence,
ITR/3/REV.1 (1995) 29 June 1995. Rule 8, 9, and 10.

This term has been used to denote a tribunal that was established by the UN to deal with specific
crimes committed at specific time and within specific locale.

%6 UN Charter.

345
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made possible because of the end of the cold war. The ad hoc tribunals were created

I**" and have been situated in countries

as subsidiary organs of the Security Counci
other than the country where the crimes were committed. Importantly, the tribunals
have left a lasting legacy in the jurisprudence and development of international

criminal law as we know it today.

The ICTR serves as the first example of an African country being actively involved
in the development of retributive international criminal justice at the international

level.

3.6  The Permanent International Criminal Court

The rebirth of prosecution of international crimes in the 1990s did not only witness
the resurrection of old ideas and modes of carrying out international justice but also
witnessed the culmination of efforts to establish a permanent international criminal
court that bears fruits. Both the ICTY and the ICTR were tribunals with limited
jurisdiction; temporal, personal and territorial. The need to have an institution at

international level that was not as limited as these two was a long overdue goal.

The ILC was given the task to prepare a Draft Code of Offences Against Peace and

Security of Mankind in 1947.3*® However, a draft was not adopted until 1996.%*° This

%7 Ibid., article 29.

8 United Nations General Assembly Resolution 117 (II) of 21% November 1947. The desire of
states to have an international court was conceived in 1937 but efforts to establish one started
after the end of the Nuremberg trials.

¥9 vearbook of International Law Commission 1996 Vol Il (Part two) para 45 and 50. The draft
Code was presented in 1954 but there was no agreement on the definition of the crime of
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draft was mainly aimed at having a document that addresses international crimes
substantively. Nevertheless, having a substantive document was not thought to be
enough. The ILC considered it proper to devise mechanism for implementing the
draft code. This idea was conceived in 1983.**° In 1989, the idea of having an
international criminal court gained the support of the United Nations General

351

Assembly® which formally charged the ILC with the task of seeing to it that the

idea came into being. The ILC worked on the task from 1990 to 1994 when it finally

adopted a draft statute for the International Criminal Court.**?

In 1997, the General Assembly decided to convene the United Nations Diplomatic
Conference of Plenipotentiaries on the Establishment of the International Criminal
Court. The Conference took place from June 15" to July 17" 1998 with a
delegation of 160 state participants.** The Conference positively adopted the Rome
Statute of the International Criminal Court which came into force on 1* July, 2002.

This period marked a milestone in the development of international criminal justice.
It marked a period where states from every part of the globe participated without the
limitation of a few victorious powers akin to the period when international criminal
justice originated. The ICC is therefore a creation of states through the adoption of a
multilateral treaty, the Rome Statute. The Court is therefore not a product of the

Security Council, an organ of the UN with limited representation of member states.

aggression. This factor coupled with other factors such as the cold war delayed the adoption of
the draft code.
%0 yearbook of International Law Commission 1983 Vol Il (Part One) A/CN.4/364.
%1 UNGA Resolution 44/39 of 4™ December 1989.
Yearbook of International Law Commission 1994 Vol Il (Part two) para 88 and 91.
%3 United Nations General Assembly Resolution 52/160 15 December 1997.
Official Records of the United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court, Rome 15 June -17 July 1998, Vol 1
A/CONF.183/9.
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355 and

It is important to note that most African states played a key role prior to
during the negotiations of the Rome Statute.*® Thirty four (34) African States are
member states to the Rome Statute.®*’ Africa is the continent with the biggest
number of members. This shows the consciousness and the desire by African states
to end impunity to international crimes committed in the continent. Further, the large
number of African participants is a clear gesture of independent African states
participating in the development of international criminal justice with a clear sight of
the obligation placed upon them by the treaty establishing the ICC. This is clear
testimony that African countries are no longer in the shadow. The ICC is vested with
jurisdiction to prosecute perpetrators of international crimes around the globe subject

to rules of admissibility.**®

Thus, unlike the other tribunals established under the UN which are based on
concurrent jurisdiction with primacy clause, the ICC is based on the principle of

complementarity.>® The Court is not established as a court of first resort but rather a

%5 Coalition for the International Criminal Court, ‘Dakar Declaration for the Establishment

of the International Criminal Court in 1998 (Declaration, 2 February 1998) Available at
http://www.iccnow.org/documents/DakarDeclarationFeb98Eng.pdf [Accessed 25 September
2014].

Coalition for the International Criminal Court, ‘Africa and the International Criminal Court’ (Fact
Sheet, 25 May 2009). See also International Law Commission, Report of the International Law
Commission on the Work of Its 46th Session, UN GAOR, 49th sess, Supp No 10, UN Doc
AJ49/10 (1994) ch 11(B)(f). 800 African civil societies were actively involved in the process
leading to the adoption of the Rome Statute.

Coalition for the International Criminal Court ‘States Parties to the Rome Statute’ available at
http://www.iccnow.org/documents/RATIFICATIONSbyRegion_2Arpil2012_eng.pdf [Accessed
6" January 2014].

See Rome Statute, article 13. The Court may exercise jurisdiction in three scenarios. 1. Where a
state party refers the situation to the Court 2. Where the Security Council refers the situation to
the Court and 3. Where the prosecutor exercises the proprio mutu powers.

Ibid. This concept is found under paragraph 4 and 10 of the preamble to the Rome Statute also
inferred under article 1, 17, 18, and 19 of the Statute.
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court of last resort. The former prosecutor of the ICC underscored this position by

stating that;

As a consequence of complementarity, the number of cases that reach the Court should not
be a measure of its efficiency. On the contrary, the absence of trials before this Court, as a
consequence of the regular functioning of national institutions, would be a major success.**

The above statement shows the importance of the principle under which the ICC is
based. Therefore, the trend that flourished with the ad hoc tribunals of having
primacy jurisdiction over national courts has been entirely reversed with the coming

into force of the Rome Statute.

The Rome Statute recognizes the inherent duty placed on states to prosecute
international crimes committed within their territory.** In order to effectively fulfill
the duty, states are given positive obligation to make sure that national justice system
is well equipped to prosecute international crimes. This ranges from having proper
legislative framework and skilled man power for investigation and prosecution of
international crimes.*®? It is with this line of reasoning that state sovereignty is
maintained and not hampered by the establishment of the permanent International

Criminal Court.®

The ICC will therefore take matters based on article 17 of the Rome Statute which

deals with admissibility of cases. On this note, the ICC will only take cases when

%0 Information available at https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-
907F631453ED /281984/complementarity.pdf [14 May 2013].

Ibid, preamble paragraph 6.

Judge Sang-Hyun Song President of the International Criminal Court Keynote remarks at ICTJ
retreat on complementarity Greentree Estate, New York 28 October 2010, p. 3.

Yang L., “On the Principle of Complementarity in the Rome Statute of the International Criminal
Court,” Chinese Journal of International Law, 2005, Vol. 4, No. 1, p. 121 at 122.


https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-907F631453ED%20/281984/complementarity.pdf%20%20%5b14
https://www.icc-cpi.int/NR/rdonlyres/20BB4494-70F9-4698-8E30-907F631453ED%20/281984/complementarity.pdf%20%20%5b14
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states are unable™ or unwilling™ to fulfill their primary duty of prosecuting
international crimes at domestic level. The unwillingness of states is determined
before or after prosecution is commenced.®® This determination is made with
reference to the way the proceedings are conducted especially the reasons behind
such proceedings. On the other hand, inability is determined from the absence of
prosecutions at national level. The test of admissibility was rightly stated by the
Court in the case of The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai

Kenyatta and Mohammed Hussein Ali. The court stated that,

the defining elements of a concrete case before the Court are the individual and the alleged
conduct. It follows that for such a case to be inadmissible under article 17(1) (a) of the
Statute, the national investigation must cover the same individual and substantially the same
conduct as alleged in the proceedings before the Court.... For assessing whether the State is
indeed investigating, the genuineness of the investigation is not at issue; what is at issue is
whether there are investigative steps.*®’

Thus, when national justice systems are actively and genuinely investigating and

prosecuting international crimes committed in their territories, the ICC will not step

%% Rome Statute, article 17 (3). The inability of a state to prosecute is established when “due to a

total or substantial collapse or unavailability of its national judicial system, the State is unable to
obtain the accused or the necessary evidence and testimony or otherwise unable to carry out its
proceedings.”

%5 Ibid., Article 17 (2).

(&) The proceedings were or are being undertaken or the national decision was made for the purpose
of shielding the person concerned from criminal responsibility for crimes within the jurisdiction
of the Court referred to in article 5;

(b) There has been an unjustified delay in the proceedings which in the circumstances, is inconsistent
with an intent to bring the person concerned to justice;

(c) The proceedings were not or are not being conducted independently or impartially, and they were
or are being conducted in a manner which, in the circumstances, is inconsistent with intent to
bring the person concerned to justice.

%% Ibid.

%7 1CC-01/09-02/11 OA see para 39 and 40
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in.*® It will just be vigilant to ensure that prosecutions are genuine and justice is

served.>®

The principle of complementarity is the ultimate realization of the limitation placed
upon international courts. This mirrors the prosecutorial strategy which limits cases
to those bearing the greatest responsibility.>”® With the principle of complementarity,
national justice systems are expected to step in and investigate and where
appropriate, prosecute persons accused of committing international crimes. Failure
by national courts to make the principle of complementarity work, may risk
impunity. This is evident in the cases that are before the ICC which is just a drop of

the perpetrators of international crimes in the countries concerned.

3.7  Specialized National Courts

Due to the temporal limitation of the ICC which is limited to crimes committed after
the Rome Statute came into force, international crimes committed prior to that
Statute do not fall within its temporal jurisdiction. Therefore, states resorted to the
creation of domestic courts with an international element in order to end impunity to

international crimes.*”* These include the Special Court for Sierra Leone,*? the East

%8 Philippe X., “The Principles of Universal Jurisdiction and Complementarity: How do the Two
Principles Intermesh?,” International Review of the Red Cross, Vol. 88, N0.862, 2006, p. 375 at
381-382.

Kleffner J.K., “The Impact of Complementarity on National Implementation of Substantive
International Criminal Law,” Journal of International Criminal Justice, 2003, No. 1, p. 86 at 87.
Brubacher M.R., ‘Prosecutorial Discretion within the International Criminal Court” Journal of
International Criminal Justice, 2004, No. 2, pp. 71-95; Nsereko D.D.N., “Prosecutorial
Discretion before National Courts and International Tribunals,” Journal of International
Criminal Justice, 2005, No. 3, pp. 123-144.

Pocar F,’The Proliferation of International Criminal Courts and Tribunals: A Necessity in the
Current International Community,” Journal of International Criminal Justice, 2004, No. 2, pp.
304-308.
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Timor Special Panels for Serious Crimes,*”® the Kosovo courts®* and the

375
It

Extraordinary Chambers of Cambodia (Khmer Rouge Tribunal). is also

envisioned that a Special Court shall be established in Central African Republic.®”®

These courts operate under the realm of domestic law but receive support and
assistance from the United Nations. They are established by an agreement between
the UN and the country in question. The technical staffs are also a mixture of local
and international personnel. Unlike the ad hoc tribunals, these courts are primarily
domestic. This reveals the common shared ground by member states of the UN to
end impunity to international crimes in whatever means employed. It is further a
solidification of the important role domestic courts play in bringing justice to the

victims of international crimes.

3.8 Conclusion
International criminal justice has evolved from a period where reliance was given to
the creation of ad hoc tribunals to a period where a permanent International Criminal

Court was created. Further, the jurisdictional relationship between international

2 Draft Agreement between the UN and the Government of Sierra Leone on the Establishment of a

Special Court for Sierra Leone, 2000, contained in Report of the Secretary General on the
Establishment of a Special Court for Sierra Leone, UN Doc S/2000/915 (4 October 2000), p 15;
UN Security Council Resolution 1325 (2000) 14 August 2000 in Kai Ambos and Mohamed
Othman (Eds) The new approaches in international criminal justice Kosovo, East Timor, Sierra
Leone and Cambodia (2003) at 250; Special Court Agreement (Ratification) Act 2002 C. Tofan
(ed) The Sierra Leone Special Court Collection. Basic Documents (2008)1 at 11.

They were created by the United Nations Transitional Administration in East Timor (UNTAET)
in 2000 and are operational in Dili East Timor dealing with crimes committed in 1999.

See information available at http://www.hrw.org/news/2014/04/24/kosovo-approval-special-
court-key-step-justice [Accessed 20 June 2014].

See information available at http://www.eccc.gov.kh/en [Accessed 20 June 2014].

See Loi Organique No 15, 003 Portant Creation, Organisation et Founctionnement De Law Court
Penal Special (Organic Law on the Establishment of the Special Criminal Court, No 15, 003).

373

374

375
376


http://www.hrw.org/news/2014/04/24/kosovo-approval-special-court-key-step-justice
http://www.hrw.org/news/2014/04/24/kosovo-approval-special-court-key-step-justice
http://www.eccc.gov.kh/en

84

tribunals and national justice mechanism has considerably changed over time. In the
early and formative stages of international criminal justice, reliance was given more
on international tribunals as courts of first resort endowed with concurrent
jurisdiction with national courts but having primacy over national courts. Now with
the coming into force of the Rome Statute, there has been a realization that national
courts must be given primacy in prosecuting international crimes. As such, the Rome

Statute has created a Court of complementary jurisdiction to national courts.

On another note, the role of the victorious powers of WWII who were central in the
inception of international criminal justice has somehow been maintained throughout
the development of international criminal law. In the 1990s, the five permanent
members of the Security Council played a major role in the status international
criminal law had during that phase. Further, the Rome Statute has given the Security
Council power to refer cases to the Court. This feature is what has maintained the
power of a few in the realisation of international justice. The peculiar thing about this
is that, some of the permanent members who have been given such power are not
even parties to the Rome Statute. This is an irony and therefore a loophole for the
interplay of international politics of the rich and powerful in dispensing international

justice.

As noted in this chapter, the colonial domination of African countries and the lack of
accountability for crimes perpetrated by colonialists’ negatively impacted
accountability for international crimes committed on the continent. A culture of

impunity that was built continued to exist even after independence.
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CHAPTER FOUR
INTERNATIONAL CRIMINAL JUSTICE IN NATIONAL COURTS

4.1 Introduction

The previous chapter outlined the different phases international criminal justice has
passed. It is apparent from the previous chapter that international courts have played
a big role in dispensing justice and ending impunity to international crimes. Although
the term international criminal justice may give inference to justice dispensed by
international courts, the complementarity principle and the duty placed on states to

prosecute international crimes prove otherwise.

This chapter brings to light the important role played by national courts in ending
impunity to international crimes although it must be acknowledged that national
courts have not received centre stage like their counterpart i.e. international courts
and tribunals. It is therefore argued here that, apart from the discretion and right
every state has to prosecute international crimes committed within its territory, there
is an imposed duty on states by treaties obliging them to carry prosecutions of
international crimes. Further, the chapter rests on the argument that when compared
to international courts and tribunals, national courts offer considerable advantage to

international courts and therefore, a viable venue to prosecute international crimes.

4.2 Duty to Prosecute International Crimes
The prosecution of international crimes before national courts is not only an intrinsic

right of states, there is also an inherent legal duty placed upon states to prosecute
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international crimes committed in their territory.*”” By setting in motion the
prosecution process, states are fulfilling their primary duty. Whether the cases

proceed for trial or not, is a matter of evidence.

Thus, apart from a right that every state has with regard to prosecutions within its
borders, international law, in different treaties and under customary international law
has imposed a duty on states to prosecute international crimes perpetrated in their
territories or where the perpetrators are found to be in their territory.*’® It must be
emphasized that this duty is mostly read with reference to the duty to prosecute or
extradite. However, the analyzed treaties reveal that the latter duty has not been

framed in a mandatory way due to the use of the word “may” in different treaties.?®

Therefore, this part seeks to show why states ought to be proactive in prosecuting
international crimes committed in their territories because in doing so, they will be
fulfilling the duty placed upon them under international law. Therefore, the duty
discussed here is with reference to the duty placed on a state where international
crimes were perpetrated. This limited focus falls outside the scope of the duty to
prosecute any other crime or a duty placed on states to prosecute in relation to the

principle aut dedere aut judicare.

77 Belgium v. Senegal, para, 94. The court addressed itself on the duty to prosecute international

crimes in relation to the obligations arising from the Convention Against Torture.

Reference has been made to treaties such as the four Geneva Conventions. The Convention
Against Torture, The Rome Statute and the Genocide Convention.

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field; Geneva Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea; Geneva Convention relative to the Treatment
of Prisoners of War; and Geneva Convention relative to the Protection of Civilian Persons in
Time of War.
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4.2.1 The Genocide Convention of 1948

The crime of genocide is one of the core international crimes having a separate
Convention which addresses it specifically. The duty to punish the crime of genocide
is well enshrined under the specific Convention article I, V and V1.** There is a
direct undertaking by state parties in the event that the crime of genocide is
committed to punish the perpetrators of the crime of genocide.®®! Article IV of the
Convention further solidifies the mandatory obligation to punish the perpetrators of

the crime of genocide irrespective of their position in the society.

The duty, just like anyone would have envisioned, is tripartite. It involves the passing

%82 the prosecution and punishment upon conviction.*®® The wording of

of legislation,
the article imposing such an obligation is framed to the affirmative by the use of the
word “shall” which leaves no discretion in the execution of such an obligation. It

therefore follows to state that, no one would argue against the requirement that states

party to the Genocide Convention are required to equip national machinery with

%0 Genocide Convention. When reading the relevant provisions it is notable that state parties have

undertaken to punish those who perpetrate the crime of genocide. As such, the territorial principle
of jurisdiction gives inherent duty on state parties to punish the crime of genocide perpetrated in
its territory.

Schabas W.A., Genocide in International Law: The Crime of Crimes, Cambridge University
Press, Cambridge, United Kingdom, 2000, pp. 355-360; Steven L.A., “Genocide and the Duty to
Extradite or Prosecute: Why the United States is in Breach of its International Obligations,”
Virginia Journal of International Law, 1999, No. 39, p. 425, at 442; Ben-Naftali O. and Sharon
M., “What the ICJ did not say about the Duty to Punish Genocide: The Missing Pieces in a
Puzzle,”” Journal of International Criminal Justice, 2007, No. 5, p. 875.

Genocide Convention, article V.

Ibid., article VI. “[p]ersons charged with genocide [...] shall be tried by a competent tribunal of
the State in the territory of which the act was committed, or by such international penal tribunal
as may have jurisdiction with respect to those Contracting Parties which shall have accepted its
jurisdiction;” Case Concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 1.C.J. Reports
2007, paras, 442, 449.
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necessary tools to enable them prosecute the crime of genocide committed in their

territory.

Further, the provisions of prohibiting the commission of the crime of genocide under
the Genocide Convention are said to have attained the status of customary
international law. This was the reasoning of the 1CJ*®* and further support by

385

different writers.” With this elevated status the obligations contained therein are

therefore not restricted to state parties but overflow to non-state parties as well.

4.2.2 The Geneva Conventions of 1949 and the Additional Protocols 1977

The Geneva Conventions and their Protocols form the basic treaty documents on
international humanitarian law. The conduct criminalized in the four Geneva
Conventions and Additional Protocol I, especially those commonly referred to as the
grave breaches have formed part of the core international crimes (war crimes) dealt

with by international criminal law.®® The treaties frame the duty to prosecute

34 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,

International Court of Justice* The first consequence arising from this conception is that the
principles underlying the Convention are principles which are recognized by civilized nations as
binding on States, even without any conventional obligation. A second consequence is the
universal character both of the condemnation of genocide and of the co-operation required 'in
order to liberate mankind from such an odious scourge.' The Genocide Convention was therefore
intended by the General Assembly and by the contracting parties to be definitely universal in
scope.” See also Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), International Court of Justice, 26
February 2007, available online at: http://www.icj-cij.org/docket/files/91/13685.pdf’[ Accessed
21 August 2014].

Quigley J., The Genocide Convention: An International Law Analysis, Ashgate publishing
Limited, Hampshire, England, 2006; Lepard B.D., Customary International Law: A New Theory
with Practical Application, Cambridge University Press, New York, United States of America,
2010.

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, article 49; Geneva Convention for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, article 50; Geneva
Convention relative to the Treatment of Prisoners of War, article 129 and Geneva Convention
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international crimes in the affirmative through the use of the word “shall”.*®" The
Geneva Conventions are one set of international treaties that give states an obligation
to enact legislation which is key element in ensuring the prosecution of international

crimes. 388

The four Geneva Conventions provide for an identical mode of accountability. This
duty is stretched to cover all aspects relevant in prosecution of war crimes. These
include the search of accused persons (investigations) and the prosecution (trial
before national courts).®* Therefore, states are obliged to uphold individual criminal
responsibility for conduct stipulated therein. It must be noted from the wording of the
Conventions that these obligations are limited to grave breaches. Grave breaches
apply to international armed conflict as opposed to internal armed conflicts. This
limitation makes the obligations inapplicable in events where war crimes have been
perpetrated in an internal armed conflict.>*® However, does the limit of this
obligation to grave breaches exclude other forms of war crimes?*** Rule 158 on
customary International Humanitarian Law provides for the duty to prosecute war

crimes to cover both international and internal armed conflicts.3%

relative to the Protection of Civilian Persons in Time of War, article 146. Additional to the
Geneva Conventions of Aug. 12, 1949 and Relating to the Protection of Victims of International
. Armed Conflicts, opened for signature 12 December 1977 (Protocol 1), article 85.
Ibid.
%8 Ibid.
%9 Ibid.
%0 |t must be noted that none of the Geneva Conventions contain a provision on grave breaches in an
internal armed conflict.
The Rome Statute article 8 (2) provides for the applicability of war crimes provisions to both
international and internal armed conflicts.
Information available at https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rulel158
[Accessed 4 December 2014].
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4.2.3 The Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment 1984

The Convention Against torture and other Cruel, Inhuman or Degrading treatment or

Punishment (hereafter referred to as CAT) is one treaty that provides unquestionable

duty on states®*®

to prosecute or extradite persons alleged to have committed the
crime of torture®* which forms part of prohibited conduct amounting to international
crimes.®*® The duty is framed in the affirmative by the use of the word “shall”. This
has further been elaborated by the ICJ in the Belgium v Senegal case where the Court
detailed that “[e]xtradition is an option offered to the State by the Convention,
whereas prosecution is an international obligation under the Convention, the

violation of which is a wrongful act engaging the responsibility of the State.”*%

In order to fulfill these duties, states are required to have provisions under their
domestic law criminalizing conduct amounting to torture.>*” This will enable states to
assume jurisdiction and to have substantive law to act on both for extradition and

prosecution. This was affirmed by the ILC in its report where it articulated that:

The effective fulfillment of the obligation to extradite or prosecute requires undertaking
necessary national measures to criminalize the relevant offences, establish jurisdiction

%3 CAT, article 7. Questions relating to the Obligation to Prosecute or Extradite (Belgium v

Senegal), the ICJ Judgment, of 20 July 2012, para.50, 68, 74 and 75. Extradition and prosecution

are ways of dealing with impunity through the implementation of one or the other.

Ibid, article 1. “For the purposes of this Convention, the term "torture" means any act by which

severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such

purposes as obtaining from him or a third person information or a confession, punishing him for

an act he or a third person has committed or is suspected of having committed, or intimidating or

coercing him or a third person, or for any reason based on discrimination of any kind, when such

pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a

public official or other person acting in an official capacity. It does not include pain or suffering

arising only from, inherent in or incidental to lawful sanctions.”

¥ Rome Statute, article 7 (f).

%% para 95. A state who gives refuge to the perpetrator of the crime of torture is under an obligation
to prosecute the perpetrator or extradite to a third state willing to do so.

%7 CAT, article 4.
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over the offences and the person present in the territory of the State, investigate or
undertake primary inquiry, apprehend the suspect, and submit the case to the prosecuting
authorities (which may or may not result in the institution of proceedings) or extradition,
if an extradition request is made by another State with the necessary jurisdiction and
capability to prosecute the suspect.®*

Therefore, for those states which are parties to the CAT are duty bound to prosecute
when acts are committed within their territories to prosecute. They are also entitled
to exercise universal jurisdiction for acts of torture committed outside their territory.
It is from this premise that there exists a duty to prosecute an aspect of international

crime (torture) that existed prior to the coming into force of the Rome Statute.

4.2.4 The Rome Statute of the International Criminal Court 1998
The Rome Statute is the most comprehensive piece of treaty on international criminal
law. It contains the different categories of international crimes®* unlike the Geneva

Conventions which are limited to war crimes.

When reading the Rome Statute from the preamble and some of its articles, there is
an inference of a duty to prosecute international crimes.*® The express stipulation of
an existing duty to prosecute international crimes is found under the Preamble of the
Statute. It specifically recalls that “it is the duty of every State to exercise its criminal

jurisdiction over those responsible for international crimes.”** The use of the word

%% Report of the Working Group on the Obligation to Extradite or Prosecute (aut dedere aut

judicare)A/68/10 para 23.

Rome Statute, article 5. Lists crimes within the jurisdiction of the court to include the crime of
genocide, war crimes, crimes against humanity and the crime of aggression

Newman, Dwight G. "The Rome Statute, Some Reservations Concerning Amnesties, and a
Distributive Problem," American University International Law Review, 2005, Vol.20, No. 2, pp.
293-357.

Rome Statute, para 6.
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“recalling” shows that there has always been an existing duty to prosecute
international crimes. What the Rome Statute does is reiterate the said duty. It does
not establish it but solidifies it because the duty stated is on the preamble and not the

provisions of the Statute.*%?

An inference to the duty placed on states to prosecute international crimes is seen on
the fact that the International Criminal Court has been established as a court of
complementary jurisdiction to national criminal jurisdictions.”®® The Rome Statute
ascribes the primary responsibility to prosecute international crimes to national states
and the submission to the ICC when there has been a failure to fulfill the primary

obligation.*%*

Therefore, in no way could the Rome Statute affirm that “[t]he effective prosecution
of the most serious crimes of concern to the international community be ensured by
taking measures at the national level™*® if there is no existing duty placed on states
to prosecute international crimes at least in relation to states where international
crimes were perpetrated.*® It is with this reference that there is a firm requirement of

making sure there is a favourable environment at national level to fulfill this primary

%2 Cryer R., Prosecuting International crimes: Selectivity and the International Criminal Law

Regime, op. cit., p. 144,

Rome Statute, preamble para 10.

%4 Ibid., article 17.

% Ibid., preamble para 4.

%06 Seibert-Fohr A., Prosecuting Serious Human Rights Violations, New York, USA, Oxford
University Press, 2009, p. 251. The limiting of the duty as expressed under the Rome statute
avoids the extension of such duty to other states where crimes have not been perpetrated.
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obligation. This does not imply that the Rome Statute has given obligation on states

to implement the Rome Statute.*”’

425 Existing Duty to Prosecute International Crimes under Customary
International Law
As stated in chapter two, international crimes for the purpose of current thesis are
limited to crimes against humanity, war crimes, genocide and the crime of
aggression. Therefore, when reference is made to the duty to prosecute international
crimes, it must be framed within the limits of international crimes covered. While in
the previous parts it has been established that genocide and war crimes have separate
treaties that give an inference to that obligation, the duty to prosecute international
crimes in their collective nature is inferred under the Rome Statute.*®® Further since

there is no one convention addressing crimes against humanity,*®®

one aspect of
crime against humanity “torture” is also covered under a separate Convention and a

duty to prosecute provided therein?

Treaties are just one source of international criminal law. Another source of
international criminal law are customs which have a higher binding capacity than

treaties because they can bind other states provided they have not persistently been

7 Nouwen S.M.H., “Fine-tuning Complementarity,” in Brown B.S., ed., Research Handbook on

International Criminal Law, Cheltenham, UK, Edward Elgar Publishing Limited, 2011, p. 206 at
214,

As stated in 4.2.4 the duty is stated as recalling an existing duty and the complementarity nature
of the ICC gives an inference on the inherent obligation states have to fulfill the primary duty of
prosecuting international crimes.

As of 2014 the ILC embarked on the process of codifying customary rules of international law
governing the prohibition on the commission of crimes against humanity.
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objected.*’® The identification of customary international law presupposes the

41 As such, it has

scrutinization of two elements i.e. state practice and opinion juris.
been controversial over the years whether the duty to prosecute international crimes

is found under customary international law.**?

Steenberghe R. has adequately analysed, and it is hereby supported that, there is no
need to question that customary international law prescribes the duty to prosecute
international crimes or extradite.*® States have from time to time demonstrated in
their practice the desire to ensure that international crimes do not go unpunished and
hence inevitably ascribe individual states where international crimes were committed
the duty to prosecute the crimes in their national courts.** State practice together
with opinion juris has been deduced from UNGA resolutions, Security Council
Resolutions, national judicial decisions and implementing legislation and

declarations.**® Therefore, states where international crimes have been committed are

#9 Michael Wood, Special Rapporteur Second report on identification of customary international

law International Law Commission Sixty-sixth session Geneva, 5 May-6 June and 7 July-8
August 2014, A/CN.4/672.

“1Ibid., pp. 15-42.

“2 Steenberghe R., “The Obligation to Extradite or Prosecute Clarifying its Nature,” Journal of
International Criminal Justice, 2011, No. 9, pp. 1089 - 1116. The controversy has been ascribed

s to the practice of states to grant amnesties to perpetrators of international crimes.

Ibid.

4 |bid. The practice of granting amnesties that prevailed in the period prior to the establishment of
the ad hoc tribunals in 1993 and 1994 has subsequently been changed. States are now more at
ease in limiting the grant of amnesties for commission of international crimes. Example in
Rwanda, Sierra Leone and Uganda.

5 UNGA Resolutions 2840 (XXV1)100 and 3074 (XXVI1)101 statements from Sweden, speaking
on behalf of the Nordic countries (UN Doc. A/C.6/62/SR.22, 31 October 2007, at 7); Congo (UN
Doc. A/C.6/62/SR.24, 13 December 2007, at 7); Brazil (UN Doc. A/C.6/62/SR.26, 13 December
2007, at 3); Uruguay (UN Doc.A/C.6/63/SR.25, 19 November 2008, at 4); Sri Lanka (UN
Doc.A/C6/64/SR.21, 30 October 2009, at 8); South Africa (UN Doc.A/C6/SR.22, 2 November
2009, at 15); Cuba (UN Doc.A/C6/SR.23, 3 November 2009, at 8) Belgium (UN
Doc.A/CN.4/612, 26 March 2009, at 10). According to the Special Rapporteur, the obligation to
extradite or prosecute was not challenged by states (see UN Doc. A/49/10, 2004, at 79).
Principles of international cooperation in the detection, arrest, extradition and punishment of
persons guilty of war crimes and crimes against humanity. A Res. 3074 (XXVIII), 3 December
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mandatorily required to prosecute international crimes or extradite when they are
unable to do so. The question that remains outside the scope of this duty is the
requirement to prosecute all or part of international crimes perpetrated in the territory
of a state.*’® At least, it is thus far settled that those most responsible in the

commission of international crimes ought to be prosecuted.*!’

4.3  Purpose of International Criminal Justice

There has been a generous reference to international criminal justice in the previous
chapters that it is now vital to understand why there is international criminal justice
in place. International criminal justice is applicable to individuals who commit
crimes in aberrant circumstances as stipulated in the relevant treaties or national

legislation.

It must be noted from the onset that, modes of accountability for atrocities embrace
both formal justice mechanisms and informal ones.**® These therefore range from
international courts and national courts which prosecute, try and punish perpetrators

of international crimes to Truth and Reconciliation Commissions.**® International

1973. The list of national legislation criminalizing international crimes in Africa has been
provided for under Table 1 of the thesis.

Newman, Dwight G., "The Rome Statute, Some Reservations Concerning Amnesties, and a
Distributive Problem," op. cit. International law has over the years accepted alternative means of
transitional justice such as TRCs and amnesties. Therefore, whichever means is taken by a
country to bring about accountability for international crimes perpetrated, it can be considered in
the light of the existing duty to prosecute.

This is evidenced on both international and national efforts that have been made since 1945 to
prosecute those most responsible in the commission of international crimes.

Findlay M., Boon Kuo L. and Si Wei L., International and Comparative Criminal Justice: A
Critical Introduction, New York, USA, Routledge, 2013, pp. 17 — 19; Robinson D., “Serving the
Interests of Justice: Amnesties, Truth Commissions and the International Criminal Court,”
European Journal of International Law, 2003, pp. 481- 505.

Schabas W.A., “A Synergistic Relationship: The Sierra Leone Truth and Reconciliation
Commission and the Special Court for Sierra Leone,” Criminal Law Forum, 2004, Vol 15, No. 3.
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criminal justice is a system that is geared towards ensuring that individuals who
commit international crimes are held accountable for their actions through their

14?% or national courts.*?! The Rome Statute has left

prosecution before internationa
out the inclusion of legal persons/corporations as possible perpetrators of

international crimes.

Responsibility is therefore, limited to individuals. This has always been the trend
since international criminal justice was first introduced in 1945 as stated in chapter
three of this thesis. The repercussion of holding these individuals accountable runs
further than just the finding of the accused guilty but sends a deeper reaching
message to the unindicted persons.“? Thus, international criminal justice is important
not only to the community affected but also to the rest of the world. The importance
or purpose of international criminal justice is closely linked to the importance of
criminal justice generally, however there is a purpose served by international
criminal justice that may not necessarily be found in the national criminal justice.
The importance of international criminal justice ranges from acting as a deterrence

tool to punishing perpetrators as shown in the following part.

0 Rome Statute, article 25. The article gives the ICC jurisdiction on natural persons. Other
international tribunals such as Nuremberg, Tokyo, ICTY and ICTR had similar jurisdiction.
National courts have over the years played part in ending impunity to international crimes. This
has been witnessed in all phases of the development of international criminal justice. The thesis
has made a specific focus in Africa as shown in subsequent chapters.

Damaska M., “Individual Criminal Responsibility in a World of States: Unacknowledged
Presence in International Criminal Justice,” Journal of International Criminal Justice, 2011, No.
10, p.1239 at 1239.
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4.3.1 Punish the Perpetrators of International Crimes

The common understanding of the important role played by international criminal
justice is the punishment of the perpetrators of international crimes. This is similar to
the understanding of the nature and purpose of any criminal justice system which is
centred on the investigation, prosecution and where appropriate, conviction and
punishment of accused persons. Many international law experts have agreed that the
punishment of perpetrators of international crimes is central to the attainment of

justice to the victims.*?®

When making reference to the Rome Statute preamble, a
similar understanding is found. States have affirmed that crimes of concern to the
international community must be punished by ending impunity to international
crimes.*?* This position is grounded on the belief that public trials not only deliver

justice but also make the victims see that justice is indeed done. This has been

supported by authors like Antonio Cassese who reiterated that;

[O]ne should not be blind to the fact that, from the victim’s point of view, what
matters is that there should be public disclosure of the inhuman acts from which he or
she has suffered and that the actual perpetrator of the crime be tried and, if found
guilty, punished. For the victims (or relatives of victims) of rape, ethnic cleansing,
torture, genocide or wanton destruction of property, the punishment of the authors of
those barbarous acts by an impartial tribunal can be a means, at least in part, of
alleviating their suffering and anguish.**®

As stated above, the punishment of perpetrators of international crimes can be
attained before a tribunal. Reference to a tribunal here means it can either be an

international court or domestic court (provided the conditions are right that is, there

2% Spinga V., “No Redress without Justice: Victims and International Criminal Law,” Journal of

International Criminal Justice, 2012, No. 10, pp. 1377-1394; Hudson A. and Taylor A.W., “The
International Commission against Impunity in Guatemala: A new Model for International
Criminal Justice Mechanism,” Journal of International Criminal Justice, 2010, No. 8, pp. 53-74.
Rome Statute.

Annual Report of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations Of International Humanitarian Law Committed in the Territory of the former
Yugoslavia since 1991, UN Doc. A/49/3425/1994/1007, 29 August 1994, pp, 50-51.
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is an impartial court to administer justice). It must be stressed that, the punishment of
individuals for committing international crimes is a core achievement both in the
world of international criminal law and human rights law. It transcends the
traditional understanding of international law.*® Therefore, individualized guilty
brings about individual accountability for crimes committed and thus limits the

victims’ desire to avenge the atrocities committed to them or those close to them.

4.3.2 Deterrent Tool for Committing Similar Crimes in the Future

International crimes are those crimes that deeply concern the member states of the
UN in general. They violate the common shared moral values of the community of
nations in the most appalling ways.*” As such, international criminal justice is a tool
devised to deter the commission of such crimes.*®Authors have referred to general
deterrence as opposed to specific deterrence when dealing with international criminal
justice.”?® Therefore, if the perpetrators of international crimes are punished today,

then the behaviour of potential offenders will be shaped.**° At the international level,

426 Jessherger F. and Geneuss J., “The Many Faces of the International Criminal Court,” Journal of

International Criminal Justice, 2012, No.5, pp. 1081-1094. Retributive theory of penology will
attract an understanding that, a person who commits a crime deserves punishment as a reflection
of the crime committed. Therefore punishment of international crimes reflects the continual
disapproval by the society of the conduct prohibited.

Rome Statute, preamble makes reference to the shocking nature of international crimes
committed in the last century which continue to be committed to date.

Chautauqua Declaration, signed by the prosecutors of the Nuremberg International Military
Tribunal, 