 LECTURE 13:
 INTRODUCTION TO NEGOTIABLE INSTRUMENTS


13.1. INTRODUCTION
There are some documents that are liberally used in commercial transactions and financial dealings. These are known as negotiable instruments, only if the meet and satisfy certain conditions. The word negotiable means “transferable from one person to another in return of consideration” and instrument means a “written document by which a right is created in favour of some persons”. These documents are commercial documents which are used for paying for goods and services. These documents, replaces the use of hard cash in buying goods and services. This means that when these documents are in use notes and coins do not exchange hands. This unit focuses on only four of such documents. These are cheques, bills of exchange, promissory notes and lastly banker’s credit.

13.2. OBJECTIVES
This chapter is going to introduce the reader to the law relating to the negotiable instruments, especially with the definition of negotiable instruments, types on negotiable instruments, its characteristics, and presumptions as to negotiable instruments.

13.3. BODY

i) Definition of Negotiable Instrument
There is no statutory definition of the term negotiable instrument. However the term is accepted and defined as any document which warrant or gives  a person a right to a sum of money and which is freely transferable from one person to another by mere delivery or by endorsement and delivery. The person, to whom the instrument is transferred to, ultimately is entitled to the money and also acquires the right to transfer it to others. These instruments are a special class of contracts.

ii) Characteristic of negotiable instruments
A negotiable instrument can be negotiable either by law or by usage. However to qualify as a negotiable an instrument must have the following characteristic features:
a) The instrument must be freely transferable.  This means that the property or value in a negotiable instrument must pass or must be transferable from one person to another, by delivery when the instrument is payable to bearer, and when it is payable to order by indorsement and delivery.
b)  The holder’s title in negotiable instrument must be free from flaw or defect- This implies that the term negotiability means also that the holder in due course, who takes the instrument for value and bona fide, acquires the instrument that is free from all the flaw in the title of the transferor. He is not affected by any shortcoming in the title of the prior parties to the instrument.
c)  Recovery is another characteristic of a negotiable instrument. This means that a holder in due course is capable of suing using his own name upon a negotiable instrument so at to recover the sum of the instrument, without giving notice on transfer to the party that is liable to pay on the instrument.
d)  An instrument which is negotiable can be transfer infinitum, i.e. can be transferred unlimited until its maturity. 
e)    A negotiable instrument is entitled to some presumptions. However these presumptions pertain to all negotiable instruments unless the contrary is proved.
iii) Presumptions as to negotiable instruments
The following presumptions apply to negotiable instruments. Presumption as to:
a) Consideration- it is presumed that all negotiable instruments are drawn, endorsed, accepted, endorsed and transferred or negotiated with consideration.
b)   To date-it is presumed that all instruments that are negotiable have a date in which it was drawn.
c)  Acceptance-it is presumed that all the bills of exchange were accepted in time after the date shown on the face of it and before that date of its maturity.
d) Transfer- it is presumed that every negotiation of an instrument was made prior to the date of its maturity when an instrument payable in other means and not on demand.
e) The order of endorsements- it is presumed that all the endorsements shown on an instrument were made following the order in which they appear on the instrument.
f)   To lost instruments- It is presumed that a lost or destroyed instrument was properly stamped and the stamp was cancelled.
g)  Holder in due course- It is presumed that every holder of a negotiable is a holder in due in due course.

iv) Types of negotiable instruments
Negotiable instruments may be divided into two groups -;
i)    Negotiable by the Law
The Bills of Exchange Act provides for only three kinds of negotiable instruments. These are promissory notes, bill of exchange and cheques. These instruments are known as negotiable by the law.
ii) Negotiable by custom or usage
There are some instruments which are accepted and used as negotiable instruments, but are not mentioned in the Bill of Exchange Act. These instruments attained the negotiability character by custom or usage in trade. These are blank transfer deeds, share warrant, bearer debentures and exchequer bills.

13.4.    SUMMARY

A negotiable instrument is one of the properties which are acquired by anyone who takes it bona fide and for value; regardless of any defect in title of the prior parties. The law relating to negotiable instruments is contained in the Bills of exchange Act, 2002. Furthermore negotiable instruments may be negotiable by statute and by custom or usage. 

13.6. LEARNING ACTIVITIES
i) Major Learning Activity 
a) What is a negotiable instrument? Enumerate its special characteristics?
ii) Minor Learning Activities
a) Explain the types of negotiable instruments available?
b) What are the presumptions as to negotiable instruments? Are they valid under all circumstances?
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