LECTURE 16
NEGOTIATION
16.1.    INTRODUCTION
Negotiation is the transfer of an instrument from one party to another. This is the most important characteristic of negotiable instrument. Under this characteristic an instrument is freely transferable from one part and the transferee becomes a legitimate holder.


16.2.    OBJECTIVES
This lecture will introduce the reader to the concept of transferability of negotiable instrument. It will discuss and highlight different methods of negotiation and endorsements and it’s and types. 

16.3. BODY
i) Types of transfer of Negotiable instrument
A negotiable instrument can be transferred freely through negotiation or assignment from one party to another.
Negotiation of a negotiable instrument is said to be done when a promissory note, a bill of exchange or a cheque is transferred from one person to another, and the transferee acquires the title of a holder. For example in a situation where A gives a cheque to B for safekeeping, there is no negotiation in this act. Mere delivery does not amount to negotiation. Negotiation must convey title and qualifies the transferee to be a holder.

Assignment of a negotiable instrument is when a person transfers his own right of payment to someone else. This implies that the holder of the negotiable instrument transfer his right of payment upon the instrument to another person.

ii) Distinction between negotiation and assignment:

a) The consideration is presumed under negotiation but it must be proved under assignment.
b) The transferee’s title is better protected in negotiation than that of the transferor, but the assignee’s title under assignment is not protected against the defects and equities in the title of the assignee.
c) Negotiation can be completed only by delivery of the bearer instrument, and by delivery and endorsement of an order instrument. However it is mandatory to have a written document signed by the transferor for the assignment to be valid.

d)  In negotiation there is no requirement of notifying the creditor about the transfer but it is mandatory to notify the creditor about the assignment, and he can expressly or impliedly assent to it.

iii) Methods of transfer by Negotiation
a) An instrument that is payable to bearer can be negotiated by normal delivery. Delivery is a very essential procedure is these type of instrument, in absence of it the one having the instrument on his hand does not become a holder. A holder is anyone to whom a negotiable instrument is delivered to. This means that if an individual finds or steals a bearer instrument he is not qualifying to be a holder.
b)  Endorsement and delivery are methods of negotiating instruments payable only to a specified person, or to order. Endorsement is very important in this type of instrument; the absence of it affects the right of a holder in due course. When an instrument payable to order or to a particular person is delivered without endorsement, in law that is just assigned and hence not negotiated, and the holder of it is not protected as a holder in due course.   
iv) Endorsement
The literal meaning of the term endorsement is writing on an instrument. However it is also statutorily defined in the Bills of Exchange act as the act of writing someone’s name on the back or at the face of an instrument. An individual who writes on an instrument so as to endorse it is known as endorse and the other to whose favor the instrument is endorsed to be known as endorsee. 
  
v) Essentials of a valid Endorsement
a)  The endorsement will be valid only if it is done on the instrument itself.
b)  The endorsement will be valid only if the endorsee signed the instrument with the intention of negotiation.
c)  The endorsement will be valid if it is made by the endorser himself by signing his name on the face of the instrument or by writing the name of the person to whose order the instrument payable followed by the endorsers’ signature. 
d)   For the endorsement to be valid it should be completed by the delivery of the instrument.
vi)  Types of Endorsement
a) Blank or general endorsement- this is an endorsement in which the endorser writes his name only on the face or back of an instrument. For example, A. B. Mawazo.” All instruments endorsed generally or in blank qualify to be bearer instruments even if they used to be order bill before endorsement.
b)  Full or special endorsement- this is a type of endorsement in which the endorser writes his name on the instrument together with some instruction on whom to be paid or to the order of a particular person. For example, “pay to XW or order. A.B. Mawazo. 
c) Restrictive endorsement- this is a type of endorsement which restricts the right of further negotiations. Example “pay to XW only, A.B. Mawazo” 
d) Partial endorsement- this is an endorsement which purport to transfer only part of the total amount of the instrument. As a general rule this endorsement is not accepted in law and hence invalid. However there is an exception to the general rule that it will be accepted if an instrument is paid in part, and the part payment may be endorsed on the negotiable instrument. Then the instrument is negotiated for the remaining part. 
e) Conditional endorsement – this is an endorsement which limits or negates the liability of the endorser. Example “pay XW or order without recourse to me.

16.4. SUMMARY
Negotiation is a situation where an instrument be it a bill, a note or a cheque is transferred from one person to another and the transferee becomes the holder in due course. The negotiation can be done by delivery of a bearer instrument or be endorsement and delivery of an order instrument.
Endorsement is writing on the face or back of the instrument.  The writing can be of the name of the one to whom favour the instrument is transferred to, or just the signature of the holder of the instrument with the intention of negotiation. The one who indorses the instrument is known as the endorser and the one to whom the instrument is indorsed is known as the endorsee. The endorsement may be general, special, restrictive, partial or conditional.
16.5. LEARNING ACTIVITIES
i) Major Learning Acitivites
a) What is negotiation of an instrument and how is this effected in the case of a bearer bill and an order bill?
ii) Minor Learning Activites

a) How can a bill endorsed and what types of endorsement are there?  
b) A drew a cheque in favour of B. A’s clerk forged B’s endorsement and negotiated the cheque to C who took it in good faith and for value. C received payment for the cheque. A claims to recover the amount from C. Will he succeed?
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