
LECTURE I0

 THE LAW AND PRACTICE OF BANKING

10.1.    INTRODUCTION
In this lecture it is proposed to consider first the definition of bank and banking business as provided in common law and the law governing banking in Tanzania. Secondly various types of banks and banking business will be considered and thirdly the legal requirements governing the commencement and the operation of banking business.


10.2.    OBJECTIVES
To introduce the reader to the law governing banking in Tanzania as well as to types of banks and that are operating in banking business. It also focuses on the legal requirements governing the commencement and operating banking business in Tanzania.


10. 3.    BODY
(i) What is a Bank and Banking? 
A bank and a business of banking is a general term and practice in daily life. However it is not easy to define it. This is mainly caused by the development of commerce in which there are so many institutions providing financial services. This causes some difficulties in establishing which one are banks and which are not.  Nevertheless a bank is defined at the common law at the common law as an entity that receives money and collects cheques for its customers, pay cheques and other withdrawal orders given by its customers and keeps current account. Statutorily it is defined in the Bank of Tanzania Act, 2006 as an institution which conduct banking business. Moreover the banking business is classified as the business of getting or accepting money from the community through receiving of deposit to be paid on claim or after an agreed period or after a specific notice, or any alike operation done through selling bonds, certificates, negotiable instruments and other securities, and then using the funds, for investments and issuing loans.

(ii) Bank and banking business
There are different type banks and banking businesses. There is the central bank and other banks which perform different types of banking businesses. In Tanzania the Bank of Tanzania and the commercial banks provide different banking businesses.

(a)    The Bank of Tanzania
This is the central Bank of the United Republic of Tanzania. This bank works like a main banker to all other banks in the country as well as to the government. It is deals with the nation’s financial position and all the money. It issues and controls the currency, gives advice to the government on the trend of policies likely to affect its worth.

(b)    Commercial Banks
These are banks which are normally limited companies working for profit through the companies Act, however some are unlimited companies and they still carry on banking business. These banks function under the control of the Bank of Tanzania in external instruction, authorization and prudential management. They offer saving facilities to individual clients, to companies and other units. They also offer microfinance services.  Example of these commercial banks includes CRDB, NMB, Akiba Commercial Bank just to mention a few.
(iii) Starting and conducting a banking business
In Tanzania the law provides some special rules and regulations which are to be adhered to when an entity wants to open and run a banking business. There are also another set of rules that govern the conduct of banking business. In Tanzania a person who is planning to open a banking business is to adhere to the rules and regulation as provided in part III of the Banking and financial Institution Act, 2006, which provides inter alia that the entity must apply and be licensed by the Bank of Tanzania. The entity in order to be licensed it must present the memorandum and articles of association to the Bank of Tanzania. According to section 6 of the named Act no institution may provide banking services or business unless it is licensed by the Bank of Tanzania.


10.4. SUMMARY 
A bank is difficult to define legally. However there is a common law definition like the one given in Halsbury’s Laws of England that a bank is an individual, partnership or corporation, whose sole or predominating business is banking, that is the receipt of money on current or deposit account and the payment of cheques drawn by and the collection of cheques paid in by the customer.  This is a good definition but does not cover every bank like the National savings bank. Moreover it is also defined statutorily in the Bank of Tanzania Act, 2006 as an entity that is engaged in the banking business. Furthermore the banking business is defined as the business of receiving funds from the general public through the acceptance of deposits payable upon demand or after a fixed period or after notice, or any similar operation through the frequent sale or placement of bonds, certificates, notes or other securities, and to use such funds, in whole or in part, for loans or investments for the account of and at the risk of the person doing such business. All the banking activities in Tanzania are operated under the supervision of the Bank of Tanzania. 
10.5. REVIEW QUESTIONS
i. What is a bank and banking?
ii. Discuss the procedures of opening a banking business in Tanzania.
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