
LECTURE 6
TOPIC: THE RISK AND LOSS

6.1 INTRODUCTION
The gist of the insurance a policy is that in consideration of the premium paid by the insured the insurer agrees to compensate him on the happening of the peril insured against. That means that the insured will be compensated to the extent of his loss caused by the occurrence of unexpected event which is insured against, events motor vehicle accident, burglary, fire etc. However not all losses caused by all types of risks can be indemnified .The purpose of this lecture is to show which risks can be considered in paying for the loss caused by the happening of contingent event.
 
6.2 OBJECTIVES
To introduce the show the risks and losses that are covered and which can be indemnified. Also that after reading this lecture the reader can be able to identify which risks can be considered in paying for the loss caused by the happening of the peril insured against.


6.3 BODY
i) The extent of risk and Ordinary Limitations - Nature of Cause of Loss
The insured incur different types of losses when the risk insured against happens. However not all losses suffered by the insurer can be recovered from the insurer. The loss suffered can only be recovered if it is proved that the risk covered is the proximate cause of the injury or loss. Proximate cause can be defined as the actual, real cause that leads a chain of events that causes the result, exclusive of any interference of any power happening and functioning energetically from a new and independent foundation. For example if A insurers his house against fire, but the house is destroyed by floods, the insurer cannot recover because the loss was not caused by the fire which the peril insured against. Also if B insures buys a burglary insurance cover for his house, but the house is broken in during the day time, he will not 
recover though he suffered loss, because the proximate cause of the loss is house breaking and not burglary. The intention of this doctrine is to limit claims by finding out the direct cause of the loss. However this doctrine does not apply to life assurance policies.

 Read the following cases:

 Pawsey and Co v Scotish and National Insurance Co (1908)
 Nasser Mohamed Omer v Prudential Insurance Co. Ltd (1966) E.A 79

ii) Burden of proof
As discussed above not every loss or damage suffered can be recovered by the insured from the insurer. The laws places the burned of proof upon the insured. This means that the onus is upon the insured to prove that the damage or loss is a result of the risk insured against, and hence it is within the stipulations of the policy. For example if a racing car is insured against collision, but it is damaged as a result of fire that broke out in the parking lane, the insurer will not be responsible for compensating the insured. This implies that the root cause of the damage should be the risk insured against. It is upon the insured to show proof that the event causing the damage happened, and it was within the ambit of the policy and also that the extent of the loss or damage alleged was suffered. Conversely the burden of proof in insurance law may shift from the insured to the insurer, if the later argues that the cause of the loss or damage is not within the domain of the policy.
 Read the following cases:

 Marsden v The City and Country Assurance Company Ltd (1865) 14 WR 106 

Winspear v Accident Insurance Association (1880)


6.4 SUMMARY
The essence of insurance contract is to compensate the insurer and bring him as near as possible to the same financial position in the happening of the peril insured against. However not all losses can be compensated. For the loss to be compensated the cause of the loss should be peril insured against. This causational requirement is known as the proximity rule. Its essence is to find the immediate cause of the loss and remove fraud in insurance business. The burden of proving that the alleged event occurred and that it is within the ambit of the policy is upon the insured. However, if the insurer alleges that the event did not occur or that it is not within the ambit of the policy, then the burden of proof lies on him. Moreover if the cause of the loss is remote and not the proximate cause then the insurer will not be liable to pay.
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