LECTURE 18
DISCHARGE FROM LIABILITY

18.1: INTRODUCTION
Creation of a valid negotiable instrument brings with it right of action to the parties. The parties are liable to pay the amount of the instrument. The right of action subsists as long as the instrument exists. As soon as the right of action ends the instrument is said to be discharged and hence not negotiable any more. In other words an instrument is declared to be discharged at a time when its transferability ends and the right of action on it is completely exhausted. This happens when party who is liable to a negotiable instrument is discharged from his liability or when his liability comes to an end. There are different modes in which the maker, acceptor or endorser can be discharged from this liability.

18. 2.OBJECTIVES
This lecture is going to introduce the reader to the different modes that the law recognizes as modes which can discharge the instrument as well as a party to the instrument from liability.

18. 3. BODY
The term discharge of liability can have two meanings. First is the discharge of the negotiable instrument and the second is the discharge of the parties. There are different modes of discharging an instrument as well as a party to a negotiable instrument from liability. 


18.3.1. Modes of Discharging a Negotiable Instrument
i) By cancellation
An instrument is said to be discharged when it is cancelled intentionally the holder himself or through an agent. However the cancellation must be evident on the face of the instrument. In the absence of apparent cancellation the instrument remains to be valid when it is in the hands of a bon fide holder for value. Automatically when the instrument is discharged through cancellation the parties also will be discharged from liability.  
ii) By release
The holder of a negotiable instrument discharges the instrument if he relinquishes his right that arises from holding the instruments, that was against all other prior parties to the instruments.
iii)        By payment in due course
An instrument may be discharged on when the maker or acceptor of an instrument pays the holder on the specified date or on the maturity of the instrument.  However the payment must be done in good faith and without any defect in title of the holder.
iv) By negotiation back
The instrument will be discharged when a part that was primarily liable on the instrument, who is the acceptor, becomes a holder through negotiation back. This may happen during maturity or after maturity of the acceptor’s right.



18.3.2. Modes of Discharging a Party of an Instrument 
i)  By payment
All parties to an instrument are released from liability when the amount due on the instrument is paid. The party primarily liable on an instrument to pay is the acceptor if the instrument is a bill of exchange. If the instrument is a cheque the party liable is a drawer. If the instrument is a promissory note the party liable is the maker. However in negotiable instrument any party liable can make the payment and then recover the paid amount from the party that was primarily liable. However for the party to be discharged the payment should be done in due course. This implies that the payment should be done in the normal practice of business and without negligence to the holder.
ii) By cancellation
A party can be discharged by cancellation if the holder of a negotiable instrument removes or cancels the name of any of the parties that were liable to the instrument with an intention of releasing or discharging him. If that happens, the cancelled parties as well as other subsequent parties whose title originates from him are discharged from liability to the instrument holder.  
iii) By Release
A party to an instrument may be released from liability to the instrument if the holder of a note, cheque or bill relinquishes his rights against a party to the instrument. The released part is no more liable to the holder.
iv)  By allowing the drawee more than 48 hours to accept
The holder of the bill has to present it to the drawee for his acceptance. The general rule of presentment is that the drawee is allowed only forty eight hours to decide whether he will accept or otherwise. If the holder gives the drawee more than forty eight hours (exclusive of public holidays) all preceding parties who did not allow extension of time are discharged from accountability to the holder.
v)        By qualified acceptance
The general rule of acceptance is that a bill should be accepted without any condition or qualifications. However if the holder of an instrument accepts qualified acceptance all the prior parties are released as against the holder, unless a notice was given and their consent issued.
v) By operation of the law
An instrument may also be discharged by the operation of the law. This can happen when a declaration of insolvency in relation to a party is given by the order of the court under the law of insolvency. It can also happen if the instrument is barred by the law of Limitation Act. This means the lapse of the time provided for recovery of any amount due which is mainly 3 years as provided in the law of limitation.
18.4. SUMMARY
An instrument is discharged when a party who is liable to it is discharged from liability, or when its negotiability character ceases or comes to an end. It can also be discharged when all the rights of action attached to it are extinguished. When an instrument is charged it ultimately discharges all the parties. However discharge of one party does not discharge all other parties, and it does not extinguish the negotiability of the instrument. 
 18.5. LEARNING ACTIVITIES
i) Major Learning Activity
a) Discharge of a party and discharge of an instrument are sides of the same coin. Discuss.

Minor Learning Activities.
a) Explain with examples the term discharge of a party.
b) By using relevant examples explain what you understand by the term discharge of an instrument.
c) Compare and contrast discharge of a party and discharge of an instrument.
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