LECTURE ONE

1.O. TOPIC: THE NATURE AND SCOPE OF THE CONTRACT OF INSURANCE

1.1. INTRODUCTION
In law Insurance can be regarded as a form of risk management mainly used to hedge against
the risk of a contingent, uncertain loss. It can be defined as a contract in which one person or an entity gets monetary safeguard or compensation against losses from an insurance company. Insurance plays an important role in the field of day to day commerce. Parties to an insurance contract engage in binding contract and they assume risks. The essence of insurance is to cover these risks. An insurer is a company selling the insurance; an insured or policy holder is the person or entity buying the insurance policy.


The insurance rate is a factor used to determine the amount to be charged for a certain amount of insurance coverage, called premium. Risk management, the practice of appraising and controlling risk, has evolved as a discrete field of study and practice. The transaction involves the insured assuming a guaranteed and known relatively small loss in the form of payment to the insurer in exchange for the insurer’s promise to compensate (indemnify) the insured in the case of a large, possibly devastating loss. In exchange to the premium paid the insured is given a contract called the insurance policy which details the conditions and
circumstances under which the insured will be compensated.


This lecture discusses the essential points to be borne in mind when looking at insurance contracts


1.2. OBJECTIVES 
To introduce students to the principles underlying, the formation of a valid insurance contract as well as to the nature and scope of the contract of insurance. At the end of the lecture students should be able to describe in detail with examples  the formation of insurance contract and its essential elements.

1.3. BODY
Insurance contract

"…Insurance is a binding contract between the insurer and the insured. The main responsibility of the insurer is to provide the insured with some benefit, usually by way of compensation for property or the payment of money, on the happening of a specified uncertain event. The insured’s main responsibility is to pay the premium". [Borrowdale, (1996), PP. 445.]
Please read the following cases 
Department of Trade v Christopher Motorist Ltd (1974) 1 WLR 99
Medical Defence Union v Department of Trade (1979) 2 WLR 686

There are some important points to bear in mind when looking at the definition of insurance. These are as follows;
(a) It is a contract. This means all rules of contract apply. An insurance contract is simply referred to as a policy.
(b) It is peremptory in nature.
(c) The loss must be unforeseen by the parties.
(d) The contract of insurance provides for indemnity to cover the loss.
(e) There is the requirement for payment of consideration. This is the premium.
Please read the case of Capital Plumbing Service LTD v FML Ltd (1986) 4 ANZ Ins Cas 60-687.

 
Types of Insurance contracts

There are many types of insurance contracts but the main are including the following:- 

· Motor vehicle insurance

· Life insurance

· Fire insurance

· Marine insurance
· Workman compensation

· Burglary etc.
Formation of insurance Contract

In order to create a legal binding and an enforceable contract of insurance, all essential elements of a binding contract must exist. These include parties to the contract, offer, acceptance, capacity consideration, free consent and legality.
i) Parties

Two or more parties must be involved in the creation of a binding voluntary contract. In an insurance contract they are known as insured and the insurer. The insured is a normal person or a legal person seeking security and the insurer is the institution or a company, assuming the risks of providing the sought protection the insured. Furthermore both parties must have capacity to contract which among other things it referrers to the age of the majority, sound mind.
ii) Offer

Insurance contracts are standard form contracts. Therefore an offer is made by filling in special printed forms prepared by the insurance company. The credible insurer either in person or under the assistance of an agent of the insurer will fill in the proposal forms indicating the subject matter to be insured, of which has an insurable interest or he believes that he will have such interest in future and that he is prepared to be bound by the terms of the contract, like paying premiums thereafter (http://www.moga.mo.gov/mostatutes/chapters/chaptertxt39.hotmail). Then the prospective insured will submit the forms to the company (Insured Company) for perusal and subsequently acceptance. 
iii) Acceptance

The insured after filling the standard forms he has to submit them to the insurance company. The insurance company is duty bound to go through them and consider a number of items before making decision of whether to accept them or not. The items include whether the loss is definite or probable, whether the insured has insurable interest, whether the probable loss is large enough to cause hardship if it happens, also whether chances of loss are big or small. When the insurer is satisfied with all the above, will accept the offer and calculate the premium to be paid, and the insured will start paying his premiums as directed by the insurance company. Furthermore the prospective insurer has two duties, firstly, acting truthfully and in utmost good faith, secondly, a duty of a misrepresentation, at this stage.

Moreover other essentials of contract will apply as explained in the law of contract.

The contract of insurance will be evidenced by the insurance policy issued by the insurance company to the insured. However, usually it takes a longtime for the policy to be prepared so a cover note is issued before the policy.  A cover note is a document evidencing a temporary insurance contract while the risk is being assessed. It is issued awaiting the issue or renewal of a policy.
1.4. SUMMARY
 Insurance contract can be said to be a promise of compensation for a specific potential losses in exchange of a periodic payment (premium). It is intended to protect the monetary well being of an individual, a legal person or an entity in the occurrence of probable loss. Some of the insurance policies like motor vehicle policies are compulsory while others are optional such as fire and burglary insurance policies. Agreeing to the terms of an insurance policy creates a contract between the parties who are the insured and the insurer. The insured pays the premiums and upon payment the insurer promises to pay the insured a certain sum of money in the occurrence of a certain specified event. . In most cases, the policy holder pays part of the loss (called the deductible), and the insurer pays the rest. An example of insurance contracts includes marine insurance, life insurance, motor vehicle insurance, fire insurance etc.


1.6. LEARNING ACTIVITIES
i). Major Activity
      With relevant examples describe insurance law.
ii) Minor Activities
a). Mention and explain in detail using relevant examples the essential elements of an insurance contract.

b). Discuss how an insurance contract is formed.
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