
2.0. FUNDAMENTAL ELEMENTS OF INSURANCE

2.1. INTRODUCTION
Insurance agreement differs from other types of agreements or contracts. The insurance contracts to be legally binding, there are some essential peculiar elements which must be proved. If any insurance agreements lack the above named elements it will not be valid insurance contract, it is rather a wagering contract. These elements are going to be discussed below.
2 2.BODY
Insurance agreement"… is an agreement between the insurer, which is mainly a company and the insured, who can be an individual or an entity. The primary responsibility of the insurer is to supply the insured with some benefit, generally by way of substitute of property or the compensation of money, on the happening of a particular indecisive event. The main responsibility of the insured is to pay the premium". [Borrowdale, (1996), PP. 445.]

Essentials of an Insurance Contract 

 Utmost Good Faith 
An insurance contract is well-known as a contract of 'Uberrimae Fidei' or a contract based on 'utmost good faith'. This requires that both parties in the contract must divulge all material facts. This implies that  any fact that goes to the core of the insurance contract or has a bearing on the risk involved contract is material fact. It is only when the insurer knows the whole truth that he is in a position to judge:- (i) whether he should accept the risk, and (ii) what premium he should charge. Suppression of any material fact will warrant the insurer to deny the assured of reimbursement of the contract. Furthermore, insurance agreements shifts peril from one party to another, it is essential that there must be utmost good faith and mutual confidence between the insured and the insurer.
Please read the following cases;

 
 Banque Keyser SA v Skandia Insurance Ltd(1987) 3 WLR 1300

 Banque Financiere SA v Westgate Insurance Ltd (1990) 3 WLR 363


Indemnity
All insurance contracts are known as contract of 'indemnity' except life insurance. This means that the insured, in case of loss against which the policy has been issued, shall be paid the actual amount of loss not exceeding the amount of the policy, eg. he will be indemnified to the extent of the loss or fully. The gist of every agreement of insurance is to return the insured after the loss, in the same pecuniary position, as far as possible, as if the loss has never occurred. The indemnification is applicable to all categories of insurance excluding life, personal accident and sickness insurance. This is implies that if the insurance company pays to the insured a fixed amount of money on the happening of a certain event regardless of whether he suffered loss or not that is not a contract of indemnity. This is clearly shown in case of life insurance, where the insurer is liable to pay the sum shown in the policy on the death, or expiry of a certain specified period.
Insurable Interest

Insurable interest is the pecuniary interest that the insured has on the subject matter of the insurance. If a contract of insurance concluded devoid of insurable interest is void. A person is said to have an insurable interest in the subject matter if he is benefited by its existence and is prejudiced by its destruction. For example:- An individual can have an insurable interest in his assets such as a house, car, pieces of land etc. also the employer can have pecuniary interest in the lives of those who works under him. Furthermore a businessman has a pecuniary interest in the merchandise of his business etc. All the above named people will suffer financial loss if the subject matter insured against will be destroyed. It is the presence of the element of insurable interest in this contract which makes the difference between insurance contracts, and any other contract as well as wagering agreements (Srinivasan's., 2008). 
 

In life assurance, insurable interest is mandatory or should be proved to be available when the insurance contract is concluded. Insurable interest is not mandatory at the time of maturity of life assurance. Insurable interest in fire insurance is necessary to be proved at the time of concluding a contract as well as at the time of loss. However in marine insurance, the pecuniary or insurable interest has to be proved to exist only at the time of the loss and not when the contract is concluded (Smith, 1997). 

Please read the case of Macaura v Northern Assurance Co Ltd [1925] AC 619

Cause Proxima
The rule of 'causa proxima' is a rule in insurance which advocates that for the loss to be recoverable the cause of the loss must be proximate or immediate and not remote. This means that when the immediate cause of the loss is a risk insured against, the insured can recover. However when a loss occurs as a result of more than one cause, the proximate or the actual cause will be the causa proxima, even though the other causes that are remote also contributed to the happening of the event. However, if the loss is caused by any other cause that is not proximate the insurer will not recover.


Risk
In a contract of insurance the insurer assumes the risk of compensating the insured if a certain peril happens and the insured pays premium to the insurer for such undertaking. It goes that for the assured to be compensated the risk must attach to the policy.



Mitigation of loss

When there is an occurrence of the misfortune or peril to the insured property, the person or entity that insured it is required to everything that is in his power to mitigate his losses, like what any reasonable man can do, otherwise he will be guilty of negligence and hence will not recover. This principle prevents the insured from exposing the insured property from the peril just because it is insured against that it. However, the law requires the insured to do what a reasonable man can do to mitigate his loss, but not to the existent of risking his life.  
Subrogation
This is a doctrine that is corollary or related to the insurance principle of indemnity. However, as discussed above it doesn’t apply to life insurance. This principle advocates that the assured in the happening of the peril insured against he has to be compensated fully to the extent of his loss, but all other remedies or rights which accrues to him from a third party will belong to the insurer. For example if A insures his car under motor vehicle insurance, with comprehensive insurance cover, and then meets an accident, after assessment the car is declared to be written off, the insurance company will pay him fully and put him in the same position as he was before the accident. However the salvage will belong to the insurance company and not the insured.   Another example is when B insures his house against fire and after some time the house is burnt down. However the cause of the fire is attributed to the electric company. The insurance company will pay fully for the house, and any other remedies from the electric company will pass to the insurance company and not B. This principle intends to limit the benefits of insurance to compensating the insured to the extent of loss and put him to the same financial position as he was before the happening of the peril. However the insurance company can exercise the right of subrogation only after compensating the insured to the extent of his loss under the policy. The right can be exercised only in respect of what was covered by the policy and not on other things.  
Please read the following cases: 
Napier v Hunter [1993] 2 WLR 42.
Esso Petroluem Co Ltd v Hall Russell Ltd[1988] 2 WLR 730.

Contribution
This is a principle of insurance that is invoked when the same item or property is insure or covered by more than one insurance company. This principle intends to distribute the amount to be compensated between the insurers who are liable to pay under the same risk in the same or different policies on the same subject matter. However under this principle one of the insurers may compensate the insured fully as provided by the policy, and then claim for the contribution from other insurers who will pay according to their share of the loss. In other words, the right of contribution arises when:- 

· The insurer pays for different policies for the same subject matter.

· The insurance policy provides protection from the same threat which caused the loss. Eg fire
· The different policies are existing when the peril occurs.
· One of the insurers has paid to the insured more than his share of the loss. 

2.3. SUMMARY
The basic principles of insurance are very important elements of insurance contract as they play a very important role of differentiating an insurance contract from a wagering deal. It is important to make sure that before entering in a contract the insured has an insurable interest to the subject matter, also that the insurance contract is be formed with utmost good faith. The relationship between the parties is contractual with the proposal form being the basic contractual document. All terms in the proposal form are to be treated as being warranties but in the insurance context warranties equal conditions. The parties to the insurance contract have a contractual responsibility to divulge all material facts. For the insurer this means information that will influence his or her judgment as to whether to accept the risk and if so at what premium, should the disclosure obligation be broken then the innocent party can avoid the policy. 
2.4. REVIEW QUESTIONS
i). What do you understand by “insurable interest” in connection with life insurance, fire and marine insurance.

ii) A contract of insurance is a contract of outmost good faith. Discuss

iii). Write short notes on double insurance, indemnity, subrogation and average clause.
iv). To what extent is it allowable to take out a policy on the life of another person?
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