
LECTURE:4

 TOPIC: THE BASIC PRINCIPLES OF INSURANCE

4.1. INTRODUCTION
Insurance contract contains all the elements of the ordinary contract. However there are some additional elements that must be found in any insurance contracts but not in other types of contracts. These are known as basic principles of insurance. This chapter is going to discuss these basic principles of insurance which are mandatory for any insurance contract. 


4.2. OBJECTIVES 
To introduce the reader to the basic principles of insurance, also that at the end of this lesson the reader should be able to explain the basic principles of insurance.
 

4.3. BODY
(i) Utmost good faith (uberrimae fidei)
This is one of the basic principles of insurance that requires the insured to divulge all the necessary material facts or any other circumstances that are necessary to be known by the insurer in assessing the risk before making a decision to assume the risk. This negate the application of the doctrine of “caveat emptor” (let the buyer be aware) in insurance contracts (http://www.studyblue.com/notes/note/n/law-of-real-property-exam). This means that all insurance contracts are contracts of utmost good faith (http://bassed-insurance.blogspot.com/2011/10/principle-of-utmost). However the principle places the duty of disclosing the material facts to the insured and not the insurer (http://www.duhaime.org/legalDictionary/u/uberrimaeFidei.asps). It is the duty of the insured to disclose all the material facts affecting the subject matter of the insurance on time of applying for the insurance or during renewals of the policy.  (http://www.hkreform.gov.hk/en/docs/rinsurance-e.doc)Under this principle the insurer is also forbidden of making any misstatements whether when applying or renewing the insurance policy. This principle has the effect that if any material fact is concealed or any misstatement is made during application or renewal of the policy the insurer may avoid the policy.

  Read the case of Motor Union Insurance Company Limited v A.K. Ddamba (1963) E.A 271
(ii) Insurable interest 
This is a principle of insurance which requires the insured to have a pecuniary interest which amounts to a legal right of insuring the subject matter of insurance (http://www.eversheds.com/global/en/what/articles/index.page?Article). Having insurable interest means the insured is enjoying some benefits accruing from the wellbeing or safety of the subject matter of insurance (http://delcode.delaware.gov/sessionlaws/ga124/chp380.shtml). The insured needs to protect the in subject of insurance because if the peril insured against happens that will be detriment to his interest. Historically this principle was invented so as to prevent moral danger or bad faith in insurance contracts. All insurance contracts that were entered into without insurable interest on the part of the insured is void. Furthermore insurable interest has to be pecuniary and it arises from things like property, liability or life assurance.
 Read the case of Callingridge v Corporation of Royal Exchange Assurance Association (1877) 37 LT 525, A. 
(iii) Indemnity
 This is another principle of insurance to the effect which advocates that in case the peril insured against happens, the insured person should be compensated to the extent of his loss and be put in the same position as he was before the happening of the peril. According to this principle the essence of insurance is to compensate the insured; however life assurance and personal accident assurances are not contracts of indemnity.

 Read the following cases 

 Hussein P. Bhnjee v National Insurance Corporation (1976) LRT n 25,
 Burnard v Rodocanachi Sons & Co (1882) 7 App Cas 333.
iv) Contribution
This is a principle of insurance that is applicable in property and liability insurance. The theory is valid only to indemnity contracts, where the subject matter of insurance is insured by more than one insurance company and the same risk but in different policies (http://www.omtexclasses.co/2014/02/principle-of-insurance.html). The gist of this principle is to preclude the insured from benefiting from insurance especially through double indemnity. According to this principle in the happening of the peril the insurers contribute in settling the loss. In most of the time one insurer may pay the claim of the insured and then claim from the co insurers’ and other insurers will contribute to the extent of the policies. The doctrine helps in preventing fraud by the insured in insurance business.
 Read the case of Godin v London Assurance Co (1758) Burr. 489: 97 ER 419
(v) Subrogation 
This is another insurance principle which is applicable to contracts of indemnity only. This principle is intended to deter the insured from making a profit from insurance business. According to this principle if the peril insured against occurs the insurer is duty bound to compensate the insured to the extent of the loss under the policy. After doing that the insurer has the right to any other benefit that the insured was entitled as a result of the peril.   An example is when X insures his car and the accident occurs and the car is declared written off. The insurance company will compensate the insured and then it will have the right to the salvage (http://legal-dictionary.thefreedictory.com/life+insurance).  This is because if X could have the right to compensation and then a right to the salvage he could benefit from the insurance business. To deter this, the principle of subrogation plays its role and deters the practice.
 Read the following cases; Dodd v Nandha (1971) E.A. 58 and Castellain v Preston & Others (1883) 11 QBD 380. 



4.4 SUMMARY

Insurance agreement is a contract like any other contracts; however the presence of the insurance principles which are mandatory for the insurance contract differentiate insurance contracts from any other contracts. These include utmost good faith, indemnity, insurable interest, contribution and subrogation. Both parties in the contract of insurance have a contractual responsibility to divulge all the material facts. Should the disclosure obligation be broken the innocent part can avoid the policy. An insurance contract without the above named principles is void as it is regarded as a wagering contract.
4.5. REVIEW QUESTIONS
i) How does a life assurance policy differ from a policy of indemnity?

ii) To what extent is allowable to take out a policy on the life of another?

iii) Insurance contract is a contract of utmost good faith.  Discuss.
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