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1 Introduction

The law of evidence is a fascinating blend of practical and academic issues.
It is practical because it is the law which is applied in the courts every day
to determine, inter alia, whether evidence ought to be admitted, the use
which may be made of evidence once it has been admitted, and the way in
which witnesses may be questioned. It is a body of law which must be
known and understood thoroughly by any advocate (particularly those
who practise in the criminal courts) as he or she may need to make
submissions on a question of evidence or related procedure at very short
notice. But this does not mean the law of evidence is no more than a body
of rules to be learnt by rote. Far from it. The law of evidence is a discipline
which ought to be studied at an academic level and this is as true for the
prospective advocate as it is for any other student of the subject. Much of
the law of evidence is indeterminate, and the student or advocate will be
able to support his or her submissions on what the law is, or on what it
ought to be, only if the principles and considerations of policy which
underpin the subject are appreciated. For example, one can comprehend
the law of criminal evidence only if something is known of the rights-based
theories of jurisprudence, of concepts such as ‘logical relevance’ and
‘proof’, and of the weaknesses and prejudices which are an inextricable
part of the human psyche.

The law of evidence, criminal evidence in particular, is a dynamic body
of flexible discretionary powers and inflexible rules of somewhat uncertain
scope which have evolved out of (and continue to be influenced by)
considerations of public policy, common sense, logic, psychology,
philosophy and legal principle. An important consequence is that, unlike
other branches of the law, decided cases do not usually amount to binding
precedents to be slavishly followed by judges in subsequent cases. More
often than not a case on the law of evidence will provide no more than an
illustration of how logic and certain well-established principles or
considerations of policy have been applied to a particular factual scenario.
For example, the fact that a man charged with committing an act of gross
indecency on a boy was found to have photographs of naked boys in his
home, and that such evidence was held to have been properly admitted at
his trial, does not set a precedent to the effect that incriminating articles of
this sort are prima facie admissible against a man charged with a sexual
offence against another male. Nor does a case where indecent photographs
in the accused’s possession were held to have been wrongly admitted at his
trial for indecently assaulting a woman provide any precedent for the
inadmissibility of such evidence. To understand decisions of this sort
requires an understanding of the particular circumstances of the case, the
context in which the logical relevance and weight of the evidence were
determined. But it is also necessary to understand the factors which would
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have militated against the admission of the evidence, the principles and
considerations of public policy which would have justified excluding the
evidence, for it will be seen that much of the law of evidence is concerned
with concealing relevant evidence from the jury.

The fact that logically relevant evidence can quite properly be excluded
from the trial process in a given case is the practical outcome of a conflict
which lies at the heart of the law of evidence — a conflict between the
‘principle of free proof” on the one hand and countervailing considerations
of public policy on the other (Figure 1.1). The principle of free proof
demands the admission of all available evidence which is logically relevant
to a disputed issue of fact, for example the accused’s guilt or innocence, on
the ground that the exclusion of any relevant evidence encourages the jury
to determine the issue on a false basis, thereby increasing the possibility
that they will reach an erroneous verdict. The problem with this analysis is
that it ignores the fallible nature of the human fact-finding tribunal. An
item of evidence may well be logically relevant to the determination of a
disputed issue of fact, but its admission may distract the jury from other
more valuable evidence, or engender in them a feeling of hatred for the
accused, or lead them along a path of logical reasoning which would
exaggerate the true worth of the evidence. Other evidence may simply be
too unreliable to leave to the jury notwithstanding the high value it would
have if true. Somewhat paradoxically, then, relevant evidence may be
excluded to reduce the possibility that the jury will reach the wrong
verdict. In practice the exclusionary considerations tend to militate against
the admission of prosecution evidence rather than evidence tendered by
the accused because of the importance attached to the desirability of
acquitting the innocent. The conflict between the principle of free proof
and countervailing considerations of policy is often, therefore, a conflict
between free proof and the principle that the accused should receive a
fair trial.

Great weight is attached to the ‘fair trial principle’, but it is not the only
reason for excluding logically relevant evidence. In other words, the law of
evidence is not solely concerned with ensuring that the right decision is
reached at the end of the trial. An example is provided by s. 76(2)(a) of the
Police and Criminal Evidence Act 1984 which renders any confession
inadmissible (as a matter of law) if it has been obtained in consequence of
oppressive conduct. A confession obtained by oppression is inadmissible
even if it is demonstrably true, regardless of the nature of the crime
committed. The underlying policy is that the rights and dignity of the
suspect must be protected if this country is to regard itself as a free and
democratic society, even if the result is that the occasional criminal should
go unpunished (the ‘protective principle’).

Logically relevant evidence may be excluded on the ground that it is
unreliable, for example where the evidence comprises a witness statement
made by a proven reprobate who is unwilling to face cross-examination.
Conversely, of course, it may be more difficult to justify the exclusion of
demonstrably reliable evidence. In other words, the ‘reliability principle’
may add cogency to the principle of free proof or detract from it. For
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POLICY CONSIDERATIONS

FAIRNESS

Exclude relevant prosecution
evidence to ensure the accused
receives a fair trial; e.g. because its
unduly prejudicial effect would
outweigh its probative value (or
because it is unreliable).

UNRELIABILITY

Exclude relevant prosecution or
defence evidence which is
inadmissible as a matter of law for
falling within a class of generally
unreliable evidence; e.g. hearsay
evidence.

PROTECTON

Exclude relevant prosecution
evidence to prevent suspects from
having their human rights violated by
the police; e.g. confessions obtained
as a result of oppression.

UTILITARIANISM

Exclude relevant prosecution or
defence evidence if the needs of the
many outweigh the needs of the
individual; e.g. where evidence is
covered by legal professional
privilege or it concerns the security
of the state.

PRAGMATISM

Exclude relevant prosecution or
defence evidence if its probative
value is too slight when weighed
against competing considerations
such as expense, delay and the
need to prevent the jury from being
overburdened with superfluous
evidence.

VEXATION

Exclude relevant prosecution or
defence evidence if its probative
value is too slight when weighed
against the vexation it would cause a
party or witness.

The law of criminal evidence
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example, if the police break into the accused’s home and unlawfully
remove a diary containing incriminating statements, the principle of free
proof and the reliability principle would work together in favour of
admitting that evidence. Its admission would not have an unfair effect on
the trial itself, although it might be regarded as unfair to admit evidence
which has been obtained by police impropriety. In order to exclude such
evidence another principle would need to be found, such as the desirability
of not bringing the criminal justice system into disrepute by admitting the
fruits of police misconduct (the ‘integrity principle’) or the importance of
protecting citizens from unlawful interference in their private affairs. It
has already been seen that even a demonstrably reliable confession will be
excluded if it has been obtained by oppression, a case of the reliability
principle being trumped by the integrity and/or protective principles.

Demonstrably reliable evidence may also be excluded on purely
pragmatic grounds if its probative value would be too low to justify the
expense, delay or vexation its admission would bring; or if it would not be
in the public interest to allow the evidence to be revealed (the utilitarian
policy of ‘public interest immunity’). However, even highly sensitive
information may need to be revealed if its admission would be necessary to
ensure that the accused receives a fair trial.

Many of the considerations which justify the exclusion of evidence in
criminal proceedings are of only marginal importance in civil proceedings
tried by a professional judge sitting alone. Judges are thought to be better
able to assess the reliability and weight of evidence, and to disregard any
personal prejudices they might have; so much evidence which would be
excluded in criminal proceedings is freely admitted in civil proceedings.
Furthermore, the evidence gathering process which precedes the civil trial
is usually undertaken by private individuals rather than the police, so the
protective and integrity principles are of less importance, particularly as
the judge may penalise improper conduct by an appropriate order for the
payment of costs. The governing principle in civil proceedings is that of
free proof. The risk of unreliability is generally an insufficient reason for
the exclusion of evidence: unreliability goes to weight rather than
admissibility. That said, some aspects of the law of evidence apply equally
to civil and criminal proceedings. Evidence may be excluded if it is
insufficiently probative to make its admission worthwhile or if it would be
in the public interest to suppress it (for example because it concerns the
security of the state).

It is also important to understand that the law of evidence developed in
the context of jury trials where there is a sharp division between the
respective roles of the judge and the jury. Questions of law, including the
admissibility of evidence, are for the judge alone. The jury’s role is limited
to deciding whether disputed issues of fact have been proved (they
therefore comprise the ‘tribunal of fact’). The judge (‘the tribunal of law’)
will consider the evidence and if it is excluded the jury will never hear
about it. If the evidence is admitted the judge will direct the jury on the
limited use which may be made of it, and warn them against impermissible
or prejudicial reasoning and/or any factors which might render the
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evidence unreliable. Accordingly much of the law of evidence is irrelevant
to civil proceedings and of only limited significance in proceedings before
magistrates, although in theory the law is the same whether the accused is
tried summarily or on indictment.

The purpose of the trial is, of course, to give the claimant or prosecution
the opportunity to prove an allegation which has been made against the
civil defendant or criminal accused. The law of evidence regulates the
admission of evidence and the use which may be made of it during the
trial, with appropriate directions from the judge in jury trials, but it also
establishes who should prove disputed issues of fact and the degree of
likelihood which has to be met before a fact can be said to have been
‘proved’. In the context of a trial the term ‘proof’ must be treated with
caution, however. Very little, if anything, can be proved with certainty so
all that can be hoped for is a sufficiently high probability that the assertion
of fact is true or false (as the case may be). As Lord Simon said in DPP v.
Shannon [1974] 3 WLR 155 (HL) (at p. 191):

‘The law in action is not concerned with absolute truth, but with proof
before a fallible human tribunal to a requisite standard of probability in
accordance with formal rules of evidence (in particular, rules relating to
admissibility of evidence).’

The function of the tribunal of fact — the criminal jury in particular — is
therefore somewhat similar to that of the historian, trying to piece
together a picture of what happened in the past from fragments of
evidence which may be of uncertain (and unascertainable) reliability. The
task of the professional historian is arduous enough, but the jury’s
difficulties are exacerbated by the exclusionary rules which prevent them
from seeing much relevant (and even highly probative) evidence, their own
‘amateur’ composition, and the very nature of the English adversarial
system. The evidence presented by each side may have been subjectively
selected by the parties to support their respective cases. The defence will
withhold anything which undermines the accused’s case; the police may
intentionally or negligently lose or fail to gather some evidence or perhaps
even withhold evidence from the prosecution. Then there is the question of
the witnesses’ credibility — mistaken observations, misremembered details,
confusion, bias, lies, self-interest, self-delusion, self-preservation and so
on. All these human failings tend to undermine the jury’s search for
‘objective truth’. The seemingly credible witness may in reality be a
dishonest and skilled hypocrite; the convincing eye-witness may be
honestly mistaken or have his own interests to serve; and the jury itself,
as a disparate group of individuals, will have their own personal
preferences and prejudices.

A case in point, with horrendous consequences for the accused, is that
of Mr Mahmoud Mattan. In July 1952, M, a Somali, was tried for the
murder of a shopkeeper, V, sentenced to death and executed in September
of that year. V had had her throat cut by someone on the evening of
6 March 1952. The case against M depended almost entirely on the
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identification evidence of one man (W) who claimed that he saw M leave
V’s shop at 8.15 p.m. on that evening. W’s witness statement to the police
made on 7 March differed materially from the evidence he gave from the
witness box, but it had not been disclosed to the defence. W’s statement
described the person he had seen as a Somali with a gold tooth, but M had
no such tooth and W did not repeat that part of his description during the
trial. W’s identification evidence was also demonstrably flawed in other
respects. Furthermore, W had received a reward from the police, but that
fact had not been disclosed. Nor had the defence been informed that four
other witnesses who had seen a man near V’s shop at or about the time of
the murder had failed to pick M out at an identification parade. One
witness had even told the police that M was not the man she had seen. A
witness statement which supported M’s alibi was withheld, as was
evidence that another suspect, also a Somali, had admitted being near the
shop at the time of the murder. That suspect (who had a gold tooth) was
subsequently tried for a separate murder by stabbing in 1954 and found
not guilty by reason of insanity. M’s conviction for the murder of V was
quashed in 1998 (R v. Mattan (Deceased) (1998) The Times 5.3.98
(97/6415/S2) (CA)). Rose LJ, having noted that there had been many
changes in the law since 1952, said:

‘The case has a wider significance in that it clearly demonstrates five
matters. First, capital punishment was not perhaps a prudent
culmination for a criminal justice system which is human and therefore
fallible ... Fourthly, no-one associated with the criminal justice system
can afford to be complacent. Fifthly, injustices of this kind can only be
avoided if all concerned in the investigation of crime, and the
preparation and presentation of criminal prosecutions, observe the
very highest standards of integrity, conscientiousness and professional
skill.”



2 Preliminaries

2.1 Facts in Issue and the Ultimate Probandum

The “facts in issue’ are the disputed issues of fact which the prosecution or
claimant must prove in order to succeed, along with the issues of fact
which the accused or civil defendant must prove in order to establish his
defence. The term ‘ultimate probandum’ is sometimes used to represent
what the prosecution or claimant must wultimately prove in order to
succeed. The party who is obliged to prove a particular fact in issue is said
to bear the ‘burden of proof’” on that issue (15.1 post). The nature and
number of the facts in issue depend on the substantive law and what, if
anything, has been ‘formally admitted’ by the parties. The substantive law
identifies the facts in issue for the type of case before the court, but once a
fact has been formally admitted it ceases to be in issue and need not
(indeed cannot) be proved by the adduction of evidence (see 15.6.3 post).

Take, for example, a charge of murder. The ultimate probandum is that
it was the accused who murdered the person named as the deceased on the
indictment. In the absence of any formal admission by the accused, the
prosecution must prove the following facts in issue: (i) that the person
named on the indictment as the deceased is indeed dead; (ii) that his death
was caused by a particular injury; (iii) that the accused caused that injury;
and (iv) that the accused had the intention to kill or seriously injure him.
The prosecution bear the burden of proof on all these issues and the
accused must be acquitted if they are unable to prove any of them (Figure
2.1). If the accused were formally to admit that he killed the deceased it
would no longer be necessary for the prosecution to prove the first three of
those facts. They would merely need to prove that the accused had the
mens rea for murder at the time he killed the deceased. If, however, the
accused were to raise the partial defence of provocation there would be
additional facts in issue to address, that is, the elements of that defence.
The prosecution would then have to prove the non-existence of any one of
those facts in issue, in addition to the accused’s mens rea.

The Ultimate Probandum
(D murdered V)

Fact in issue (i) Fact in issue (ii) Fact in issue (jii) Fact in issue (iv)
(V is dead) (V died of X) (D caused X) (D had requisite
mens rea)

Figure 2.1 The ultimate probandum
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2.2 Proving Facts in Issue

To prove a fact in issue it is necessary for evidence to be adduced or elicited
during the trial. If, for example, the accused is on trial for murder it may be
possible to prove his guilt by calling a witness to give oral evidence that he
saw him viciously stabbing the deceased to death. Oral evidence which has
been given by a witness in court is known as ‘testimony’ and if, as is usually
the case, the witness states what he directly perceived he is said to give
‘direct testimony’ or ‘direct oral evidence’ (2.2.1 post).

There are, however, some facts in issue which can never be proved by
direct testimony, either because there is no available witness or because it
is impossible for a person directly to perceive what is in issue. In the latter
category would be the accused’s state of mind at the time he allegedly
committed the actus reus of the offence charged. Witnesses cannot give
direct testimony of what another man is thinking, so the accused’s mens
rea must be proved in some other way. In the present example the eye-
witness to the stabbing would be able to give direct oral evidence that the
accused caused the deceased’s death, but the prosecution would not be
able directly to prove the accused’s intentions at that time on the basis of
that oral evidence. The accused’s state of mind would have to be inferred
from his conduct as proved by the witness’s direct oral evidence. The
witness’s description of the frenzied nature of the attack could allow the
jury to infer that the accused intended to kill the deceased. An item of
evidence from which a fact in issue may ultimately be inferred is known as
an ‘evidentiary fact’ or a ‘fact relevant to a fact in issue’ or (more
commonly) as ‘circumstantial evidence’ (2.2.2 post). Circumstantial
evidence allows a fact in issue to be proved inferentially rather than
directly, so it is ‘indirect’ evidence. An item of circumstantial evidence may
be established by direct oral evidence, as in the murder example, or by
drawing an inference from other circumstantial evidence. If no-one saw
the deceased being stabbed, it would be necessary to infer the accused’s
mens rea from circumstantial evidence, the existence of which would
possibly have to be inferred from other, even more remote, circumstantial
evidence. For example, it might be possible to infer the accused’s mens rea
from the evidentiary fact that he had a motive to kill the deceased; yet the
existence of that evidentiary fact might have to be inferred from even more
remote evidentiary facts such as the accused’s earlier threat to kill the
deceased and a life insurance policy found in his house showing that he
would profit from the deceased’s death (see Figure 2.2).

Finally, there is a class of evidence — ‘real evidence’ — which comprises
things which are directly perceived by the jury, for example a closed-circuit
television recording which has been played in open court (2.2.3 post).

2.2.1 Testimonial Evidence
There are two types of testimonial evidence: ‘testimony’ and ‘admissible

hearsay’. It will be remembered that testimony is the oral evidence of a
witness in court, and if that evidence concerns matters directly perceived
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The Ultimate Probandum
(D murdered V)

Fact in issue (iv)
(D had requisite mens rea)

[inference] [inference]
Evidentiary fact
(D had motive to kill V)
A
[inference] Evidentiary fact
(D stabbed V in the neck)

) Evidentiary fact
[inference] (D hated V)

[inference]

Testimony from W1

Evidentiary fact
(D had recently threatened to kill V)

T

Testimony from W2

Evidentiary fact
(D believed he stood
to profit from V’s death)

[inference]

Evidentiary fact — — — — — Insurance document exhibited
(life insurance policy as an item of real evidence
found in D’s possession)

Testimony from W3

Figure 2.2 Circumstantial evidence
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by the witness it is direct oral evidence (direct testimony). Oral evidence is
admissible to prove the truth of the matters stated by the witness, the
weight of the evidence being dependent on the truthfulness and accuracy
of the person who provides it. Witnesses give oral evidence (‘evidence in
chief’) in support of the party calling them during their ‘examination-in-
chief” (16.4 post); they are then ‘cross-examined’ by the opposing party or
parties so that any weaknesses in their evidence or their credibility can be
revealed, or so that evidence favourable to the cross-examining party’s
case can be elicited (16.5 post).

‘Hearsay’ is any out-of-court statement tendered for the purpose of
proving the truth of the matters stated (5.1 post). Generally speaking,
hearsay is inadmissible in criminal proceedings because witnesses are
expected to appear in court to give direct oral evidence and face cross-
examination on what they perceived. There are, however, many exceptions
to this general exclusionary rule and if a hearsay statement is admissible
by virtue of any such exception it is admissible evidence of the truth of the
matters stated. In this sense it may be regarded as equivalent to testimony
and thus a form of testimonial evidence. If the maker of the hearsay
statement directly perceived the matters referred to his evidence is said to
be ‘first-hand hearsay’ (equivalent to direct testimony — the word ‘direct’ is
limited to non-hearsay evidence). The maker may have written down what
he saw and subsequently died, in which case his first-hand hearsay
statement will be adduced in documentary form, or he may have told
another person what he saw, in which case that person will appear in court
as a witness to repeat the deceased’s oral first-hand hearsay. If the maker
(M2) of the hearsay statement did not directly perceive the matters
referred to, but merely repeated another hearsay statement made to him
by another person (M1) who did perceive the matters referred to, M2’s
statement is known as ‘second-hand hearsay’ (while, of course, M1’s is
first-hand).

An out-of-court statement which is tendered for a relevant reason other
than to prove the truth of the matters stated — for example, to prove that a
person spoke with an Australian accent — is not excluded by the hearsay
rule but is admissible as ‘original evidence’ (5.4 post). Original evidence is
not a form of testimonial evidence because the party tendering it does not
seek to rely on it to prove the truth of the matters stated. Another type of
original evidence consists of out-of-court utterances which are incapable
of being true or false (5.5 post).

2.2.2 Circumstantial Evidence

An item of circumstantial evidence is an evidentiary fact from which an
inference may be drawn rendering the existence (or non-existence) of a fact
in issue more probable. The fact in issue is not proved by a witness relating
what he directly perceived, so circumstantial evidence is ‘indirect’
evidence. Examples of circumstantial evidence include disposition, motive,
knowledge, opportunity, capacity, suspicious behaviour, silence, lies,
preparatory acts, and so on. The term covers any admissible evidence from
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which it would be possible to draw an inference going some way towards
proving a fact in issue.

The public perception seems to be that circumstantial evidence is in
some way an inferior form of evidence. One sometimes hears persons who
have been convicted of an offence, or their relatives or solicitors (who
should know better), affirm their intention to appeal against a conviction
as the evidence was ‘only circumstantial’. Students of evidence should
disabuse themselves of this myth: ‘It is no derogation of evidence to say
that it is circumstantial’ (R v. Taylor (1928) 21 Cr App R 20 (CCA)).
Circumstantial evidence may be highly probative or even compelling
evidence of what happened on a particular occasion. Indeed, so long as the
possibility of fabrication can be discounted, circumstantial evidence may
be more reliable than direct testimony.

An individual item of circumstantial evidence taken by itself may or
may not be particularly probative of the accused’s guilt in criminal
proceedings. Much depends on the nature of the evidence in question.
Some types of circumstantial evidence are inherently cogent, whereas
other types may have very little probative value. If the only evidence
identifying the accused as the offender is a single item of circumstantial
evidence then that evidence must of course be sufficiently probative to
discount the possibility that any other person could have committed the
offence, for example a sufficiently complete fingerprint (11.4 post) or a
sufficiently sophisticated DNA profile (11.5 post). In practice, though, the
prosecution are unlikely to base their entire case on a single item of
circumstantial evidence. As a general rule the value of circumstantial
evidence lies in its cumulative effect; that is to say, while a single item of
circumstantial evidence may only slightly increase the likelihood that the
accused is guilty, several items taken together may carry enough probative
force to justify a conviction.

If identity is in issue circumstantial evidence operates by reducing the
possibility that anyone else could have committed the offence, and so
indirectly identifies the accused. A single item of circumstantial evidence,
‘A’, will suggest that the offender belongs to a particular group of persons,
‘Group A’, which is smaller than society as a whole. A further item, ‘B’,
will suggest he belongs to ‘Group B’ too, and therefore that he also
belongs to the even smaller ‘Group AB’ (that is, those persons who belong
to both Groups A and B). Item ‘C’ will suggest his membership of ‘Group
C’ and therefore the even smaller ‘Group ABC’, and so on. The more
circumstantial evidence there is which identifies the accused as a member
of a whole range of groups of person the greater the probability becomes
that he, rather than anyone else, is guilty. In R v. Exall (1866) 4 F & F 922
(Assizes) Pollock CB said of circumstantial evidence (at p. 929):

‘Itis ... like the case of a rope composed of several cords. One strand of
the cord might be insufficient to sustain the weight, but three stranded
together may be quite of sufficient strength. Thus it may be in
circumstantial evidence — there may be a combination of circumstances,
no one of which would raise a reasonable conviction, or more than a
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mere suspicion; but the whole, taken together, may create a strong
conclusion of guilt ... with as much certainty as human affairs can
require or admit of.’

Take, for example, a case where a woman has been found raped and
murdered. If there is no direct evidence identifying the offender the
prosecution will have to rely entirely on circumstantial evidence. This
could include a footprint in the mud (item A) identifying the offender as a
man who wears a particular type of footwear (Group A); a tyre print (item
B) identifying the offender as the driver of a car with particular tyres
(Group B); a used syringe (item C) identifying the offender as a heroin
addict (Group C); and semen (item D) identifying the offender as a man
with a particular sexual disease (Group DI) and a particular DNA profile
(Group D2). Group A and Group B are fairly large so, standing alone, item
A and item B would not be particularly probative; but, taken together,
they would have the cumulative effect of narrowing the group of possible
offenders to those men who have shoes of that type and a car with tyres of
that type (Group AB). There may still be thousands of such men, but the
number of men falling within Group AB and within Group C is likely to be
very small. Only one man (the accused) in Group ABC may have the
particular sexual disease and so fall within Group ABCDI, suggesting,
therefore, that /e is the offender. In other words, the cumulative effect of
several items of circumstantial evidence may be great enough to identify
the accused, even though each item in isolation would be inherently weak
evidence of his guilt. The prosecution case could be further strengthened
by other items of circumstantial evidence pertaining to the accused
himself. A search of his home might reveal hard core pornographic or
‘snuff’ videos showing women being raped and murdered (item E) or a
collection of newspaper clippings relating to the offence in question (item
F). Item E would be probative of the accused’s guilt by showing that he is
not revolted by the idea of rape. Both the offender and the accused would
fall within that group of men (Group E) adding weight to the prosecution
case. Similarly, both the accused and the offender would fall within that
group of men (Group F) who are particularly interested in the offence with
which the accused has been charged, and this too would suggest his guilt.
Again, standing alone, item F would have little probative value, but in the
factual context of the other circumstantial evidence it would make the case
against the accused compelling.

Item D2 deserves separate consideration. If the prosecution manage to
obtain a DNA profile of the offender from his semen this will show he
belongs to a very small group of men, perhaps just four or five persons in
the country. If an analysis of the accused’s DNA puts him within that
group (Group D2) the prosecution would have a highly cogent item of
evidence; but, in the absence of any other evidence, it would be insufficient
to prove his guilt. The prosecution must prove the accused is guilty
beyond reasonable doubt, and the mere fact he is one of the five men in
Group D2 who could have committed the offence is insufficient, for it is a
mere 20 per cent possibility. However, item D2 taken together with any of
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the other items of circumstantial evidence would almost certainly be
enough to narrow that group of five down to one person: the accused (see
11.5 post).

Circumstantial evidence may be used not only to identify an offender,
but also to prove mens rea where identity is not in issue, or even that the
actus reus of an offence has been committed. An interesting example is
provided by the case of R v. Onufrejczyk [1955] 2 WLR 273 (CCA). The
accused in that case was charged with the murder of his business partner,
S, who had disappeared without trace on 14 December 1953, the date on
which the murder was allegedly committed. The last witness to see him
other than the accused was a blacksmith who testified that S had visited
his premises to collect a horse on that date. The accused’s defence was that
on 18 December a large car had driven up to their isolated farmhouse at
7.30 p.m. and three men had kidnapped S at gunpoint. There was no direct
evidence that S was dead let alone that he had been killed, but the accused
was convicted of his murder as both his death and the fact that the accused
had killed him could be inferred cumulatively from several items of
circumstantial evidence. First, the accused had had a motive to kill S. He
had wanted to obtain S’s share in the farm but was in dire need of money,
and S had threatened to put the farm up for sale if the accused could not
obtain the money to buy him out. (There was also evidence that the
accused had made threats against S.) Second, the accused’s behaviour
after 14 December suggested that he had been aware that S was already
dead. On the afternoon of 18 December he had written to an acquaintance
explaining that S would be going away for a fortnight and that he, the
accused, had already paid him most of the money; and yet, soon after, the
accused had gone to London to borrow money from relatives and had got
a woman to forge documents purporting to be agreements upon which he
had then forged S’s signature. The accused had also written a number of
letters which suggested that S had gone to Poland and that he would not
be returning, and had asked a man to impersonate S at a meeting with his
solicitor. Third, S had not taken any of his clothes or possessions away
with him. Fourth, the accused had acted in a suspicious manner once the
police had begun their investigation into S’s disappearance. In particular,
he had gone to the blacksmith to bribe him into saying that S had visited
him on 17 December. Fifth, minute drops of blood had been found on the
walls and ceiling of the farmhouse kitchen.

A further example is provided by R v. Lewis (1982) 76 Cr App R 33
(CA). The accused in that case faced an allegation that he had indecently
touched his partner’s daughters. He admitted there had been contact but
said in his defence that it had been innocent touching as part of his
attempt to be a father figure to the girls. His culpable state of mind could
be proved, however, by the presence of magazines and other documents
concerning sexual acts with children. Those articles allowed an inference
to be drawn that the accused was interested in children as sexual objects,
which allowed the further inference to be drawn that he had not acted as a
father figure when touching the girls but had groped them for sexual
gratification.
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Circumstantial evidence may be highly probative of the accused’s guilt,
but there is always the possibility that it could have been fabricated. Any
type of evidence may be fabricated, of course, and one of the reasons for
cross-examination is to reveal whether witnesses have been lying on oath
during their examination-in-chief. The problem with circumstantial
evidence is that its reliability may be unchallengeable. In Teper v. R
[1952] AC 480 (PC) Lord Normand said (at p. 489):

‘Circumstantial evidence may sometimes be conclusive, but it must
always be narrowly examined, if only because evidence of this kind may
be fabricated to cast suspicion on another ... It is also necessary before
drawing the inference of the accused’s guilt from circumstantial
evidence to be sure that there are no other co-existing circumstances
which would weaken or destroy the inference.’

The final sentence of this dictum is interesting, because it rightly suggests
that the accused should not be convicted on the basis of a cumulative
inference drawn from circumstantial evidence if an alternative inference
could be drawn which would be consistent with a (reasonably possible)
theory that the accused is not guilty. A similar point was made in R v.
Onufrejczyk [1955] 2 WLR 273 (CCA) where Lord Goddard €J said that
‘the fact of death, like any other fact, can be proved by circumstantial
evidence, that is to say, evidence of facts which lead to one conclusion,
provided that the jury are satisfied and are warned that it must lead to one
conclusion only’. Accordingly, it was argued before the House of Lords in
McGreevy v. DPP [1973] 1 WLR 276 that where the prosecution case is
based wholly or substantially on circumstantial evidence the judge is duty-
bound to direct the jury to acquit unless they are satisfied that the evidence
is not only consistent with the accused’s guilt but also inconsistent with
any other reasonable conclusion, in line with the direction given by
Alderson B in R v. Hodge (1838) 2 Lewin 227 (Assizes). The House of
Lords rejected this submission, however, being ‘averse from laying down
more rules binding on judges than are shown to be necessary’, and held
that the obligation to direct the jury to acquit unless ‘satisfied of guilt
beyond all reasonable doubt” was a sufficient safeguard which the jury
would more readily understand.

2.2.3 Real Evidence

Real evidence is the term used to describe evidence which is directly
perceived or inspected by the court itself. This includes tangible items
(‘exhibits’) such as the weapon used in a murder, the goods stolen in a
burglary, the handkerchief found at the scene of the crime, the closed-
circuit television recording of an offence being committed, a person’s
physical appearance, and so on. Not every tangible object is automatically
admissible on the ground that it is real evidence, however. If a document
such as a letter or video-recording is tendered to prove the truth of the
matters recorded, it will be admissible only if its contents fall within the
scope of an exception to the hearsay rule as the relevance of the document
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lies solely in its being a conduit for hearsay. The document would be
classified as ‘documentary evidence’ (2.7 post) as opposed to ‘real
evidence’. Of course, if the letter or video tape is relevant for some other
reason, because, for example, it bears the accused’s bloody fingerprints
upon it, it will be admissible as real evidence.

The demeanour and intonation of witnesses is also a form of real
evidence, as is a particularly unwieldy object which cannot be brought into
court and so has to be viewed in situ. In Buckingham v. Daily News [1956]
3 WLR 375 the plaintiff alleged that he had been injured while cleaning
the blades of his employers’ rotary press on account of their failure to
provide him with a reasonably safe system of work. During the course of
the trial the judge, in the presence of counsel, went to the defendant’s
premises, inspected the machine and observed a demonstration by the
plaintiff of how he had cleaned the blades. The Court of Appeal accepted
that the judge had been entitled to treat what he had seen as a form of real
evidence: it is ‘just as much a part of the evidence as if the machine had
been brought into the well of the court and the plaintiff had there
demonstrated what took place’. Similarly, it may be appropriate for the
court to visit a particular location or site. This may be a simple ‘view’
where the court inspects the place — the ‘locus in quo’ — where the road
accident occurred or the alleged murder was committed; or the inspection
may be combined with a demonstration, where one or more witnesses
explain their vantage point and what they saw or heard at the material
time.

Although it is clear that an out-of-court demonstration, or the out-of-
court inspection of an object which could (in theory) have been seen in the
courtroom, is regarded as the observation of admissible real evidence, it
has been said that a simple view of the locus in quo is strictly speaking
nothing more than an opportunity for the tribunal of fact to understand
the context of the case so that they can follow the evidence and apply it
(London General Omnibus Co v. Lavell [1901] 1 Ch 135 (CA) at p. 139,
Scott v. Numurkah Corporation (1954) 91 CLR 300 (HCA) at p. 313; see
also Goold v. Evans [1951] 2 TLR 1189 (CA) at p. 1192). It has also been
said, however, that a simple view is real evidence ‘in substitution for or
supplemental to plans, photographs and the like’ (Karamat v. R [1956] 2
WLR 412 (PC) at p. 417; see also Goold v. Evans [1951] 2 TLR 1189 (CA)
atp. 1191 and Tito v. Waddell [1975] 1 WLR 1303 (ChD) at pp. 1307-8). If
there is a difference between the status of views and demonstrations, it is a
distinction which carries little if any significance in practice.

Recent views of note occurred in R v. Jeffrey Archer (2001) The Times
(news report) 21.6.01 (CCC), where the court visited Court 13 at the Royal
Courts of Justice, the locus in quo of the accused’s alleged perjury, and in R
v. Stone (No. 2) (2001) The Daily Telegraph (news report) 19.9.01 (CC),
where the court observed the secluded copse in Kent where an appalling
double-murder was committed in 1996. The most noteworthy demonstra-
tion in recent years occurred on 16 February 1999, during the war crimes
trial which led to the appeal in R v. Sawoniuk [2000] 2 Cr App R 220 (CA).
In that case the trial court paid a visit to the village of Domachevo (in
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Belarus) where the Jewish population were slaughtered by Nazi
sympathisers in 1942, and a prosecution eye-witness was permitted to
show the jury where he had stood and watched murder being committed
(see also Ormerod, ‘A Prejudicial View’ [2000] Crim LR 452 at pp. 457-60).

Because the court is effectively relocating when it inspects a site or
object, or observes a demonstration, the judge and jury (if there is one)
should attend together, and the parties or their legal representatives
should be present (or at least be given the opportunity of being present),
save that a judge trying a civil case alone is entitled to conduct a general
view of the locus in quo by himself if it is a public place (Goold v. Evans
[1951] 2 TLR 1189 (CA) at p. 1191, Salsbury v. Woodland [1969] 3 WLR
29 (CA)). Similarly, magistrates (including district judges) should not view
the scene of the alleged criminal offence unless accompanied by the parties
or their representatives, although it would appear that the limited ‘general
view’ exception applies in this context too (Parry v. Boyle (1986) 83 Cr
App R 310 (DC), Gibbons v. DPP (2000) unreported (CO/1480/2000)
(DC)). That said, because some feature of the locus in quo may have
changed during the period between the relevant incident (for example, the
alleged offence) and the trial, or the judge or magistrates may see
something of consequence, it is ‘undesirable’ that even a general view
should be conducted in the absence of the parties or their representatives
(Salsbury v. Woodland [1969] 3 WLR 29 (CA), Parry v. Boyle (1986) 83 Cr
App R 310 (DC)). In a case tried on indictment, the judge may need to
warn the jurors against visiting the locus in quo by themselves (R v. Davis
[2001] 1 Cr App R 115 (CA)).

2.3 Res Gestae

Lord Tomlin commented that res gestae — which means ‘event’ or
‘transaction’ — was ‘a phrase adopted to provide a respectable legal cloak
for a variety of cases to which no formula of precision can be applied’
(Homes v. Newman [1931] 2 Ch 112 (ChD) at p. 120). Broadly speaking the
term now refers to the gate to admissibility through which two types of
otherwise inadmissible evidence may be adduced in criminal proceedings,
the ground being that the evidence in question is inextricably connected
with the circumstances (of the alleged offence), that is, it ‘forms part of the
res gestae’. The first type is evidence of the accused’s relevant misconduct
during the period surrounding the time when he is alleged to have
committed the offence charged, where that misconduct has not given rise
to a separate charge in the instant proceedings. It will be seen in Chapter 3
that evidence of the accused’s extraneous misconduct is generally
inadmissible to prove that he is guilty of the offence charged. There is,
however, an exception to this exclusionary rule if the extraneous
misconduct can be said to form part of the res gestae (see 3.3.9 post).
The second type of evidence comprises out-of-court statements admissible
under one or more common-law exceptions to the exclusionary hearsay
rule, the justifications for these exceptions being, first, that statements
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forming part of the res gestae are more likely to be reliable than other out-
of-court statements and, second, that there may be no other evidence
available to prove what is in issue (see 6.1.1 posi).

2.4 Collateral Facts

Collateral facts are not directly related to the proof of facts in issue but
have an indirect bearing on such proof. The term covers facts which must
be proved as a condition precedent to the admissibility of certain evidence
(or the competence of a witness to give evidence), but it is primarily used
to refer to facts affecting the weight of admissible evidence, especially the
credibility of witnesses. Thus, evidence may be adduced to prove a witness
has a reputation for dishonesty, is biased or has a defect which might
undermine the weight of his testimony (see 16.5.4 post).

2.5 Relevance, Probative Value and Admissibility

To be admissible, any item of evidence must be relevant to a fact in issue
(‘relevant to an issue’) or a collateral fact such as the credibility of a
witness (‘relevant to credit’) or contribute towards an explanation of the
background to the case. Background evidence aside, to be admissible any
item of evidence must render more probable or less probable the existence
of a fact in issue or a collateral fact (see 3.1 posi).

The distinction between relevance to an issue and relevance to credit is
well established, and underpins one of the exclusionary rules of the law of
evidence, but it is not based on logic. Evidence which undermines a
witness’s credibility will have the knock-on effect of undermining the value
of his testimony. If his testimony is relevant to an issue, the evidence
undermining his credibility will, by undermining the value of his testimony,
also be relevant to an issue, albeit indirectly so. The difference between
relevance to an issue (direct relevance to an issue) and relevance to credit
(indirect relevance to an issue) is therefore one of degree (see 16.5.2 post).

If an item of evidence is relevant it is admissible unless it falls within the
scope of an exclusionary rule or a general exclusionary principle, in which
case it will be admissible only if it also falls within an exception to that rule
or if its probative value is sufficiently high for the exclusionary principle to
be overridden by the principle of free proof. The probative value
(‘cogency’ or ‘weight’) of an item of relevant evidence is the extent to
which that evidence affects the probability of the existence of a fact in
issue or collateral fact.

2.6 The Discretion to Exclude Admissible Evidence

In criminal proceedings the court (magistrates or judge) has a general
discretion at common law to exclude or withdraw admissible prosecution
evidence on the ground that its probative value would be outweighed by
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the undue prejudice its admission would cause the accused, and a more
limited common-law discretion to exclude or withdraw confessions and
analogous evidence obtained in violation of the accused’s privilege against
self-incrimination (R v. Sang [1979] 3 WLR 263 (HL), 10.1 post). The
general discretion may be applied to exclude manifestly unreliable
evidence (R v. Lawson [1998] Crim LR 883 (CA)) or evidence which
would cast the accused in a particularly poor light and encourage the jury
to convict him for the wrong reasons (3.3 posf). The court also has a
discretion to exclude prosecution evidence by virtue of s. 78(1) of the
Police and Criminal Evidence Act 1984 (‘PACE’) if its admission ‘would
have such an adverse effect on the fairness of the proceedings that the
court ought not to admit it’. Section 78(1) confers a duty upon the trial
judge (or magistrates) to consider the exclusion of prosecution evidence,
where on the evidence and circumstances it is appropriate, regardless of
whether the question has been raised by the defence (R (Saifi) v. Governor
of Brixton Prison [2001] 1 WLR 1134 (DC), R v. Foster [2003] EWCA
Crim 178). Importantly, however, there is no general discretion to exclude
admissible evidence tendered by the accused, even if the admission of that
evidence would unduly prejudice the defence of a co-accused. Subject to
one exception, the accused has an unfettered right to adduce any
admissible evidence which supports his own defence. This principle was
developed by Devlin Jin R v. Miller (1952) 36 Cr App R 169 (Assizes), and
has since been applied by the Privy Council and the House of Lords
(Lobban v. R [1995] 1 WLR 877 (PC), R v. Myers [1997] 3 WLR 552
(HL)). The exception relates to the discretion under s. 25 of the Criminal
Justice Act 1988 to exclude hearsay evidence which is prima facie
admissible under ss. 23 or 24 (6.2.3 post).

With regard to the exclusion of prosecution evidence, s. 78(1) of PACE
has pretty much supplanted the court’s common-law discretion; and,
human rights considerations aside, the Court of Appeal or Divisional
Court will not interfere with the way the statutory discretion was exercised
unless the trial judge or magistrates acted unreasonably in the ‘Wednes-
bury’ sense (from Associated Provincial Picture Houses v. Wednesbury
Corporation [1948] 1 KB 223 (CA) at p. 229). That is to say, so long as all
relevant factors were taken into account and all irrelevant factors were
disregarded, the ruling will be upheld on appeal unless it was a decision no
reasonable judge (or bench of magistrates) could have reached (R v.
O’Leary (1988) 87 Cr App R 387 (CA), R v. Christou [1992] 3 WLR 228
(CA), Rv. Quinn [1995] 1 Cr App R 480 (CA), R v. Stewart [1999] Crim
LR 746 (98/2314/Y3) (CA)). It has been suggested that the discretion is
limited to an assessment of unfairness, and that once it has been concluded
that the admission of the evidence ‘would have such an adverse effect on
the fairness of the proceedings that the court ought not to admit it’ the
evidence must be excluded (R v. Middlebrook (1994) The Independent
7.3.94 (CA), R v. Chalkley [1998] 3 WLR 146 (CA)). In R v. Dures [1997] 2
Cr App R 247, however, the Court of Appeal expressed a clear preference
for the traditional approach; and in Thompson v. R [1998] 2 WLR 927 the
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Privy Council, having stated that there was no difference between the two
approaches, also followed R v. O’Leary and R v. Christou. Where,
however, it can be shown that the exercise of s. 78(1) during the trial
interfered with the human rights of one or more individuals, and the
question of proportionality fell to be considered (2.9 post), the Court of
Appeal (or High Court) will ‘assess the balance which the decision maker
has struck, not merely whether it is within the range of rational or
reasonable decisions’ (R (Daly) v. Secretary of State for the Home
Department [2001] 2 WLR 1622 (HL) at p. 1635). Now that the Human
Rights Act 1998 is in force, s. 78(1) provides a vital safeguard to ensure
that the accused receives a fair trial in accordance with the requirement of
Atrticle 6(1) of the European Convention on Human Rights (R v. P [2001]
2 WLR 463 (HL)).

There is no general common-law discretion to exclude admissible
evidence in civil proceedings (Bradford City Metropolitan Council v. K
(Minors) [1990] 2 WLR 532 (FD), Vernon v. Bosley [1994] PIQR 337 (CA)
at p. 339). However, r. 32.1(1) of the Civil Procedure Rules 1998 provides
judges with the power to ‘control the evidence’ by giving directions as to
the issues on which evidence is required, the nature of the evidence
required and the way in which it is placed before the court; and, by virtue
of r. 32.1(2), the court ‘may ... exclude evidence that would otherwise be
admissible’. This discretion to exclude admissible evidence must, however,
be exercised in accordance with the ‘overriding objective’ (r. 1.1(1)—~(2)) to
deal with cases justly (Grobbelaar v. Sun Newspapers (1999) The Times
12.8.99 (CA)). This requires the judge to consider not only the case before
him but also the wider interests of the administration of justice (Jones v.
University of Warwick [2003] 1 WLR 954 (CA)).

Judges (and magistrates) in any proceedings, civil or criminal, have a
general discretion to exclude any logically relevant evidence on the ground
that its probative value is too low to justify the problems which would be
engendered by its admission. This is not regarded as a discretion to
exclude admissible evidence so it does not conflict with the common-law
rules recognised in R v. Miller (1952) 36 Cr App R 169 (Assizes) and
Bradford City Metropolitan Council v. K (Minors) [1990] 2 WLR 532
(FD). Rather, it is a discretion to hold that the evidence is ‘irrelevant’ and
therefore inadmissible as a matter of law (Vernon v. Bosley [1994] PIQR
337 (CA) at p. 339; see 3.1.3 post and Figure 2.3).

Finally, there is no general inclusionary discretion in either civil or
criminal proceedings. If evidence is inadmissible as a matter of law it
cannot be admitted, no matter how reliable or probative it might be (see,
for example, Sparks v. R [1964] 2 WLR 566 (PC), 5.3 post). That said, the
exercise of a judicial discretion may be the test for determining whether
evidence is admissible. In criminal proceedings, for example, the judge
must apply a discretion to determine whether the accused’s bad character
is admissible evidence of his guilt (3.3.11 post); and in civil proceedings the
judge has a discretion with respect to the admissibility of previous
consistent statements (s. 6(2) of the Civil Evidence Act 1995).
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Figure 2.3 The barriers to the admission of evidence

2.7 Documentary Evidence and the ‘Best Evidence Rule’

Historically a distinction was drawn between the ‘best” evidence (‘primary
evidence’) and any other evidence (‘secondary evidence’). Only the best
evidence that the nature of the case would allow was admissible, so the
original of any document had to be produced if it was available and not
merely the testimony of someone who had read it, or a copy of it; the
original of any object had to be produced if it was available and not
merely the testimony of someone who had inspected its condition; and
circumstantial evidence was inadmissible if a witness was available to give
direct testimony. However, in Kajala v. Noble (1982) 75 Cr App R 149
(DC) Ackner LJ said (at p. 152):

‘The old rule, that a party must produce the best evidence that the
nature of the case will allow, and that any less good evidence is to be
excluded, has gone by the board long ago. The only remaining instance
of it is that, if an original document is available in one’s hands, one
must produce it; that one cannot give secondary evidence by producing
a copy. Nowadays we do not confine ourselves to the best evidence. We
admit all relevant evidence. The goodness or badness of it goes only to
weight and not to admissibility ... In our judgment, the old rule is
limited and confined to written documents in the strict sense of the
term, and has no relevance to tapes or films.’

In R v. Governor of Pentonville Prison ex parte Osman (1988) 90 Cr App R
281 (DC) a document was said to be available in one’s hands if the party
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has the original of the document with him in court, or could have it in
court ‘without any difficulty’.

In Springsteen v. Masquerade Music [2001] EWCA Civ 563, however,
the Court of Appeal refused to recognise the continuing existence in civil
proceedings of the ‘only remaining instance’ of the best evidence rule,
holding that there is no legal obligation on a party to produce the original
of a document in evidence. The true position is that, if the party has the
original document available to him, but nonetheless seeks to adduce a
copy (or some other secondary evidence) of it, that secondary evidence is
prima facie admissible but the court will attach no weight to it because of
the party’s inability to account for the non-production of the original, and
will exclude it for that reason. According to the Court (at para. 85):

‘[The time has now come when it can be said with confidence that the
best evidence rule, long on its deathbed, has finally expired. In every
case where a party seeks to adduce secondary evidence of the contents
of a document, it is a matter for the court to decide, in the light of all the
circumstances of the case, what (if any) weight to attach to that
evidence. Where the party seeking to adduce the secondary evidence
could readily produce the document, it may be expected that (absent
some special circumstances) the court will decline to admit the
secondary evidence on the ground that it is worthless. At the other
extreme, where the party seeking to adduce the secondary evidence
genuinely cannot produce the document, it may be expected that
(absent some special circumstances) the court will admit the secondary
evidence and attach such weight to it as it considers appropriate in all
the circumstances. In cases falling between those two extremes, it is for
the court to make a judgment as to whether in all the circumstances any
weight should be attached to the secondary evidence.’

The party seeking to adduce secondary evidence of a document need not
show that he has conducted an exhaustive, or indeed any, search for the
original. The only requirement is that he must provide a reasonable
explanation for his non-production of the original ‘in the sense that unless
he did so the court would almost certainly decline to admit the secondary
evidence’; and, in the absence of any allegation of bad faith, the ex parte
Osman ‘without any difficulty’ test is an appropriate yardstick.

The remaining instance of the best evidence rule in criminal proceedings
applies if a party wishes to rely on the contents of a document, but it
relates only to the method by which the existence of the contents may be
proved. If the party wishes to rely on the contents as evidence of the truth
of the matters stated he must first find an exception to the hearsay rule, for
only then does the question of how to prove the contents arise. In truth,
though, the remaining instance of the rule is of little practical significance
because of the common-law and statutory exceptions to it; and if a party is
permitted to adduce secondary evidence pursuant to an exception then, as
a general rule, ‘there are no degrees of secondary evidence’: the contents
may be proved by any type of secondary evidence, such as a copy of a
copy or a witness’s testimony as to the contents.
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Section 27 of the Criminal Justice Act 1988 now provides that where a
statement contained in a document is admissible as evidence in criminal
proceedings, it may be proved (a) by the production of that document; or
(b) by the production of a copy of that document (or the material part of
it) authenticated in such manner as the court may approve. It is
immaterial how many removes there are between a copy and the original.
Nor does it matter if the original document is still in existence. Paragraph
5 of Schedule 2 to the Act defines a document as ‘anything in which
information of any description is recorded’, a statement as ‘any
representation of fact, however made’, and a copy as ‘anything onto
which information recorded in the document has been copied, by whatever
means and whether directly or indirectly’. Section 27 is permissive in
nature and has not affected the common-law exceptions which generally
allow any type of secondary evidence to be given — so oral evidence may
still be given if a common-law exception applies (R v. Nazeer [1998] Crim
LR 750 (CA)). Moreover, s. 71 of the Police and Criminal Evidence Act
1984 provides that in criminal proceedings the contents of a document
may be proved by the production of an enlargement of a microfilm copy
of that document or the material part of it, authenticated in such manner
as the court may approve. Again, it does not matter whether the document
is still in existence. (Section 8 of the Civil Evidence Act 1995 is almost
identical to s. 27 of the 1988 Act and governs the proof of statements
contained in documents in civil proceedings. Section 13 of the 1995 Act
defines document and copy in the same terms as the 1988 Act; a statement
is defined as ‘any representation of fact or opinion, however made’.)

There are four common-law exceptions to what remains of the best
evidence rule. Any type of secondary evidence is permissible if it is proved
(i) the original document has been destroyed or lost and cannot be found
after a reasonable search (as in R v. Wayte (1982) 76 Cr App R 110 (CA));
or (ii) it would be impracticable or unlawful to produce the original (as in
Owner v. Bee Hive Spinning [1914] 1 KB 105 (DC) where a fixed notice was
subject to a statutory requirement preventing its removal) or inconvenient
(for example, on account of its public nature); or (iii) the original is in the
possession of a third party who lawfully refuses to produce it (for example,
on the ground of diplomatic immunity, as in R v. Nowaz [1976] | WLR
830 (CA)); or (iv) the original is in the possession of another party who
refuses to produce it having been served with a notice to do so.

As a general rule the party who wishes to adduce a document in
evidence will also need to prove ‘due execution’, that is, that the writing or
signature on the document has not been forged. This may be done by
calling a witness who can give direct testimony in the usual way; or by
calling a witness who is familiar with the handwriting of the purported
author or signatory to give his opinion; or by a direct comparison of the
writing or signature in question with a genuine sample. Section 8 of the
Criminal Procedure Act 1865 permits suitably qualified witnesses to give
their expert opinion on the similarities and/or dissimilarities between the
genuine sample and the writing in dispute. Proof of due execution may
occasionally require proof of attestation, that is, proof that the document
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was executed in the presence of and signed by ‘attesting witnesses’. Where
proof of attestation is required it is generally no longer necessary for the
attesting witnesses to appear in court to give direct testimony. By virtue of
s. 3 of the Evidence Act 1938 it is sufficient (in any proceedings) if an
attesting witness’s signature is proved to be genuine, although an attesting
witness should be called (if available) if the document in question is a
testamentary document such as a will.

2.8 The Tribunals of Fact and Law

The law of evidence distinguishes between the ‘tribunal of law’ (which
determines all questions of law) and the ‘tribunal of fact’ (which
determines most questions of fact). If the accused is on trial on indictment
(in the Crown Court) the judge is the tribunal of law, and the jury
collectively comprise the tribunal of fact. It is the judge who decides all
questions relating to the substantive criminal law, procedure and the law
of evidence. In particular, it is the judge who determines whether evidence
is admissible, whether admissible evidence should be excluded under a
discretionary power and whether there is sufficient evidence for the case to
be considered by the jury. If there is a case to answer, the judge will
summarise the evidence for the jury at the end of the trial, guide them on
matters of weight, and direct them on the law and evidence. It is the jury’s
role to assess the evidence, in accordance with the judge’s directions on the
law, to determine whether the facts in issue have been proved and
ultimately to decide whether the accused is guilty of the offence charged.
All questions of weight and proof at the end of the trial are for the jury
alone and the judge must make this clear in his summing-up (see 16.8 post).
The judge’s fact-finding role during the trial is limited to the
determination of any facts which need to be proved as a condition
precedent to the admissibility of evidence or the exercise of an
exclusionary discretion; and, exceptionally, to the determination of
foreign law, which is also a question of fact. For example, a confession
is inadmissible as a matter of law if there is a reasonable possibility that it
was obtained by oppression, so the judge may have to hear witnesses, at a
‘trial-within-a-trial’ (‘voir dire’) in the absence of the jury, to determine
whether the prosecution are able to prove that the confession was not
obtained by oppression. During a voir dire the judge is the tribunal of both
fact and law. If he decides (as a question of fact) that the prosecution have
not been able to prove that the confession was not obtained by oppression,
it will be excluded (as a matter of law) and the jury will never hear about it
or the judge’s ruling. If, however, the judge is satisfied that the confession
was not obtained by oppression, the prosecution will be permitted to
adduce it (although the judge’s ruling will not be mentioned).
Submissions on the law are made to the judge in the absence of the jury
so that they will never know about evidence which has been ruled
inadmissible or otherwise excluded. One of the principal functions of the
law of criminal evidence is to ensure that certain types of relevant evidence
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are kept from the tribunal of fact, and this object would be defeated if the
jury were to remain in the court-room during submissions on whether
evidence should be excluded. Most rulings on the law will never be made
known to the jury, moreover, because their function is limited to deciding
whether the facts in issue have been proved; they need only know the law
which relates to their fact-finding role. The judge must explain the
substantive criminal law to them, so that they know what the issues are,
and direct them on whether it is the prosecution or the accused who bears
the burden of proof in respect of those issues, as well as on the ‘standard of
proof” which has to be met. The jury must also be told what use they are
entitled to make of the evidence which has been admitted. For example, if
an out-of-court statement has been admitted as ‘original evidence’, they
must be told not to regard it as evidence of the truth of the matters stated;
and if the accused’s bad character has been revealed solely to undermine
his credibility as a witness they must be told not to regard it as evidence of
criminal disposition.

In the civil courts the vast majority of trials are now conducted without
a jury, so the judge is in all respects the tribunal of both law and fact. This
means the judge must exclude from his mind, as the tribunal of fact, any
inadmissible evidence he has heard as the tribunal of law. This is not
regarded as problematic. First, the reason for excluding much relevant
evidence is to ensure that the accused is not wrongly convicted of a
criminal offence, and this is not a relevant consideration in civil trials.
Second, if the judge does need to disregard evidence, it is generally
accepted that his professional experience allows him to do so without too
much difficulty. Neither of these justifications applies to criminal
proceedings in the magistrates’ courts, however. Magistrates are also the
triers of both fact and law and are expected to rule on the admissibility of
evidence (on the advice of their legally-qualified ‘court clerk’) and decide
whether the facts in issue have been proved at the end of the trial.
Magistrates may hear submissions on the admissibility of evidence,
exclude it as a matter of law or in the exercise of their discretion, and then
carry on and try the case anyway. It is doubtful whether lay magistrates
are capable of disregarding all such evidence, particularly if it is of an
unduly prejudicial nature (such as the accused’s previous convictions), but
the present system is justified by its relatively low cost.

It goes without saying that much of the law of evidence cannot be
understood without a basic understanding of the context in which it arises,
namely the trial. The trial process is covered in some detail in Chapter 16
but, while a full discussion of the topic may safely be left until then, it
would be unwise to approach the law of evidence without at least a
rudimentary knowledge of the way in which trials are conducted.

The most important type of trial (for students of the law of evidence) is
the trial on indictment where the accused is tried before a judge and jury
and is usually represented by a defence advocate. The prosecution will
open their case by giving a brief speech to the jury summarising the
allegation against the accused, and then proceed to call witnesses and
tender evidence to prove that allegation. In this context the word ‘tender’
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means no more than to submit that an item of evidence is admissible and
that it ought to be placed before the jury. Much prosecution evidence will
go unchallenged by the defence, but if they wish to challenge the
admissibility of any prosecution evidence as a matter of law, or argue that
it ought to be excluded by the judge in the exercise of his discretion, they
and the prosecution will make appropriate submissions to the judge in the
absence of the jury. If the judge rules that the evidence is admissible, and
that he is not going to exclude it in the exercise of his discretion, the
prosecution will be entitled to ‘adduce’ it (that is, place it before the jury
for their consideration). Each prosecution witness will be examined in-
chief by the prosecution (16.4 post). Immediately after each prosecution
witness has given his evidence in chief he will be cross-examined by the
defence (16.5 post). Once the prosecution have adduced all the evidence
the judge has permitted them to adduce, and all their witnesses have been
examined in-chief and cross-examined, the prosecution case comes to a
close.

The next stage of the trial is colloquially known as ‘half time’ because it
is the point between the close of the prosecution case and the start of the
defence case. Occasionally the defence will make a submission to the judge
that the case against the accused ought to be dismissed on the ground that
the prosecution have failed to place before the jury sufficient evidence of
his guilt to justify a conviction. A successful ‘submission of no case to
answer’ will result in the judge directing the jury to acquit the accused
(16.7 post). If the submission of no case to answer fails, or no such
submission is made, it is time for the defence case to begin. The procedure
is essentially the same as the first stage of the trial. The defence will tender
their evidence, there may be submissions on the question of admissibility,
and each defence witness (including the accused himself, should he wish to
testify) will be examined in-chief by the defence and then cross-examined
by the prosecution. At the end of the defence case the prosecution and
defence will make their closing speeches to the jury, after which the judge
will summarise the evidence and direct the jury on the law (16.8 posi).
Following the summing-up the jury will retire to consider their verdict
(16.9 post).

2.9 The Right to a Fair Trial

Article 6 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (1950) provides as follows:

(1) In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pro-
nounced publicly but the press and public may be excluded from all
or part of the trial in the interest of morals, public order or national
security in a democratic society, where the interests of juveniles or
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the protection of the private life of the parties so require, or to the
extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interest of
justice.

(2) Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.

(3) Everyone charged with a criminal offence has the following
minimum rights:

(a) to be informed promptly, in a language which he understands
and in detail, of the nature and cause of the accusation against
him;

(b) to have adequate time and facilities for the preparation of his
defence;

(c) to defend himself in person or through legal assistance of his
own choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so
require;

(d) to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.

Sections 1 to 3 of the Human Rights Act 1998, which came into force on
2 October 2000, provide, inter alia, that primary and subordinate
legislation must (so far as it is possible to do so) be read and given effect
in a way which is compatible with the Convention rights set out in
Schedule 1 to the Act, including Article 6, and that any court determining
a question which has arisen in connection with a Convention right ‘must
take into account’ any relevant judgment, decision, declaration or
advisory opinion of the European Court of Human Rights and any
relevant decision or opinion of the (now defunct) European Commission
of Human Rights. The lower courts are therefore no longer bound by
existing case-law on the interpretation of legislation insofar as the
construction of the higher courts would lead to a result which would be
incompatible with Article 6. In the words of Lord Slynn: ‘long or well
entrenched ideas may have to be put aside, [and] sacred cows culled’ (R v.
Lambert [2001] 3 WLR 206 (HL) at p. 210). Legislation may therefore
have to be ‘read down’, or additional words ‘read in’, to ensure that the
provisions under consideration are compatible with the Convention. Some
common-law rules of evidence may also need to be modified, insofar as
their application would lead to a result which would be incompatible with
Article 6, by virtue of the obligation on the courts not to act in a way
which is incompatible with a Convention right (s. 6(1) and (3) of the
1998 Act).

The Strasbourg jurisprudence on Article 6 does not bind the courts of
England and Wales in the sense that there are a number of specific rules of
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European law which must be applied in this jurisdiction. The decisions of
the European Court of Human Rights (and Commission) are case specific,
focusing on the particular facts of the case at hand and whether in all the
circumstances, including the pre-trial proceedings and subsequent appeal
process, the applicant received a fair hearing. In particular, the European
Court of Human Rights has not laid down any rules on the admissibility
of evidence, the question being regarded primarily as a matter for
regulation under national law. That said, it is possible to elicit from the
Strasbourg jurisprudence a number of fundamental principles relating to
the demands made by the Convention, and by Article 6 in particular, to
which the courts in England and Wales are expected to attach great
weight. For example, the Convention is a ‘living instrument’ to be
interpreted in the light of present day conditions in a way which will
guarantee rights which are ‘practical and effective’ (as opposed to rights
which are merely theoretical or illusory); certain terms in the Convention
(for example, the meaning of ‘witness’ in Article 6(3)(d)) are to be given an
‘autonomous’ meaning, regardless of the position under national law; and
the fact that a particular approach is adopted in a number of
contracting states is a relevant consideration when determining whether
that ‘generally shared approach’ accords with the requirements of the
Convention.

Although the Article 6(1) right to a fair hearing or trial is absolute (R v.
Forbes [2001] 2 WLR 1 (HL) at p. 13), ‘precisely what is comprised in the
concept of fairness may be open to a varied analysis’ and ‘the public
interest may be taken into account in deciding what the right to a fair trial
requires in a particular context’ (Brown v. Stott [2001] 2 WLR 817 (PC) at
pp. 840 and 859). The requirements inherent in the concept of ‘fair
hearing’ are not necessarily the same in civil and criminal proceedings, and
contracting states ‘have greater latitude when dealing with civil cases ...
than they have when dealing with criminal cases’ (Dombo Beheer v.
Netherlands (1993) 18 EHRR 213 (ECtHR) at p. 229); but even in criminal
proceedings the determination of fairness may require the court to take
into account the ‘triangulation of interests’ of the accused, the
complainant and society generally (R v. A (No. 2) [2001] 2 WLR 1546
(HL) at p. 1560).

The particular rights set out in Article 6(2)—(3) are those of the accused
in criminal proceedings, but the list of ‘minimum rights’ in Article 6(3) is
not exhaustive. Other rights are implicit in Article 6(3) as specific aspects
of the general right to a fair criminal trial, including the accused’s pre-trial
privilege against self-incrimination and his related right to remain silent in
the face of police interrogation. Several (if not all) of the express and
implicit rights in Article 6(2)—(3) are neither absolute nor inflexible (Brown
v. Stott [2001] 2 WLR 817 (PC), R v. Forbes [2001] 2 WLR 1 (HL), R v.
Lambert [2001] 3 WLR 206 (HL)). A democratic state is entitled to act in a
way which prima facie infringes those constituent rights if there is a clear
and legitimate reason for so acting and the Strasbourg principle of
‘proportionality’ is satisfied (Brown v. Stott [2001] 2 WLR 817 (PC), R v.
Lambert [2001] 3 WLR 206 (HL), Rv. A (No. 2)[2001] 2 WLR 1546 (HL)
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at p. 1577). In other words, a democratic state is entitled to strike a
balance between the general interests of the community (including the
rights of witnesses, complainants and victims) and the protection of the
accused’s Article 6(2)—(3) rights, so long as the state does not go beyond
what is strictly necessary to accomplish its legitimate objective and, where
relevant, any difficulties caused to the defence are sufficiently counter-
balanced by safeguards which protect the accused’s interests. The
European Court of Human Rights has recognised that each contracting
state should be permitted a degree of latitude or ‘margin of appreciation’
in its approach to the way Convention rights are protected, on the basis
that national institutions are better placed than the Court to evaluate
national needs and conditions, so long as the state’s approach does not fall
below a minimum standard of acceptability. A domestic version of this
doctrine has now been developed in England and Wales to the extent that
a degree of deference will be paid on democratic grounds to the considered
view of Parliament as to what is in the interest of the community generally
(R V. DPP ex parte Kebilene [1999] 3 WLR 972 (HL) at pp. 993-4, Brown
v. Stott [2001] 2 WLR 817 (PC) at pp. 835 and 842, Rv. 4 (No. 2) [2001] 2
WLR 1546 (HL) at pp. 1560 and 1567).

The coming into force of the Human Rights Act 1998 has had (and will
continue to have) a significant effect on many aspects of the law of
evidence. In particular: legislation passed in 1999 to protect complainants
in sexual offence cases from being cross-examined on their sexual history
was in effect rewritten by the House of Lords to protect the accused’s right
to a fair trial (17.4 post); some statutory provisions which expressly place
the burden of proving an issue on the accused have been watered down to
impose no more than an ‘evidential burden’ because they failed the
proportionality test (15.2.2.1 post); any provision which permits the
admission of the accused’s self-incriminating answers obtained under
compulsion must similarly satisfy the proportionality test to be
Convention-compliant (14.1 post); in cases where the jury are entitled to
draw an adverse inference from the accused’s silence during police
interrogation they must be given a lengthy and complicated direction to
safeguard the accused’s interests (9.2.2.4 post); a new meaning has been
given to the term ‘confession’ for the purposes of s. 76 of the Police and
Criminal Evidence Act 1984 (7.1.1 post); and it may be that procedures
will have to be introduced to allow the defence to put questions to a
witness before the trial if that witness’s evidence is to be admitted as a
hearsay statement with no opportunity during the trial for cross-
examination (6.2.5 post).
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3 Relevance, Disposition and
‘Similar Facts’

3.1 Relevance

To be admissible any item of evidence must be logically relevant to a fact
in issue or a collateral fact (or contribute to an explanation of the
‘background’ so that the issues can be resolved in their proper context). If,
as a matter of logic, the evidence is unable to suggest whether an assertion
of fact is more or less likely to be true it has no probative value and is
inadmissible. This is uncontroversial, but unfortunately judges (and
commentators) have sown confusion by using the words ‘relevant’ and
‘irrelevant’ in two other ways. First, logically relevant evidence is
sometimes said to be ‘irrelevant’, meaning that it is insufficiently probative
to be admissible. In this sense the degree of probative value the evidence
has (the ‘weight’ or ‘cogency’ of the evidence) is confused with the
question whether it has any probative value at all. To avoid confusion the
two concepts should be kept separate. Probative value is a question of
degree, logical relevance is not. Second, the words have also been used as
synonyms for ‘admissible’ and ‘inadmissible’ respectively. This too should
be avoided. Logical relevance is a prerequisite to admissibility, and while
evidence which has no probative value can never be admissible, highly
cogent evidence may be inadmissible as a matter of law.

3.1.1 Logically Relevant Evidence: the General Rule

Evidence which a party might wish to adduce for consideration by the
tribunal of fact will be either logically relevant or logically irrelevant to a
matter which needs to be proved: either the evidence will (to any extent) or
it will not (at all) affect the probability that some fact in issue or collateral
fact can be established. Logically relevant evidence may thus be defined as
evidence which, if accepted: ‘could rationally affect (directly or indirectly)
the assessment of the probability of the existence of a fact in issue’ (s. 55 of
Australia’s Evidence Act 1995) or has ‘any tendency to make the existence
of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence’ (r. 401 of
the United States Federal Rules of Evidence). In England and Wales it has
been said that evidence is logically relevant if it ‘makes the matter which
requires proof more or less probable’ (DPP v. Kilbourne [1973] 2 WLR 254
(HL) at pp. 276-7).
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If there is a fundamental exclusionary rule of evidence it is that
irrelevant evidence is never admissible: ‘Nothing is to be received which is
not logically probative of some matter requiring to be proved’ (Thayer, 4
Preliminary Treatise on Evidence (1898) at p. 530). The corollary of this
rule is that for evidence to be admissible it must at the very least be
logically relevant to a fact in issue or a collateral fact; and logically
relevant evidence is, as a general rule, admissible. This broad inclusionary
rule embodies the principle of free proof (that is, that the tribunal of fact
should be permitted to have before them all logically relevant evidence in
order to reach the correct decision on the issue before them) but it is
subject to a battery of statutory and common-law exceptions, the origins
of which lie in considerations of public policy. It is this body of exceptions
which comprises much of the law of evidence and the substance of this
book.

Whether an item of evidence is logically relevant to a matter requiring
proof is generally determined by the tribunal of law. Once relevance has
been determined, and the evidence has been admitted, it is for the tribunal
of fact to determine how cogent it is. Whether an item of evidence is
logically relevant is determined by the judicial application of logic,
common sense and the conventional wisdom which comes from human
experience. General knowledge, experience and inductive reasoning allow
for the formulation of broad generalisations (for example, infidelity causes
jealousy, alcohol reduces inhibitions and human behaviour tends to repeat
itself) which determine whether evidence is logically relevant to a matter
which needs to be proved. Adopting syllogistic terminology, with the
generalisation (e.g., ‘fingerprints are unique’) as the major premise and the
item of evidence (e.g., ‘D’s fingerprints were on the safe’) as the minor
premise, if it is possible for the tribunal of fact to deduce from these two
premises an inference as to the likelihood of the matter requiring proof
(e.g., ‘whether D was the person who ransacked the safe’), then the item of
evidence is logically relevant to that matter. Consider a male, D1, who is
on trial for raping M, another male. The prosecution might wish to
adduce evidence that D1 is a homosexual as circumstantial evidence that
he committed the offence, but D1 might argue that his sexual orientation
is irrelevant. To determine whether this evidence is logically relevant the
judge could construct a syllogism, the major premise being the general-
isation that the sort of person who would rape a man is very likely to be a
homosexual, the minor premise being the evidence that DI is a
homosexual. The judge would conclude that because the jury could
reasonably infer from these premises that the evidence of D1’s sexuality
contributes to the probability that he is the offender, the evidence is
logically relevant. To put it another way, D1’s sexuality places him in a
smaller group than male society as a whole, and the likelihood is that a
person from that smaller group committed the offence. D1’s membership
of that group — that is, his homosexuality — must logically be relevant to
whether he committed the offence. It is of course important to add that the
large number of homosexual men in male society means that the evidence
is not particularly probative of D1’s guilt, but it does have some probative
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value nonetheless. Similarly, if a male, D2, is on trial for raping a female
victim, F, then the fact that D2 is heterosexual is logically relevant to
whether or not he is the offender. As with the previous example, the
evidence of D2’s sexuality is logically relevant to the issue of his guilt
because the evidence places him in a group of men which is smaller than
the entire male population. The difference between the two examples is
that D1’s sexuality is more probative than D2’s because there are fewer
homosexuals than heterosexuals in the general male population.

Probative value, unlike logical relevance, is a question of degree. The
weight of an item of evidence which is logically relevant to an issue will lie
anywhere in the range between ‘minimal probative value’ (as in the case of
D2’s sexuality) to ‘compelling’ (for example where a closed-circuit
television recording clearly shows the accused’s face as he commits the
offence charged). It is important to be aware, however, that the process of
inductive reasoning which leads to the formulation of generalisations must
be based on a sound factual basis and not on unfounded prejudice or
apocryphal stereotypes. Indeed, where it seems that the generalisation has
no firm empirical basis it will be open to the opposing party to attack the
admissibility of the evidence on the ground that the generalisation itself is
invalid and that logical relevance has not been established.

3.1.2 Logical Relevance and ‘Relevance’ Distinguished

The established statutory and common-law exceptions to the general rule
on the admissibility of evidence, together with the judicial discretion to
exclude admissible evidence, act as a policy-driven filter to prevent the
tribunal of fact from being able to consider certain evidence even if it has
significant probative value. What is not so clearly recognised, however,
principally because of the ambiguities inherent in the terminology used by
the judiciary, is that a trial judge may exclude logically relevant evidence
and rationalise his decision on the ground that the evidence is ‘irrelevant’
to any issue in the proceedings. ‘“The expression logically probative may be
understood to include much evidence which English law deems to be
irrelevant’ (Noor Mohamed v. R [1949] AC 182 (PC) at p. 194). The same
view was expressed by Fisher J in the High Court of New Zealand in R v.
Wilson [1991] 2 NZLR 707 (at p. 711):

‘For most people a fact is relevant if to even a minute degree its
existence would make the fact in issue more or less likely. Whether its
effect is strong or weak is more usually referred to as the weight or
probative force of the evidence rather than its relevance. However, to
understand the authorities it is important to appreciate that relevant is
often given the secondary meaning of of significant weight. Weight is a
matter of degree. It is concerned with the strength with which the
evidence bears upon the likelihood or unlikelihood of a fact in issue.’

In other words, logical relevance is not necessarily enough for evidence to
be considered ‘relevant’ by the trial judge. The evidence may also need to
carry enough probative force to make its admission worthwhile in the light
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of competing considerations. This point was made by the Supreme Court
of Victoria in R v. Stephenson [1976] VR 376 (at pp. 380-1): ‘“The logical
connection between a fact and the issue to be determined may be so slight
that the fact is treated as too remote and evidence of it as inadmissible. In
some cases, such evidence is described as being irrelevant.’

3.1.3 Probative Value and Admissibility

The principle of free proof may need to give way to policy considerations
which militate against the admissibility of insufficiently probative
evidence. A vast amount of evidence may be logically relevant while
adding little in the way of probative force, and a policy of admitting any
logically relevant evidence, no matter how slight its probative value, would
render the legal system ineffective. Any jurisdiction has a finite number of
courts, and human beings live for a finite and relatively short period of
time with a limited capacity for digesting information. It is the reality of
these constraints, institutional, psychological and physiological, which
requires a balancing of probative value against competing policy
considerations to determine whether evidence ought to be considered
‘relevant’. It is in the public interest that trials should be conducted as
expeditiously and inexpensively as possible, and logically relevant evidence
of marginal probative value could slow down the proceedings and raise the
costs to an unacceptable degree while contributing little to the resolution
of the dispute. Indeed some evidence may be superfluous in the context of
the other evidence which has been or will be admitted. The desirability of
excluding logically relevant evidence for such reasons was recently
acknowledged by the Court of Appeal in R v. Carter (1996) 161 JP 207,
but the point was made much earlier by Rolfe B in Attorney-General v.
Hitchcock (1847) 1 Exch 91 (CE) (at p. 105):

‘If we lived for a thousand years instead of about sixty or seventy, and
every case was of sufficient importance, it might be possible and
perhaps proper ... to raise every possible inquiry as to the truth of
statements made. But I do not see how that could be ...

A particularly important consideration is the need to prevent the
tribunal of fact from being swamped with evidence. The capacity of the
human mind to receive, analyse and remember information is limited, and
the admission of too much logically relevant evidence could well be
counter-productive. The tribunal of fact could end up becoming confused
and distracted, making a correct decision on the facts in issue less likely.
The trial judge or magistrates (as the tribunal of law) may also need to
consider other factors such as the desirability of avoiding breaches of
confidence or unnecessary embarrassment to litigants or third parties
(Vernon v. Bosley [1994] PIQR 337 (CA)), considerations which carry
more force now that Article 8 of the European Convention on Human
Rights has to be taken into account. Fisher J summarised the common-law
position in R v. Wilson [1991] 2 NZLR 707 (NZHC) (at p. 711):
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‘[Clompeting policy considerations can be taken into account. These
include the desirability of shortening trials, avoiding emotive distrac-
tions of marginal significance, protecting the reputations of those not
represented before the Courts and respecting the feelings of a deceased’s
family. None of these matters would be determinative if the evidence in
question were of significant probative value. But if it is not, the
proposed evidence can be excluded on the ground of irrelevance ...’

This exclusionary discretion has been expressly incorporated into the
United States Federal Rules of Evidence as r. 403:

Although relevant, evidence may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of
the issues, or misleading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative evidence.

An important principle in the law of evidence in both civil and criminal
proceedings is that evidence of a party’s character (‘disposition’ or
‘propensity’), such as his reputation or his conduct on previous occasions,
should not be admitted for the purpose of proving that he acted in a
similar way on the occasion which is the subject of the proceedings. The
issues should (generally) be determined on the evidence directly pertaining
to the incident in question and not on the basis of what happened on other
occasions. For example, in civil proceedings: ‘It is not legitimate to charge
a man with an act of negligence on a day in October and ask a jury to infer
that he was negligent on that day because he was negligent on every day in
September. The defendant may have mended his ways’ (Hales v. Kerr
[1908] 2 KB 601 (DC) at p. 604). Similarly, a party cannot adduce evidence
of his general good character to disprove an allegation against him
(Attorney-General v. Bowman (1791) 2 B & P 532n (CE), Attorney-General
v. Radloff (1854) 10 Ex 84 (CE) at p. 97), although it will be seen that an
important concession has been made in this respect for the accused in
criminal proceedings (3.4 post). However, a party’s disposition will often
be logically relevant to an issue because of the generalisation that human
behaviour tends to repeat itself (that is, that people do not mend
their ways).

In civil cases the judge is likely to exclude evidence of disposition simply
on the ground that it is ‘irrelevant’. The evidence, while logically relevant,
is only indirectly related to the matter under inquiry and may raise a
number of collateral matters which will extend the length of the trial,
increase costs and lead to further confusion and vexation, particularly if
the evidence relates to an allegation of earlier conduct which has neither
been proved nor admitted; there is also the risk, at least in civil jury trials,
that one of the parties will be unduly prejudiced by its admission.

In Agassiz v. London Tramway (1872) 21 WR 199 (CE) the plaintiff was
injured while travelling as a passenger on the defendant’s tram and alleged
that the driver had been negligent. The plaintiff sought to adduce evidence
that the conductor had told another passenger shortly after the accident
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that the driver was new, that he had been off the line five or six times that
day prior to the accident and that his conduct had already been reported.
This evidence was held to be inadmissible on the ground that it would
have raised a multiplicity of collateral matters bearing ‘no relation to the
question before the jury’. The reasoning behind this judgment is not
difficult to understand. If such evidence had been admitted the jury would
have had to examine the driver’s experience with the company, determine
whether or not he had previously been off the lines and reported, and
would then have had to enter into an inquiry to determine whether he had
been at fault on the earlier occasions. Further, even if the conductor’s
words were true and the evidence did have a degree of probative value
with regard to the cause of the accident, the evidence could have unduly
prejudiced the jury against the driver — the jury might have attached too
much weight to the driver’s careless disposition and too little to the
possibility that the accident had been caused by something else. The same
sort of reasoning explains why evidence of extraneous conduct has been
excluded in other civil cases. In Hollingham v. Head (1858) 27 LICP 241
(CCP) evidence that a guano dealer had contracted on certain terms with
other purchasers of his product was held to be irrelevant to whether he
had contracted on such terms with the defendant, even though it was
logically relevant to the defendant’s case in tending to show the dealer had
been promoting his guano on standard terms; in Holcombe v. Hewson
(1810) 2 Camp 391 (KB) evidence that the plaintiff brewer had sold good
beer to third parties was not admissible to show he had supplied good beer
to the defendant; and in Edmondson v. Amery (1911) The Times 28.1.11
(KBD) the plaintiff, who was pursuing an action in defamation following
an allegation that he had been a coward on an occasion during the Boer
war, was not permitted to call a witness who would have given evidence of
his courageous character. Even a generally brave man may act in a
cowardly way on one occasion, and the evidence of the plaintiff’s
character in the last case, though logically supportive of his claim, would
probably have been given more weight by the jury than it deserved, which
would have been unfair to the defendant. In Cooper v. Hatton [2001]
EWCA Civ 623 the claimant and defendant had driven their cars in
opposite directions along a road with ample space to pass each other, but
they nonetheless collided. It had been a dry day with good visibility, there
were no skid marks or eye-witnesses, and neither of the drivers could
explain the collision. Despite the absence of any such evidence, the trial
judge found the defendant entirely to blame, having placed considerable
reliance on the evidence of the claimant’s employer that the claimant was
‘an excellent driver’ who was ‘calm, assured” and ‘never took risks’. The
defendant’s appeal was allowed because the employer’s evidence should
not have been taken into consideration; in the words of Parker LJ, it was
‘completely worthless’. The Court of Appeal noted that even the best
drivers occasionally have lapses of attention of the type which one or other
(or both) of the drivers had suffered, and it could not be said on the basis
of past record that one driver was more likely than the other to have had
such a lapse.
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However, where the evidence of a party’s disposition is highly probative,
for example because the similarity between his past conduct and his
alleged conduct means the possibility of coincidence can be discounted —
the probative value of the evidence being proportional to the unlikelihood
of coincidence in such cases — the policy considerations militating against
admitting the evidence carry less force. The evidence of disposition may
then be regarded as relevant and admissible notwithstanding the collateral
matters which can arise as a result. In Hales v. Kerr [1908] 2 KB 601 (DC),
for example, the plaintiff claimed he had contracted a disease (‘barber’s
itch’) from the razor and/or towel used by the defendant, a barber, and
sought to adduce evidence that two other persons who had visited the
defendant’s premises at around the same time had contracted the same
disorder, having been similarly cut and treated by him. This evidence was
held to be admissible to show that a dangerous practice had been carried
on in the defendant’s establishment.

Generally speaking, in criminal trials evidence of the accused’s
unpleasant disposition (such as his previous convictions or objectionable
interests) cannot be admitted for the purpose of proving that he
committed the offence charged. The policy consideration of most
significance in this context is the desirability of ensuring that the accused
receives a fair trial and is not convicted of an offence he did not commit.
The accused should be judged on the evidence directly pertaining to the
offence charged and not on what he has done on other occasions. The
admission of such evidence would in all likelihood unduly prejudice his
defence in the eyes of the jury; so even though his previous misconduct
might well increase the probability that he is guilty, the principle of free
proof must give way. In short, the undue prejudice generated by the
accused’s bad character will usually outweigh its probative value.

The fair trial principle also underpins many other aspects of the law of
criminal evidence. Indeed judges in criminal trials have a discretion at
common law to exclude any relevant evidence tendered by the prosecution
if its probative value would be outweighed by the risk of unfairness to the
accused (R v. Sang [1979] 3 WLR 263 (HL)). Alternatively, the risk of
unfairness to the accused may be overcome by applying the discretion to
exclude any logically probative evidence (from whatever source) on the
ground that it is ‘irrelevant’, an approach exemplified by the way the
Court of Appeal has addressed the admissibility of circumstantial evidence
of drug-dealing. Take, for example, the situation where the accused is on
trial for possessing a controlled drug with intent to supply, the evidence
against him having been discovered during a search of his home and
comprising a quantity of the drug, a large sum of cash, paraphernalia
connected with dealing (such as contaminated scales) and a bank savings
book. The prosecution will need to prove that the drug was controlled,
that the accused knowingly had it in his possession, and that he intended
to supply it to another person. The prosecution will of course adduce
evidence that a quantity of the drug was found in the accused’s home, but
they will also need to adduce evidence from which the jury will be able to
infer that he had the requisite intent to supply. If the quantity of the drug
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is large enough, that alone will allow an inference to be drawn that it was
kept for sale and not personal consumption; but suppose in this case the
quantity was too small for that inference to be drawn. The prosecution
will need to argue that the large sum of cash found in his home is logically
relevant evidence of the accused’s intent to supply on the ground that
dealers tend to work with cash and need a ready sum to buy future
supplies. In a number of cases the Court of Appeal has held that the jury
are permitted to regard cash as evidence of intent to supply only if they
first reject the accused’s innocent explanation and conclude, having
considered all the other evidence, that it indicates his ‘ongoing’ (as
opposed to entirely past) dealings in the drug. Having concluded that the
cash is relevant in this way, the jury are then entitled to infer from it that
the accused intended to supply the drugs found in his home. The trial
judge is obliged to direct the jury that the cash is irrelevant and to be
ignored if they conclude that it merely represents the accused’s past
dealings (R v. Grant [1996] 1 Cr App R 73 (CA)). Clearly, a large sum of
cash is logically relevant to the issue of intent even if it is only evidence of
past dealings; but such evidence is not considered sufficiently probative to
be admissible given the risk that its admission would unduly prejudice the
accused’s defence. Evidence of past misconduct is generally inadmissible
to prove the accused is guilty of the offence charged, so the cash is deemed
to be ‘irrelevant’ and excluded for that reason. Similarly, the accused’s
bank books showing considerable savings are unlikely to be considered
relevant to the issue of intent as they would at best be evidence of nothing
other than past dealings — but if the accused’s explanation for having a
large sum of cash in his house is that he was nervous about using banks,
then the savings books will become relevant and admissible to rebut that
innocent explanation (R v. Gordon [1995] 2 Cr App R 61 (CA)).

Although the relevance of cash in the possession of alleged drug dealers
has given rise to a large number of appeals, the admissibility of the sort of
paraphernalia associated with dealers, such as contaminated scales and
lists of debtors, was until recently not so vehemently contested, even
though the argument used to exclude cash can equally be relied on to
justify the exclusion of such evidence. In R v. Brown [1995] Crim LR 716
(CA) the point was considered but rejected on the ground that ‘different
considerations may apply’, but more recently the Court of Appeal has
accepted that the trial judge should direct the jury not to take such
evidence into consideration unless they are sure it is relevant to ongoing
and not just past transactions (R v. Lovelock [1997] Crim LR 821 (CA), R
v. Haye [2002] EWCA Crim 2476).

It had been suggested that evidence of an alleged dealer’s lavish lifestyle
would rarely be considered relevant to the issue of intent to supply, and
never relevant to the issue of possession (R v. Halpin [1996] Crim LR 112
(CA), R v. Richards [1997] Crim LR 499 (CA)). However, because the
probative value of circumstantial evidence depends on the particular
circumstances of the case, it is inappropriate to lay down a blanket ban on
the admissibility of such evidence, even if the only issue is possession. This
was recognised by the Court of Appeal in R v. Edwards [1998] Crim LR
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207 and it is now clear that cash, paraphernalia and lifestyle evidence may
be considered relevant to either or both issues depending on the facts (R v.
Guney [1998] 2 Cr App R 242 (CA), R v. Griffiths [1998] Crim LR 567
(CA)). In R v. Guney, Judge LJ said (at pp. 265-7):

‘The question whether evidence is relevant depends not on abstract legal
theory but on the individual circumstances of each particular case ...
Accordingly, although evidence of cash and lifestyle may only rarely be
relevant where the charge is simple possession, we are unable to accept
that as a matter of law such evidence must, automatically, be excluded
as irrelevant ... In our judgment where possession with intent is
charged, there are numerous sets of circumstances in which cash and
lifestyle evidence may be relevant and admissible to the issue of
possession itself, not least to the issue of knowledge as an ingredient of
possession.’

The facts of that case provide an illustration of how cash or
paraphernalia might be relevant to mere possession. G’s home was raided
by the police and five kilos of heroin were found in his wardrobe along
with a loaded handgun and £25,000 in cash. He accepted that the cash was
his, but claimed that the drugs and gun had been planted by enemies as
part of a ‘set-up’. He conceded that the quantity of drugs involved, having
a street value of £750,000, meant that if his defence was rejected it could be
inferred that he had had the intent to supply and therefore argued, relying
on the decision in R v. Halpin [1996] Crim LR 112 (CA), that the cash was
inadmissible as the sole issue was whether he had knowingly been in
possession of the drugs. The Court of Appeal rejected this argument. The
cash and its close proximity to the drugs and gun, and the way all the
items had been poorly concealed, was relevant to whether G had been
aware that the drugs were in his wardrobe.

Cash and paraphernalia in cases of this sort, where the accused is
charged with possession of drugs with intent to supply, are examples of
‘conditionally admissible’ evidence. The jury are entitled to take such
evidence into consideration at the end of the trial but only if, in the light of
the other evidence and a direction from the judge, they are satisfied that it
is relevant to a matter which needs to be proved. Conditionally admissible
evidence is not therefore an exception to the fundamental rule that
irrelevant evidence is inadmissible, but it is an exception to the general rule
that the determination of relevance is a question for the judge. In cases
where evidence is conditionally admissible it may be necessary for
relevance to be determined by the jury acting according to the judge’s
directions. The need to admit circumstantial evidence before its relevance
has been determined is not surprising, given that evidence comes out
during the trial by degrees and the relevance of circumstantial evidence
may become apparent only when it has been considered in the context of
the other admissible evidence. A single item of circumstantial evidence by
itself is unlikely to be particularly probative, but the utility of
circumstantial evidence lies in the fact that several items of such evidence
may have a significant cumulative effect resulting in a compelling body of
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evidence. Thus, if the relevance of a single item of circumstantial evidence
were to be determined at the beginning of the trial, before the other
evidence has been admitted, it might be excluded on the ground of
insufficient probative value, a problem which can be overcome by the
evidence being admitted subject to a condition that its relevance will be
determined subsequently in its proper context.

Logically relevant evidence may also be excluded on the ground of
irrelevance if its admission would provide nothing more than a basis for
conjecture as opposed to real belief, even if the evidence could give rise to
a reasonable doubt as to the accused’s guilt, the underlying rationale being
the desirability of preventing indeterminate collateral matters from
distracting the jury.

In R v. Woodward [1995] 1 WLR 375, a case of causing death by
dangerous driving, the Court of Appeal held that evidence that the
accused had been seen drinking alcohol at a function shortly before the
accident was inadmissible as it could do no more than lead the jury to
speculate as to the amount of alcohol he had drunk prior to driving.
However, it was also felt that if the evidence had been that the accused had
drunk enough for it to have adversely affected his driving it would have
been relevant to the issue of dangerous driving, and therefore admissible,
as the jury would have had a real basis for believing that his ability to
drive had been affected (see also R v. Millington [1995] Crim LR 824
(CA)). A similar approach was adopted by the Supreme Court of Victoria
in R v. Stephenson [1976] VR 376, a case which was also concerned with a
fatal road accident. S’s vehicle had collided with a Fiat causing the death
of three of its four occupants, and following his convictions on three
counts of culpable driving causing death he appealed on the ground that
he had not been permitted to ascertain whether any or all of the deceased
had consumed drugs or alcohol prior to the accident, there having been
evidence that one of them had been the driver. The Supreme Court
dismissed the appeal for two reasons. First, while the way in which the
driver had handled the Fiat at the time of the accident was relevant to the
question of S’s culpability, and the presence of alcohol or drugs in the
blood of the Fiat driver would have been a relevant factor when
determining how the Fiat had been driven, in the context of the evidence
as a whole the connection of the condition of the Fiat driver with the
question of S’s guilt was extremely tenuous and, notwithstanding its
logical relevance, such evidence might properly be regarded as insuffi-
ciently probative and thus ‘inadmissible on the ground of remoteness’.
Second, as the identity of the driver could not be ascertained, and so any
evidence elicited as to the condition of one or more of the deceased could
not be linked to the driver, such evidence was in any event irrelevant
because the results of the blood tests conducted on the deceased shortly
after the accident differed widely.

The leading English authority on conjecture and relevance is the
notorious case of R v. Blastland [1985] 3 WLR 345. B was convicted of
buggering and murdering a 12-year-old boy, having admitted that he had
attempted to bugger him. B denied killing the boy, claiming that he had
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abandoned his attempt to bugger, and then left, when he saw another
person, M, near by. At his trial B wished to allege that it was M, a
homosexual, and not he who had buggered and killed the boy, and sought
to adduce evidence that before the boy’s body had been found M had
stated that a boy had been murdered. The House of Lords held that M’s
statement had been properly excluded as it was irrelevant to any fact in
issue at B’s trial. M’s statement was relevant only to the state of his own
mind, and M had not been on trial. It was felt that M’s knowledge of the
boy’s murder could have come about in a variety of possible ways, only
one of which was that M rather than B had committed the offence. To
have placed such evidence before the jury would merely have provided
them with a basis for speculation as opposed to a rational basis upon
which they could logically have drawn an inference that it was M rather
than B who had killed the boy. The reasoning of the House of Lords has
since been applied by the Court of Appeal. In R v. Akram [1995] Crim LR
50 the accused had sought to explain that the drugs in his possession
belonged to another person, B, who had been near by and in possession of
£432, by seeking to cross-examine police officers on the fact that B had
given them inconsistent explanations regarding his possession of that cash.
The Court of Appeal held that the judge had acted properly in excluding
the evidence (see also R v. Kearley [1992] 2 WLR 656 (HL), 5.6.1.1 post).

The strict approach to relevance adopted in R v. Blastland [1985] 3
WLR 345 (HL) prevented the accused from being able to place before the
jury evidence which might well have engendered in their collective mind a
reasonable doubt as to his guilt, which might be regarded as wrong in
principle; but it is hardly surprising. In many cases there will be not only a
body of evidence suggesting the accused’s guilt, but evidence implicating
one or more third parties too, individuals who for one reason or another
came under suspicion but were not charged. The evidence might be that
the third party had a motive to commit the offence, or that he shared the
offender’s disposition, or that he was in the vicinity, or even that he
confessed, but there will be a considerably stronger case against the
accused. It might be relatively easy for the accused to point to some
evidence that the offence was committed by a third party, which would
distract the jury from the prosecution case and raise an unjustified
reasonable doubt as to his guilt. If, for example, the jury hear that a third
party has confessed, their natural reaction is likely to be that there must be
a reasonable doubt; but this could be an unwarranted inference,
particularly if the third party has not been subjected to cross-examination
on his statement. Confessions are not necessarily reliable, but the jury will
almost certainly assume that they are unless shown otherwise in open
court. The truth is that some people do confess to crimes they did not
commit; indeed it is not uncommon for feeble-minded individuals to
confess to highly publicised offences because of the notoriety engendered
by an association with such criminality (see 7.1.2.1 post). It is also quite
possible for persons other than the accused to know something about the
crime without being a participant in it, and in the absence of cross-
examination on that knowledge the jury may well jump to the conclusion
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that there is a doubt as to the accused’s guilt without giving enough
consideration to the body of evidence against him.

This does not mean that the accused can never adduce evidence of a
third party’s guilt; but it does mean that the evidence he wishes to rely on
must provide a rational basis for concluding that it was not he who
committed the alleged offence. For example, if D is charged with the rape
and murder of V it would be permissible to adduce evidence that the
rapist’s DNA profile, taken from his semen, does not match D’s profile;
or, if it can be shown from a third party’s confession or other statement
that he was aware of peculiar facts which no-one other than the murderer
could have known, and the possibility of a joint enterprise can be
discounted, there would be a rational argument for admitting his
statement as evidence of his knowledge (and guilt) regardless of whether
he is available for cross-examination (¢f. M’s state of mind in R v.
Blastland [1985] 3 WLR 345 (HL)). This was accepted by the Supreme
Court of South Australia in the not dissimilar case of Re Van Beelen [1974]
9 SASR 163 (at pp. 229-30):

‘If the third party’s confession did substantially conform to known
facts, it could well have been relevant and important, not for its
testimonial assertions, but for the esoteric knowledge of details of the
corpus delicti evidenced by the confession which, in the circumstances, it
was unlikely that any but the true offender would have been able to
reveal. In those circumstances, the confession (or the material parts of
it) could have been admitted ... as evidence of ... the intimate
knowledge of the crime possessed by the declarant.’

It is to be noted that Blastland’s application to the European Commission
of Human Rights, on the basis that he had not received a fair trial, in
violation of Article 6(1) of the European Convention, was rejected as
manifestly ill-founded in Blastland v. United Kingdom (1987) 10 EHRR 528.

3.1.4 Legal Relevance

Some writers have propounded a doctrine of ‘legal relevance’ accepting
the view that there has to be something more than a minimum of
probative value for admissibility — and to this extent ‘legal relevance’ could
be regarded as nothing more than a convenient label. The logical relevance
of an item of evidence is not of itself sufficient for it to be admissible; it
must also have sufficient probative value to override competing policy
considerations. Unfortunately the term has also been used to represent the
view that past decisions on the determination of relevance should act as
binding precedents. It is difficult to see how such a doctrine could be of
any practical use, however. Evidence, particularly circumstantial evidence,
does not carry within it any inherent degree of probative value, so past
decisions on what has been held to be relevant are unlikely to be of any
assistance to a judge who has to reach a decision on entirely different facts.
The probative value of an item of evidence is dependent on the particular
issues and on the other admissible evidence before the court — in fact
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evidence may only become relevant during the course of a trial as other
evidence is admitted or new issues arise (see, for example, R v. Bracewell
(1978) 68 Cr App R 44 (CA)). Similarly, the importance to be attached to
considerations such as the desirability of avoiding delay, expense and
vexation will vary from case to case. Past decisions on relevance can be of
only limited importance in respect of certain types of evidence where other
considerations render the context immaterial, or where the substantive law
has been delineated by the appellate courts to the extent that certain
evidence must be regarded as relevant (or irrelevant) to a particular issue
(for example the accused’s characteristics which should, or should not, be
taken into consideration when he is relying on the defence of provocation
or duress). A doctrine of relevance based on precedent cannot provide a
workable theory for the general assessment of what is admissible as
relevant evidence in the vast majority of factually unique situations which
come before the courts. It is also difficult to see how legal relevance could
even be defined, and yet the success of the doctrine would depend on a
workable definition which judges would be able to apply in practice. The
preferable position must be that there is vested in all trial judges a
discretion to ensure the proper administration of justice. The judge must
weigh the utility of admitting logically probative evidence against
competing policy considerations, with past decisions playing only a
secondary role by making explicit the policy goals which judges should
consider (or, exceptionally, laying down a rule of law in respect of certain
types of evidence).

3.2 Similar Fact Evidence — Civil Proceedings

It has been seen that evidence of the disposition of a party to civil
proceedings, such as evidence that a party behaved in a particular way on
certain occasions in the past, is generally inadmissible if the only reason
for admitting it is to show that that party acted in a similar way on the
occasion which is the subject of the proceedings. This, it will be
remembered, is because its probative value is usually outweighed by
competing policy considerations. It follows that evidence of this sort
should be admissible if its probative value, in the context of the particular
case, is high enough to override such considerations.

Evidence of a party’s disposition is invariably (if not somewhat
misleadingly) referred to as ‘similar fact evidence’ because the classic
examples involve the use of the defendant’s misconduct on other occasions
to prove that he acted in a similar way on the occasion which is the subject
of the instant proceedings. The term ‘similar fact evidence’ is misleading
for two reasons. First, the evidence of a party’s relevant disposition may
be something other than that he acted in a similar way on other occasions,
for character can be proved in a variety of other ways. Second, the term
does not identify whether the evidence is admissible or inadmissible. It is
merely a label which has been used for many years, and which will no
doubt be used for many more, to indicate that the evidence concerns the
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character or disposition of a party and that the reason why the opponent
wishes to adduce it is to prove that that party acted in a particular way
(consistent with his disposition) at the material time.

The principles which underlie the admissibility of similar fact evidence
have been developed by the judiciary over the past two centuries. Much of
the case law concerns criminal proceedings where the courts have sought
to strike a balance between the need to ensure that the jury are not unduly
prejudiced against the accused by his past misconduct and the desirability
of allowing the jury to determine his guilt or innocence on the basis of an
objective appraisal of all the available evidence (see 3.3 post). In civil trials,
where an experienced professional judge is usually the tribunal of fact, the
risk of engendering undue prejudice is not so important a consideration
and there is a more relaxed approach to the admissibility of such evidence,
the test essentially being one of probative value (Mood Music Publishing v.
De Wolfe [1976] 2 WLR 451 (CA)). In other words, the question of
admissibility is governed by the exercise of the judge’s preliminary
discretion for determining whether evidence is ‘relevant’ (Vernon v. Bosley
[1994] PIQR 337 (CA) at p. 340). The judge may accept that evidence of a
party’s previous conduct is logically relevant to an issue, but will need to
determine whether that evidence is sufficiently probative to justify the
collateral matters, delay, expense and trouble that its admission would be
likely to raise. Needless to say, where a civil case is tried before a jury the
judge will also have to consider the risk of undue prejudice as in criminal
trials (Thorpe v. Chief Constable of Greater Manchester Police [1989] 1
WLR 665 (CA)). This risk was indeed a consideration which influenced
the civil courts in the nineteenth century when jury trials were the norm
(Agassiz v. London Tramway (1872) 21 WR 199 (CE) at p. 200,
Hollingham v. Head (1858) 27 LICP 241 (CCP) at p. 242).

In determining the probative value of a party’s extraneous conduct in
relation to the instant proceedings much will depend on the extent to
which the possibility of coincidence can be discounted by the judge, and
this in turn may depend on the number of examples of extraneous conduct
and the peculiar similarities between that conduct and the conduct in
issue. In Mood Music Publishing v. De Wolfe [1976] 2 WLR 451 the
defendants raised a defence of coincidence to an allegation that they had
been in breach of the plaintiffs’ copyright, and the plaintiffs were
permitted to adduce evidence that the defendants had been in breach of
copyright on other occasions. The Court of Appeal held that while
reproducing music which was the subject of copyright could have been a
coincidence if done only once, the fact the defendants had done the same
thing four times discounted that possibility so the evidence had been
properly admitted. Lord Denning MR felt that similar fact evidence was
admissible in civil proceedings if the evidence was ‘logically probative ...
provided that it is not oppressive or unfair to the other side; and also that
the other side has fair notice of it’ (see also Berger v. Raymond Sun [1984] 1
WLR 625 (ChD) at p. 632).

In Moore v. Ransome’s Dock Committee (1898) 14 TLR 539 one of the
issues was whether the defendants, the proprietors of a dock, had known
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of its dangerous condition and had therefore been negligent in failing to
remedy its defects. The Court of Appeal held that evidence of complaints
and drownings on earlier occasions was admissible to demonstrate their
knowledge and negligence. In Joy v. Phillips Mills [1916] 1 KB 849 (CA) a
stable boy had been found dying with a halter in his hand next to a horse.
Evidence that he had previously teased the horse with a halter was held to
be admissible as it tended to prove that the horse had kicked him to death
because of his teasing on that occasion, and therefore that he had not died
in the course of his employment as alleged by the plaintiff (see also Hales
v. Kerr [1908] 2 KB 601 (DC), 3.1.3 ante).

In Sattin v. National Union Bank [1978] 122 SJ 367 it was alleged that
the defendant bank had negligently lost the plaintiff’s jewellery. The
plaintiff therefore sought to adduce evidence that the bank had lost
jewellery belonging to another person on an earlier occasion. The Court of
Appeal, stating that the test in civil proceedings was the same as that in
criminal trials, held that the evidence should have been admitted as similar
fact evidence. However, to say that the test is the same whether the
proceedings are civil or criminal is to distort the true position. The risk of
undue prejudice will be much lower in civil proceedings and, so long as the
similar fact evidence is logically probative, it will be prima facie admissible
(which is contrary to the general position in criminal proceedings). The
judge will then consider his discretion to exclude the evidence on the
ground of irrelevance, taking into consideration factors such as oppres-
sion, unfairness or surprise (R v. Isleworth Crown Court ex parte Marland
(1997) 162 JP 251 (DC) at pp. 257-8). The key issue should therefore be
whether the tribunal of fact is a jury or a professional judge, not the nature
of the allegation. However, no doubt mindful of the fact that justice
should be seen to be done, it seems the criminal rule of prima facie
inadmissibility will be applied if the civil proceedings are quasi-criminal in
nature, even if there is no jury (Creighton v. Creighton (1997) unreported
(CCRTF 97/1212/G) (CA)).

An interesting recent example of evidence of disposition and extraneous
misconduct being admitted in civil proceedings is provided by the case of
Irving v. Penguin Books and Lipstadt (2000), reported by Penguin as The
Irving Judgment (QBD). David Irving, a right-wing historian, sued the two
defendants on the ground that he had been libelled by accusations in their
book, Denying the Holocaust, that he was a Nazi apologist who had
distorted facts and manipulated historical documents in support of his
right-wing views. The defendants responded with the defence of
justification, claiming that Irving had indeed falsified the historical record
in relation to what had happened to the Jewish people during the
Holocaust. In support of this defence the trial judge permitted the
defendants to adduce evidence to suggest that Irving was an anti-Semite
and in other respects racist, the argument being that this disposition
provided a motive for his deliberate falsification of the historical record.
Accordingly, although no allegation of racism or of anti-Semitism was
levelled against Irving in Denying the Holocaust, evidence was admitted to
the effect that Irving had associated with right-wing extremists, made a
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number of racist comments and composed a racist ditty for his young
daughter.

Occasionally it may be necessary to adduce evidence of a third party’s
character to prove a fact in issue. In Hurst v. Evans [1917] 1 KB 352
(KBD) the issue was whether one of a shopkeeper’s employees had been
involved in the theft of jewellery from his shop (as his insurance policy did
not cover inside jobs). The underwriters were allowed to call evidence that
one of the employees, Mason, had been in earnest conversation with three
highly-skilled safe-breakers two days before the assured’s safe was blown.
Mason’s association with such persons of ill repute was evidence of a
dishonest character and allowed an inference to be drawn that he may
have been involved in the theft. Lush J said (at p. 355):

‘I doubt whether the evidence would have been admissible in a criminal
prosecution, not because it was irrelevant, but because in a criminal case
evidence is frequently rejected which tends to prejudice the defendant
and prevent a fair trial. I admitted the evidence because, although taken
by itself its weight is slight, I cannot say that it is irrelevant in this case,
where the whole question is whether Mason was acting dishonestly and
in complicity with the actual thieves.’

3.3 Similar Fact Evidence — Criminal Proceedings

In criminal proceedings the term ‘similar fact evidence’ is generally taken
to mean evidence of the accused’s unpleasant disposition (that is, evidence
of his general propensity to act or think in a particular unpleasant way)
which is directly relevant to whether he committed the crime with which he
is charged (as opposed to having an indirect bearing on his guilt, in the
sense that it undermines his credibility as a witness). The unpleasantness
may be evidenced by criminal conduct on extraneous occasions (occasions
unrelated to the alleged offence), or by morally culpable conduct at the
fringes of criminality or by lawful conduct which many people might
nonetheless find morally reprehensible; but it might just as easily be
demonstrated by the accused’s possession of certain articles, such as child
pornography or a book on cracking safes, or by the accused’s criminal
associations or even by his own admission. Thus, similar fact evidence
may not in fact be ‘similar’ to anything else, but (if admitted) it will have a
direct bearing on whether the accused is guilty of the offence charged. The
general rule is that evidence of the accused’s extraneous misconduct or bad
character is admissible evidence of his guilt only if its probative value is so
great that it would be just to admit it, bearing in mind the unduly
prejudicial effect its admission might have on the jury.

3.3.1 The Probative Value of Similar Fact Evidence

Evidence of the accused’s disposition may be logically relevant to an issue
in the proceedings because of the general tendency for human behaviour
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to repeat itself or the general tendency for people with particular beliefs to
behave in accordance with them. Where the identity of the offender is in
issue but it can be surmised that he has a peculiar disposition which the
accused shares, that disposition must be logically probative of the
accused’s guilt. He and the offender share a peculiar character trait and
that means he is more likely to be guilty than otherwise. In this sense the
evidence of disposition can help to identify an unknown offender by
placing both the offender and the accused within the same sub-group of
society as a whole. If the accused’s disposition is relied on to identify him
as the unknown offender then, in the absence of any other evidence
implicating him, the probative value of his disposition will depend on its
peculiarity, that is, on the unlikelihood of coincidence. In isolation, a
commonplace character trait will have little probative value because of the
large number of other persons sharing it who might just as easily have
committed the offence. So, for example, it would not be possible to convict
D of burglary merely on the basis that he has previous convictions for the
same offence — the sub-group comprising burglars is too large to discount
the possibility that the offender was someone else. A bizarre or strikingly
peculiar character trait will be far more probative because of the smaller
number of persons falling within the particular sub-group of people
sharing it. The more peculiar the character trait, the fewer the number of
persons there will be in the sub-group and the greater will be the probative
value of the similar fact evidence as evidence identifying the accused as the
offender. In an extreme case the disposition might be so rare that it will
place the offender and the accused in a sub-group of just a few persons. By
itself this would be insufficient to convict the accused, but with some other
circumstantial evidence identifying him as the offender the overall effect
could be compelling (see R v. Straffen [1952] 2 QB 911 (CCA), 3.3.4 post).
Of course where there is additional circumstantial evidence identifying the
accused as the offender the probative value of his disposition will depend
on the strength of the other evidence and may have considerable probative
force in the absence of any striking peculiarity. If, for example, a sexual
offence was committed by a male offender on a boy on Friday and the
offender arranged to meet that boy at an isolated spot on the following
Monday, evidence of the accused’s enjoyment of pederasty would be only
slightly probative of his guilt in the absence of other evidence; but that
same evidence would be highly probative of his guilt if he happened to
turn up at the rendezvous on Monday (see Thompson v. R [1918] AC 221
(HL), 3.3.4 post).

Where identity is not in issue the evidence of the accused’s disposition
may still be relevant, but in a different way. It might establish that the
accused had the mens rea for the offence charged, if his conduct could be
construed as either innocent or criminal depending on his frame of mind
at the time; or it might show that the actus reus of the alleged offence
occurred if this is disputed. If it has been established that the accused
committed the actus reus of an offence but his defence is absence of mens
rea, the probative value of his disposition will depend on how closely
related it is to the state of mind which the law requires for guilt. Intimate
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physical contact between a man and his child may be accidental or an
indecent assault depending on the man’s state of mind; and evidence of
articles such as child pornography in his possession, suggesting an interest
in children as sexual objects, would be highly probative of his having the
requisite mens rea and being guilty of the offence (see R v. Lewis (1982) 76
Cr App R 33 (CA) and R v. Downes [1981] Crim LR 174 (CA)). A
motorist who kills a female cyclist on the highway may have committed an
offence or may simply have been involved in a road accident; but evidence
that the accused had knocked down two other female cyclists the day
before and assaulted them, and knocked down another female cyclist a
few hours after the fatal collision and stolen her handbag, would suggest it
was probably not just an unfortunate accident but a deliberate assault (see
R v. Mortimer (1936) 25 Cr App R 150 (CCA)). The accused may have an
innocent explanation for being in a garage in possession of skeleton keys,
but evidence that a week earlier he had entered into a criminal conspiracy
with other persons to use skeleton keys to burgle an office would indicate
that his explanation is unlikely to be true (see R v. Hodges (1957) 41 Cr
App R 218 (CCA)). Similarly, the accused charged with attempted
burglary with intent to rape may have been walking round a secluded
house late at night genuinely looking for directions, notwithstanding his
possession of a knife, glove and condom, but previous convictions for
rape where he managed to enter the victims’ homes after asking for
directions, and then used a knife to procure the victims’ submission,
would militate against any such innocent explanation (R v. Toothill (1998)
unreported (97/06019/W3) (CA)). If the accused denies that the actus reus
of the offence has been committed, evidence of similar occurrences
connected with him on other occasions will logically undermine the
possibility of accident. The accused’s wife may have died in her bath
following an epileptic fit or because she was murdered by him, but the
possibility that it was murder as opposed to natural causes becomes much
higher if his other wives have died in similar circumstances (see R v. Smith
(1915) 11 Cr App R 229 (CCA), 3.3.4 post). In all these examples the
possibility of coincidence is too remote to be given credence, and it is for
this reason that the disposition evidence is so highly probative of the
accused’s guilt.

Occasionally the accused’s extraneous misconduct may be relevant in a
way which does not depend to any extent on his having a disposition to
commit crimes of the type charged, and there may be no possibility of the
jury’s reasoning from disposition to guilt. For example the accused’s
fingerprints at the scene of a burglary committed at 7 Acacia Avenue on
Saturday night could not be admitted to prove that he was guilty of
murder on the basis that a person with a burglarious disposition is more
likely to commit the more serious offence. But if there is other
circumstantial evidence that he is the murderer, and the murder was
committed at 9 Acacia Avenue on Saturday night, it becomes apparent
that the evidence of his having committed burglary is relevant to whether
he also committed the murder, if only because it shows he was in the
vicinity at the time. Such evidence is not usually regarded as similar fact
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evidence, and would appear to be prima facie admissible simply on the
ground that it has significant probative value (although a further
justification for its admissibility — that it is evidence forming part of the
res gestae — could be provided in respect of this example). Not all such
evidence of extraneous misconduct forms part of the res gestae, however,
so it would be wrong to classify it as such; for example the evidence might
consist of the accused’s attempts to pervert the course of justice by bribing
witnesses some weeks or months after the alleged offence occurred. If such
evidence is to be excluded it cannot be because of the risk that the jury
might reason from disposition to guilt, so it can only be because of the
‘moral prejudice’ which might be engendered by the jury’s becoming aware
that the accused is guilty of misconduct (3.3.2 post).

If, however, evidence of extraneous misconduct is tendered to prove
guilt in a way which does not depend on disposition, but that evidence
might logically lead the jury to reason from disposition to guilt, it should
fall within the general category of evidence governed by the law on the
admissibility of similar fact evidence. R v. Lovegrove [1920] 3 KB 643
(CCA) provides an example of this sort of case. L was on trial for causing
the death of Mrs P by performing an unlawful abortion on her. Mr P gave
evidence that Mrs T had given him L’s address and he had gone there and
arranged with L to perform an abortion on Mrs P. It was put to Mr P in
cross-examination that there had been no such conversation, and that
Mr P had visited L’s house to look for accommodation. The prosecution
were allowed to call Mrs T to give evidence that L had performed an
abortion on her and that she had given L’s address to Mr P. The reason
for admitting Mrs T’s evidence was to show that Mr P was not lying as
alleged, and not for the purpose of allowing the jury to reason from
disposition to guilt, but there was clearly a danger that the jury would
have applied the evidence in the latter sense (see also R v. Da Silva [1990] 1
WLR 31 (CA)).

Another type of evidence of extraneous misconduct which is prima facie
admissible (again, falling outside the scope of the law governing the
admissibility of similar fact evidence generally) is ‘background evidence’.
This sort of evidence is admissible to ensure that the jury will have before
them a continuous and intelligible account of the relationship between the
accused and the complainant or victim of the alleged criminal offence (see
3.3.9 post).

The probative value of similar fact evidence, like any other logically
relevant circumstantial evidence, is very much a question of degree
depending on a multitude of variables including the other admissible
evidence and the accused’s purported defence. Indeed, as can be seen from
the above examples (and it is important to note that they are no more than
examples) the nature of the prospective defence may be the key element
which gives the similar fact evidence its cogency. This was recognised in R
v. Lunt (1986) 85 Cr App R 241 (CA) where Neill LJ said (at p. 245):

‘In order to decide whether the evidence is positively probative in regard
to the crime charged it is first necessary to identify the issue to which the
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evidence is directed. Thus the evidence may be put forward, for
example, to support an identification ... or to prove intention or to
rebut a possible defence of accident or innocent association.’

Two final points need to be borne in mind. First, while the probative
value of disposition evidence may depend on similarities, it may also
depend on the absence of dissimilarities. In R v. Johnson [1995] 2 Cr App
R 41 (CA) the trial judge had failed to take into account the nature and
quality of the demonstrable disparities when assessing the probative value
of the evidence, giving too much weight instead to the similarities, and for
this reason the convictions were quashed (see also R v. West [1996] 2 Cr
App R 374 (CA) at pp. 390-1). Second, although admissible disposition
evidence is directly relevant to whether the accused committed the offence
charged, it will also be logically relevant to the accused’s credibility should
he decide to testify, and will for this reason also have an indirect bearing
on whether the accused is guilty. The obvious example would be where the
accused is charged with having committed perjury and there is evidence
that he has previous convictions for the same offence. A disposition to lie
on oath demonstrated by the previous convictions would be regarded as
directly relevant to whether he committed perjury on the occasion in
question, but it would also be relevant to whether the accused should be
believed when giving evidence in his own defence. It should be noted,
however, that any evidence of extraneous misconduct might be regarded as
having a bearing on whether the accused should be believed, on the
ground that a disposition to act in an immoral or unlawful way suggests
that the accused is not the sort of person to be trusted or believed,
regardless of whether his previous convictions are for dishonesty offences.

3.3.2 The Unduly Prejudicial Effect of Similar Fact Evidence

As with any other logically relevant circumstantial evidence, similar fact
evidence must be sufficiently probative to be admissible when weighed
against competing policy considerations. In criminal proceedings the
principal consideration militating against the admission of such evidence is
the risk of unduly prejudicing the accused in the eyes of the jury to the
extent that he would be denied a fair trial. This risk arises because the
similar fact evidence will comprise evidence of extraneous behaviour
(usually criminal conduct) and/or a disposition which many jurors will
find unpalatable. Research suggests that if during the trial the jury (or
magistrates) become aware of the accused’s similar misconduct on
previous occasions or his unappealing disposition, that information may
weigh heavily on their minds, and their verdict may be reached without
sufficient regard to the non-extraneous evidence before them (see
Appendix D of the Law Commission’s Consultation Paper No. 141
(1996), and Appendix A of the Commission’s Report, Law Com No. 273
(2001)). Such findings would seem to be confirmed by what happened in
the case of R v. Bills [1995] 2 Cr App R 643. The jury had convicted B of
an offence contrary to s. 20 of the Offences Against the Person Act 1861,
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rather than the more serious s. 18 offence, and while still sitting in the jury
box they heard the prosecution inform the judge about B’s several
previous convictions for violent conduct. The jury then sought to change
their verdict and to convict him of the s. 18 offence. Surprisingly, the judge
acceded to their request, but the Court of Appeal restored the original
s. 20 conviction as it was quite possible that the jury had been influenced
by the revelation of his previous misconduct in their presence (see also R v.
Boyes [1991] Crim LR 717 (CA) and R v. Newton (1912) 7 Cr App R
214 (CCA)).

The problem with similar fact evidence is that when its probative value
in tending to show the accused’s guilt is high there is often a concomitant
increase in the likelihood that the jury will convict him for the wrong
reasons and therefore that the accused may be convicted of a crime he did
not commit. By its very nature all prosecution evidence will prejudice the
accused by making his conviction more likely, but the admission of similar
fact evidence is hazardous because it is likely to cause him undue prejudice.
The jury (or magistrates) may judge him more on the basis of his past
misconduct (‘he’s done it before, he must be guilty’) or distasteful
disposition (‘what an odious man; let’s send him down’) than upon a
disinterested appraisal of the evidence relating directly to the offence
charged. The Law Commission has referred to these two distinct types of
undue prejudice as ‘reasoning prejudice’ and ‘moral prejudice’ (Consulta-
tion Paper No. 141 (1996) at pp. 122—6). Reasoning prejudice suggests that
the jury or magistrates may reason that because the accused has
committed similar offences before or is of a particular disposition he is
guilty of the offence charged (a logical chain of reasoning given the
tendency for offenders to re-offend and for individuals to act in
accordance with their disposition) but attribute to it far more probative
value than it deserves and fail to give sufficient consideration to other
possibilities, for example that the accused may have changed his ways, or
that he may have been the focus of police attention and charged partly
because of his previous convictions, or that there might be many other
persons who could equally have committed the offence. If the accused has
a long record showing he has committed numerous offences of the same
type the prejudice will be more severe because of the cumulative effect
caused by the disclosure of so many convictions. Moral prejudice, on the
other hand, suggests that the jury may convict the accused for a reason
other than by a process of logical reasoning. The jury may find the
accused’s character so distasteful that the non-extraneous evidence
becomes of secondary importance and the conviction is based more on
fear or hatred: a desire to punish such a dissolute character for what he is,
or what he has done in the past, and to prevent him from behaving in a
similar way in the future. Even when due consideration is given to the non-
extraneous evidence, the knowledge of the accused’s disposition may
deprive him of the benefit of the reasonable doubt he is entitled to. The
undue prejudice which comes with knowledge of the accused’s disposition
therefore undermines a cardinal principle of criminal justice: the
presumption that the accused is innocent until his guilt has been proved
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beyond reasonable doubt. Indeed, the undue prejudice created by an
awareness of the accused’s disposition may lead the jury to approach the
case with a presumption of guilt. These prejudicial effects are likely to be
particularly severe if the offence charged is of the most heinous kind, such
as a sexual offence against a young child:

‘Nothing can so certainly be counted upon to make a prejudice against
an accused upon his trial as the disclosure to the jury of other
misconduct of a kind similar to that which is the subject of the
indictment, and, indeed, when the crime alleged is one of a revolting
character ... and the hearer is a person who has not been trained to
think judicially, the prejudice must sometimes be almost insurmoun-
table.” (R v. Bond [1906] 2 KB 389 (CCCR) at p. 398)

Thus, while evidence of the accused’s bad character may be logically
relevant to whether he committed the offence in question, and therefore
ought to be admissible by virtue of the principle of free proof, the risk that
the evidence may be used inappropriately by the tribunal of fact may
justify its exclusion. In short, the process of determining guilt or innocence
may be more distorted by the admission of such evidence than by its
exclusion. Similar fact evidence tendered by the prosecution is therefore
generally inadmissible ‘because its logically probative significance is
grossly outweighed by its prejudice to the accused, so that a fair trial is
endangered if it is admitted’ (DPP v. Kilbourne [1973] 2 WLR 254 (HL) at
p. 277), or the court may simply hold such evidence to be ‘irrelevant’ (3.3.7
post). Similar fact evidence tendered by the prosecution is therefore prima
facie inadmissible unless its probative value is so great that the risk of the
accused being unfairly prejudiced by its admission can be disregarded or
eliminated by an adequate direction from the judge. The rule is based on
the way jurors are understood to be influenced by such evidence, so where
the tribunal of fact is a judge sitting alone, and the risk of undue prejudice
can be ameliorated, the focus should be on probative value with a prima
facie rule of admissibility subject to the general discretion to exclude
evidence on the ground of ‘irrelevance’ (Attorney-General of Hong Kong v.
Siu Yuk-Shing [1989] 1 WLR 236 (PC) at p. 241). That said, there is
nothing to suggest that this approach is adopted by professional
magistrates (district judges) — presumably because justice must not only
be done but be seen to be done.

3.3.3 Determining Admissibility

The law governing the admissibility of similar fact evidence represents the
judiciary’s attempt to reconcile two competing principles: that unduly
prejudicial evidence should be excluded while probative evidence of the
accused’s guilt should be admitted. But reconciling these principles
requires finding a solution to a paradox. The more probative a piece of
similar fact evidence is (and consequently the greater the force of the
inclusionary free proof principle) the more unduly prejudicial it is also
likely to be (and consequently the greater the force of the exclusionary fair
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trial principle). There are good reasons for excluding such evidence where
the risk of undue prejudice is greater than the probative value provided by
admitting the evidence, but, as in civil proceedings, some similar fact
evidence will occasionally be so probative that as a matter of common
sense the inclusionary principle should weigh more heavily than the
exclusionary principle. The similar fact evidence will be so probative,
either standing alone or in conjunction with other admissible evidence,
that the jury would be compelled to find the accused guilty, in which case
the question of undue prejudice effectively disappears. The law now
recognises that a test along these lines is the only practicable way of
resolving the paradox (DPP v. P [1991] 3 WLR 161 (HL), 3.3.6 post), yet
there are obvious difficulties involved in its practical application.

The trial judge not only has to ascertain what the individuals on the jury
are likely to think but also has to compare two incomparable
considerations with little practical assistance from any other source. Just
as past decisions on what is sufficiently probative to be considered
‘relevant’ evidence cannot be binding precedents for other factually unique
cases, any assessment of the probative value and undue prejudice of
similar fact evidence, and the point at which the probative value becomes
the paramount consideration, has to be made without recourse to decided
cases. The large number of variables involved and the fact that ‘probative
value’ and ‘prejudicial effect’ are questions of degree dependent on the
factual matrix of the case means that the trial judge is only able to come to
a decision on admissibility by applying the underlying principles. Much
will depend on the type of offence, the accused’s defence, the facts of the
case, the nature of the accused’s disposition, his age, the locality, the
values and concerns of the people from whom the jury are drawn and, of
course, the shrewdness of the judge who has to make the decision.

Past decisions should be regarded as illustrations of when similar fact
evidence has been admitted or excluded, but no more than that. In recent
years this has indeed been recognised, and there are now only a few
decisions which can properly be regarded as binding precedents. But this
was not always the case. Until the decision of the House of Lords in DPP
v. Boardman [1974] 3 WLR 673 undue emphasis was placed on previous
cases and too little on the underlying principles, which led to considerable
confusion and an absurd approach to admissibility which was dependent
on finding a specific ‘category of relevance’ into which the evidence could
be pigeon-holed while paying scant regard to the question of trial fairness.
It is an unfortunate fact, however, that while this former approach has
been discredited by the House of Lords, the Court of Appeal still
occasionally reverts to it when determining whether similar fact evidence
ought to have been admitted (3.3.16 post). For this reason it is still
necessary to understand the historical background to the modern law.

3.3.4 The Evolution of the Law

The judiciary’s approach to the admissibility of similar fact evidence
developed during the nineteenth century and crystallised in Makin v.
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Attorney-General for New South Wales [1894] AC 57. John and Sarah
Makin received a baby, Horace, from its mother following representations
by them that they would adopt him, and for this they were paid a small
sum of money. Horace’s body was subsequently found buried in the
garden of the premises formerly occupied by them, and their defence to a
charge of murder was that Horace had been adopted in good faith and
had died accidentally. The trial judge allowed the prosecution to rebut that
defence by adducing evidence that the bodies of nine other infants had
been discovered in the garden where Horace’s body had been found and in
the grounds of other premises occupied by the Makins, and that five
women had similarly given their infants over to the Makins for adoption
having paid a small sum of money to them. The Makins were convicted of
Horace’s murder and appealed unsuccessfully to the Privy Council on the
ground that such evidence was inadmissible. Lord Herschell set out a two-
limbed test for determining the admissibility of similar fact evidence (at
p- 65):

‘It is undoubtedly not competent for the prosecution to adduce evidence
tending to show that the accused has been guilty of criminal acts, other
than those covered by the indictment, for the purpose of leading to the
conclusion that the accused is a person likely from his criminal conduct
or character to have committed the offence for which he is being tried.
On the other hand, the mere fact that the evidence adduced tends to
show the commission of other crimes does not render it inadmissible if it
be relevant to an issue before the jury ...’

The prosecution evidence (the testimony of the other women and the
discovery of the other bodies) was relevant to the issue of guilt as it
suggested that the Makins had not adopted Horace in good faith and that
his death had not been accidental. It was therefore held that the evidence
had been properly admitted. Lord Herschell gave two examples of when
previous misconduct could be relevant to an issue before the jury for the
second limb of the test: (i) if it showed ‘whether the acts alleged to
constitute the crime charged in the indictment were designed or
accidental’, and (ii) if it was able ‘to rebut a defence which would
otherwise be open to the accused’. The prosecution had not adduced the
similar fact evidence to prove that the Makins had a disposition to murder
young children and that they were therefore guilty of Horace’s death —
indeed the Makins had not been convicted of any offences in relation to
the other bodies — so the evidence was not excluded by the first limb of
Lord Herschell’s test. The evidence was relevant in another way, and
therefore admissible by virtue of the second limb of the test, as the jury
could properly infer from it that the defence of accident was false. It would
have been an affront to common sense to believe that Horace had died of
natural causes given the large number of other dead infants discovered.
Perhaps two accidental deaths would have been a reasonable possibility
(that is, no more than an unfortunate coincidence) but the existence of
nine other bodies meant that coincidence could be discounted. As
McHugh J said in Pfennig v. R (1995) 182 CLR 461 (HCA) (at p. 531):
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“The propensity of the accused to kill the babies was only established by
the conclusion that it was probable to the point of certainty that so
many babies including [Horace] could not have died by accident ... It
was the verdict that established the accused’s propensity.’

In subsequent cases the focus moved away from a consideration of the
principles underlying the Makin formula — the need to avoid unduly
prejudicing the accused and the desirability of admitting probative
evidence of the accused’s guilt — and instead turned to whether the facts
of a particular case could be brought within one of the Makin categories of
relevance (or an analogous category) and thus be automatically admissible
(see, for example, Perkins v. Jeffery [1915] 2 KB 702 (DC)). A corollary of
the Makin test, as subsequently interpreted and applied, was that if the
accused indicated he would not raise an affirmative defence the similar
fact evidence would be inadmissible; so where the defence was simply a
bare denial of the allegation, evidence of the accused’s disposition or
extraneous misconduct could not be adduced (R v. Cole (1941) 28 Cr App
R 43 (CCA), R v. Flack [1969] 1 WLR 937 (CA)).

That this artificially mechanistic approach to both admission and
exclusion should have developed is not particularly surprising given the
ease with which the test could be applied by judges, for similar fact
evidence was automatically admissible so long as it could undermine a
defence which was reasonably open to the accused (R v. Boyle [1914] 3 KB
339 (CCA), Harris v. DPP [1952] AC 694 (HL)). However, this
interpretation of the second limb of the Makin test allowed for the
possibility that unduly prejudicial evidence could be admissible without
sufficient consideration being given to the actual probative value of the
evidence or the extent of its unduly prejudicial effect, and effectively gave
the prosecution the right to adduce evidence of disposition simply by
finding an appropriate category of relevance: ‘relevance for that purpose is
being used as a peg upon which to hang the dirty linen of the accused, so
the jury may determine what sort of man it is upon whose acts they are to
render a verdict’ (per Julius Stone, (1932) 46 Harvard Law Review 954 at
p- 983). Stone argued that the Makin test did not provide adequate
protection for the accused, and that an additional safeguard was required:
‘that the trial judge should be recognised to have a discretion to decide
whether the probative weight of proffered evidence outweighs its ...
prejudice.” An exclusionary discretion was indeed expressly recognised in
later cases on similar fact evidence (Noor Mohamed v. R [1949] AC 182
(PC) at p. 192, Harris v. DPP [1952] AC 694 (HL) at p. 707) and was
subsequently held by the House of Lords to be of general application in
relation to any admissible prosecution evidence in R v. Sang [1979] 3 WLR
263. The absence of a recognised exclusionary discretion in the decades
following Makin does not mean that the cases during this period were
incorrectly decided, though, because the similar fact evidence held to be
admissible on appeal was, despite the post-Makin test of categorisation,
very often so probative when compared with the risk of undue prejudice
that it would have been admissible even applying the modern test:
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‘a tribute to the power of common sense over the forms of legal reasoning’
(per Hoffmann, (1975) 91 LQR 193 at p. 204). A case in point is the cause
célebre R v. Smith (1915) 11 Cr App R 229 — the ‘Brides in the Bath Case’.
S was charged with the murder of his recent bride, Bessie Munday, who
had drowned in her bath in 1912, and he raised the defence that she had
died of natural causes following a fit. The prosecution were allowed to
adduce evidence that, subsequent to the death of Bessie Munday, another
two of his recent brides had similarly died while having a bath, and that in
all three cases: (i) S had warned his doctor that the woman suffered from
epilepsy, (i) the woman had died in a bath after apparently suffering a fit,
(ii1) the bathroom door could not be locked from the inside, (iv) S stood to
profit from the woman’s death, and (v) S had claimed he had been out
shopping for groceries at the time. The Court of Criminal Appeal held
that the evidence had been properly admitted to rebut S’s defence of
accidental death. There was such a large aggregation of similarities that
any possibility of coincidence could be discounted, and while the evidence
was held to be admissible because of the second limb of the Makin test,
there can be no doubt that the same decision would have been reached if
the modern test had been applied. Much the same can be said of other
decisions where the Makin test was applied to admit similar fact evidence.
Indeed a number of decisions prior to Makin would be decided the same
way today (see, for example, R v. Gray (1866) 4 F & F 1102 (Assizes)).
The Makin test was unsatisfactory in an additional respect, however. Its
first limb seemed to comprise an absolute ban on the admissibility of
similar fact evidence if its relevance was entirely dependent on a process of
reasoning from disposition to guilt; yet evidence which is relevant only in
this way may occasionally be highly probative or even compelling evidence
of the accused’s guilt. This is exemplified by several cases following Makin
where the first limb was in effect disregarded. In R v. Ball [1911] AC 47 a
brother and sister were charged with committing incest in 1910, the
non-extraneous evidence against them being that there was only one
furnished bedroom in their house and that they had shared a double bed
during that year. The prosecution were permitted to adduce evidence that
the couple had had a prior sexual relationship, when incest was not yet an
offence and during which time they had lived as husband and wife, and
that they had had a child in 1908. The House of Lords, while expressly
approving the Makin test, held the evidence to have been properly
admitted to show their ‘guilty passion’ for each other and that their
sleeping arrangements in 1910 were not innocent. However, the evidence
of their earlier conduct was relevant to the 1910 proceedings only by way
of an argument from disposition to guilt. The earlier relationship
demonstrated their mutual sexual attraction and from this, together with
their sleeping arrangements, it could be inferred that they were still
sexually active as a couple in 1910. The House of Lords could justify its
decision in terms of the second Makin principle permitting the admission
of similar fact evidence which could ‘rebut a defence which would
otherwise be open to the accused’ (in this case the defence of innocent
cohabitation), but the decision shows that the first limb of the Makin test,
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insofar as it represented a blanket ban on reasoning from disposition,
could not be regarded as a correct statement of the law (see also R v.
Marsh (1949) 33 Cr App R 185 (CCA)).

Thompson v. R [1918] AC 221, another cause célebre, provides a further
illustration. T was charged with committing acts of gross indecency on two
boys on 16 March 1917 in the urinal near Turnham Green railway station
in west London. On 19 March the police observed him near the same place
at about the same time of day. The boys stated that he was the same man
who had committed the offences against them three days earlier and who
had on that occasion asked them to meet him at the same time and place
on 19 March ‘to do it again’. In his defence T claimed he had been
mistakenly identified, that he had never seen the boys before and that he
had only spoken to them on 19 March to discourage them from following
him. The trial judge allowed the prosecution to adduce evidence that
powder puffs were found on T when he was arrested (powder puffs
apparently being ‘things with which persons who commit abominable and
indecent crimes with males furnish themselves’) and that several
photographs of naked boys had been discovered in his lodgings. The
House of Lords dismissed T’s appeal and held that the incriminating
articles were admissible as they were relevant to rebut his defence of
mistaken identity and to prove that he was the offender on 16 March. But,
as in R v. Ball [1911] AC 47 (HL), the relevance depended entirely on
reasoning from disposition to guilt. Unfortunately, for many years
Thompson v. R was seen as laying down a binding precedent for the
admissibility of articles showing a homosexual disposition (this is no
longer the law: R v. Horwood [1969] 3 WLR 964 (CA), DPP v. Boardman
[1974] 3 WLR 673 (HL)); yet the case is still a very useful illustration of
why previous decisions on similar fact evidence should not be treated as
precedents. The probative value of similar fact evidence depends on the
unique factual context of the particular case being tried, and in Thompson
v. R this depended on the unlikelihood that an innocent man with exactly
the same tendencies as the offender of 16 March should coincidentally
have turned up at a rendezvous arranged by that offender equipped for
buggery: ‘It would be strange, indeed, if one man should commit with the
boys the offence charged on the 16th, and make an assignation with them
to commit it again upon the 19th, that another man should, with an intent
to do the same, take up and fulfil the first man’s engagement’ (at p. 229).
The probative value of the articles would have been significantly reduced if
the facts had been a little different — if, for example, the lavatory in
question had been a common meeting ground for homosexuals,
particularly at that time of the day, for then the possibility that T’s
presence was a mere coincidence could not so easily have been discounted.
The circumstances which give rise to the high probative value of
incriminating articles in one case may be entirely absent in another case.
Thus in R v. Bartlett [1959] Crim LR 285 (CCA) it was held that an
obscene photograph found in the accused’s possession soon after an
alleged indecent assault by him on a woman should not have been
admitted at his trial.
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Perhaps the most striking example of similar fact evidence being
admitted when its relevance depended entirely on reasoning from
disposition to guilt is the case of R v. Straffen [1952] 2 QB 911. S was
charged with murdering a young girl, Linda Bowyer, who had been found
strangled in a village but who had not been sexually molested or
concealed. S had escaped from Broadmoor (a mental hospital) and was on
the run at the time of Linda’s murder. He admitted he had been in the
village and seen Linda but claimed he had not killed her — although news
of her death had not at that stage been released — and this was admitted in
evidence at his trial. Further, although his defence was one of bare denial
the prosecution were permitted to adduce evidence of S’s murderous
propensity: the fact that he had been incarcerated in Broadmoor for killing
two young girls in a similar way a year earlier. The Court of Criminal
Appeal held that the similar fact evidence had been properly admitted as
S’s abnormal propensity to strangle young girls identified him as the
murderer.

Evidence of disposition was admitted in the foregoing cases to prove
guilt, notwithstanding the prohibition in the first limb of the Makin test
and even though the accused had raised no defence other than that of
‘bare denial’. That such evidence should occasionally be admitted, even in
the absence of an affirmative defence, is clearly illustrated by the facts of R
v. Straffen [1952] 2 QB 911 (CCA), which is perhaps the best illustration of
the inadequacy of both limbs of the Makin test. There are many other
examples where evidence of disposition has been admitted to prove the
accused’s guilt and it is now clear that there is no barrier to the
admissibility of such evidence just because it is relevant only in this way. In
R v. Thrussell (1981) [1997] Crim LR 501n (CA), for example, a copy of
The Cocaine Consumer’s Handbook found at the accused’s home was
admitted to prove his involvement in smuggling cocaine. He and his co-
accused had travelled together in Peru but they had returned to England
separately, and only the co-accused had been found in possession of the
cocaine. The book was therefore admissible to prove that he had been
party to a joint enterprise. Despite its unequivocal wording, the first limb
of the Makin test should therefore be regarded as no more than an
expression of the principle requiring the exclusion of unduly prejudicial
evidence, and as such it may be outweighed by the competing principle
that highly probative evidence should be admitted, even where the
relevance of such evidence depends entirely on drawing an inference of
guilt from the accused’s disposition.

Where the inference from disposition is not very strong — which will
usually be the case if the disposition is not particularly unusual — the
similar fact evidence will now be inadmissible because the undue prejudice
caused by its admission will outweigh its limited probative value. The
same result was reached in the decades following Makin by the application
of the first limb of Lord Herschell’s test. Thus in R v. Brown (1963) 47 Cr
App R 204 (CCA), where S and others had been charged with breaking
into a shop at lunch-time with a skeleton key, it was held that the
prosecution should not have been permitted to adduce evidence that S had
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used a skeleton key to break into a shop 20 miles away at lunch-time five
days earlier. The evidence merely demonstrated his propensity to break
into shops at that time of day. Given the relatively large number of
persons sharing his disposition it was not particularly probative of his
guilt, but it would have been unduly prejudicial (certainly in the reasoning
sense). Similarly, in R v. Taylor (1923) 17 Cr App R 109 (CCA), where
evidence that a jemmy had been found at the accused’s house was adduced
at his trial for breaking into a shop (even though no jemmy had actually
been used to commit the offence), it was held that the evidence should not
have been admitted (see also R v. Manning (1923) 17 Cr App R 85 (CCA)).

Where, however, an incriminating article found in the accused’s
possession is particularly probative in the factual context of the case it
may be admissible even though it is not directly connected to the offence
charged (as in Thompson v. R [1918] AC 221 (HL)). In R v. Reading (1965)
50 Cr App R 98 several co-accused were charged with hijacking a lorry
and the trial judge admitted evidence that walkie-talkie sets had been
found in their cars and that number plates and a police-type uniform had
been found in the house of one of the co-accused, although none of this
evidence had been used in the offence charged. The Court of Criminal
Appeal held that the articles had been properly admitted as the evidence
was of ‘powerful probative value in relation to the vital issue as to the
identification of these accused people’. Rather curiously, in R v. Mustafa
(1976) 65 Cr App R 26 the Court of Appeal felt that the decision in R v.
Reading provided a quite separate ground for admitting incriminating
articles outside the ambit of the law on similar fact evidence, but this is
clearly incorrect as the same principles must apply whether the accused’s
criminal disposition is inferred from extraneous misconduct or incriminat-
ing articles found in his possession. In R v. Clarke [1995] 2 Cr App R 425
the Court of Appeal expressly recognised that the admissibility of such
evidence is governed by the (modern) similar facts test, and held that a
‘robber’s kit’ found in the accused’s car on 20 June 1992 had been properly
admitted as circumstantial evidence identifying him as the man who had
committed a robbery in Essex on 21 April 1992, even though the robber’s
kit had not been used to commit that offence.

In short, the Makin test failed to make explicit the true rationale
governing the admissibility of similar fact evidence. Its first limb expressly
excluded any evidence which was relevant only by reasoning from
disposition to guilt, whereas in reality such evidence could be admitted
when it had sufficient probative value; and the second limb focused on
categories of relevance without any consideration of the probative value of
the similar fact evidence in question or the undue prejudice which could be
engendered by its admission. If the first limb of the test is understood to
represent the principle that unduly prejudicial evidence should be
excluded, with the second limb representing the competing free proof
principle that highly probative evidence of the accused’s guilt should be
admitted, then the Makin formula could indeed be said to have laid down
the correct approach for assessing the admissibility of similar fact
evidence. Read literally, though, Lord Herschell’s test obscured the
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correct approach. The key to the admissibility of similar fact evidence
depends on which of the two competing principles should outweigh the
other in the context of the particular case being tried, and this, as has since
been recognised, must depend on probative value.

3.3.5 DPP v. Boardman

The House of Lords took the opportunity offered to it in DPP v.
Boardman [1974] 3 WLR 673 to restate the principles governing the
admissibility of similar fact evidence in terms of probative value and
undue prejudice. B (the headmaster of a language school) was charged
with attempted buggery with one boy (S) and of incitement of another boy
(H) to commit buggery. He was tried for the two separate offences during
the one trial, and the evidence of each offence was held by the trial judge
to be admissible similar fact evidence in respect of the other offence (3.3.13
post) on the ground that there were peculiar similarities between the
offences: S and H were both pupils at B’s school; both had been aroused
from their sleep by B and invited to his sitting room; and B had wished to
adopt the passive sexual role in each case. B appealed unsuccessfully to
both the Court of Appeal and the House of Lords. The question of law
which had been certified by the Court of Appeal required an answer to the
question whether there was a particular category of relevance for evidence
of homosexual activities which took a particular form. The House of
Lords unanimously rejected the post-Makin ‘categories of relevance’
approach and instead sought to explain admissibility by reference to the
underlying principles.

The test according to Lords Wilberforce and Cross was whether the
similar fact evidence was sufficiently probative to justify its admission
despite the risk of undue prejudice: “The basic principle must be that the
admission of similar fact evidence ... is exceptional and requires a strong
degree of probative force’ (per Lord Wilberforce at p. 690); “The question
must always be whether the similar fact evidence taken together with the
other evidence would do no more than raise or strengthen a suspicion that
the accused committed the offence with which he is charged or would
point so strongly to his guilt that only an ultra-cautious jury, if they
accepted it as true, would acquit in the face of it’ (per Lord Cross at
p. 702). Somewhat paradoxically, however, three members of the House of
Lords (Lords Hailsham, Morris and Salmon), while emphasising the
importance of probative value, expressly approved the Makin formula,
with Lord Hailsham stating (at p. 698): ‘I do not know that the matter can
be better stated than it was by Lord Herschell’. Interestingly Lords Cross
and Wilberforce failed to refer to Makin at all. The House of Lords also
expressed various opinions on the degree of probative value which ought
to be necessary for the admissibility of similar fact evidence, the consensus
being that admissibility depended on there being a ‘striking similarity’
between the facts of the separate incidents, inexplicable on the basis of
coincidence, so that exclusion would be an affront to common sense. In
the words of Lord Hailsham (at pp. 699-700):
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‘For instance, whilst it would certainly not be enough to identify the
culprit in a series of burglaries that he climbed in through a ground
floor window, the fact that he left the same humorous limerick on the
walls of the sitting room, or an esoteric symbol written in lipstick on the
mirror might well be enough. In a sex case ... whilst a repeated
homosexual act by itself might be quite insufficient to admit the
evidence as confirmatory of identity or design, the fact that it was
alleged to have been performed wearing the ceremonial head-dress of an
Indian chief or other eccentric garb might well in appropriate
circumstances suffice.’

However, the term ‘striking similarity’ is misleading as a general
standard for the admission of similar fact evidence for two reasons. First,
many offences committed by different persons may be very similar simply
because of the common way certain offences are often committed (see, for
example, R v. Brown (1963) 47 Cr App R 204 (CCA), 3.3.4 ante). The
accused’s modus operandi for burglary, such as entering through a ground
floor window, may be identical to that used by thousands of other
burglars, and therefore its probative value would be minimal when
weighed against the risk of undue prejudice notwithstanding its ‘striking
similarity’ to the method used in respect of the instant charge. It is the
peculiarity of the incidents rather than the similarity which needs to be
considered for the determination of probative value. Second, evidence of
disposition may be highly probative notwithstanding the complete absence
of any striking similarity when compared with the facts of the offence
charged. It has already been seen that the probative force of an item of
circumstantial evidence depends on the other admissible evidence, and this
is as true for similar fact evidence as it is for any other such evidence. To
explain the requisite degree of cogency in terms of ‘striking similarity’ is an
impracticable formula for determining admissibility, and detracts from the
logical assessment of probative value which is required. The evidence of
homosexuality in Thompson v. R [1918] AC 221 (HL) was admissible not
because of any ‘striking similarity’, but simply because in the context of
the other evidence it had a high degree of probative value; the evidence of
powder puffs and photographs would not have been nearly so probative if
the lavatory had been a popular meeting ground for homosexual men.
Similarly, the evidence of past intercourse in R v. Ball [1911] AC 47 (HL)
would not have been so probative if the brother and sister had merely been
cohabiting but sleeping separately in 1910. Even the evidence of
murderous propensity in R v. Straffen [1952] 2 QB 911 (CCA) would
have lost much of its probative value if S had not admitted to being in the
area at around the time Linda Bowyer was strangled.

Where a man has committed a sexual offence on another male the
accused’s homosexuality will always be logically relevant, but whether it
will be probative enough to be admissible will depend on the other
evidence. Compare, for example, the facts of R v. King [1967] 2 WLR 612
(CA), where such evidence was admissible (albeit with a judicial warning
against undue prejudice), with R v. Horwood [1969] 3 WLR 964 (CA)
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where it was inadmissible. In R v. King the accused admitted he had
shared a bed with one of the boys in question, whereas in R v. Horwood
there was no such evidence of intimacy, allowing R v. King to be
distinguished as an ‘exceptional case’. ‘“The slightest movement of the
kaleidoscope of facts creates a new pattern which must be examined
afresh’ (per Hoffmann, (1975) 91 LQR 193 at p. 204). In R v. King it is
easy to see why the evidence of homosexuality was admitted, but there
were no ‘striking similarities’ involved: the similar fact evidence was
merely K’s admission under cross-examination that he was a homosexual,
and this was felt to be sufficiently probative given the allegation against
him and his admission that he had slept with one of the boys in question.
In R v. Morgan [1993] Crim LR 56 (CA) evidence that the accused had
associated with people who used cocaine was admissible at her trial for
smuggling that drug into the UK from Jamaica. Her defence was that she
had been an innocent dupe on whom the drugs had been planted, so her
disposition was relevant in that it made her defence of ignorance less
credible. The probative value of the evidence did not depend on any
striking similarities but simply on the unlikelihood of coincidence.
Similarly, in Attorney-General of Hong Kong v. Siu Yuk-Shing [1989] 1
WLR 236 (PC) the fact that the accused had been convicted of being a
member of the 14K Triad Society in 1975 was held to have been rightly
admitted against him at his trial for being a member of the same society in
1986 and for possession of Triad insignia and writings. There was no
question of any striking similarities, given that the similar fact evidence
was the bare fact of his membership of 14K a decade earlier, and the
similar fact evidence was not adduced for the purpose of inviting the
tribunal of fact to reason from disposition to guilt. The accused had been
found in possession of a number of articles used by 14K members in their
Triad rituals. The evidence of his previous membership established that he
knew the 14K rituals and that the items in his possession were Triad
related.

Another telling example is provided by the Australian case of Pfennig v.
R (1995) 182 CLR 461 (HCA). A 10-year-old boy, Michael Black,
disappeared from the Sturt Reserve in South Australia on 18 January 1989
and his bicycle was subsequently found by a river at the nearby Thiele
Reserve, suggesting he might have gone swimming and drowned.
However, he had gone to Sturt Reserve with a fishing rod, had not taken
any swimming clothes or towel, was a competent swimmer, did not like
Thiele Reserve and his body was never recovered, rendering it almost
certain that he had been abducted from Sturt Reserve and murdered. P
had been in Sturt Reserve with his van and had spoken to Michael Black
around the time he disappeared. Almost a year later, on 30 December
1989, P abducted a 13-year-old boy (‘H’) by inveigling him into his van.
He then left H’s bicycle at the top of a cliff before taking him to his house
where he was sexually abused. H managed to escape, and P was convicted
of having abducted and raped him. P was subsequently put on trial for the
murder of Michael Black and convicted. The evidence against P comprised
his presence with his van at the Sturt Reserve at around the time Michael
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Black had disappeared, his contact with that boy and his violent and
sexual disposition as established by his conduct in relation to H (and his
admission to his then wife that he had been thinking about abducting a
boy). Once the possibility of an accidental drowning had been discounted,
the probative value of the extraneous (in this case subsequent) misconduct
evidence lay not in any striking similarities but in the unlikelihood that
two persons with exactly the same violent and sexual disposition would
have been in exactly the same area at the same time on 18 January 1989, in
conversation with Michael Black, and with the means with which to
abduct him. Given the very small sub-group of individuals to which both
P and the abductor belonged, it would have been an affront to common
sense to accept the existence of such a coincidence. The similarity in the
way the abductor in each case had sought to lay a false trail by depositing
the boy’s bicycle by a river or near a cliff provided the evidence with a
degree of additional probative value, but in the context of the case as a
whole it was superfluous. The evidence relating to H would have been
sufficiently cogent without that similarity in the modus operandi.
Unfortunately, in the cases following DPP v. Boardman the ‘striking
similarity’ test was seen as something of a panacea for determining
admissibility and too little regard was paid to the underlying principles
referred to in the speeches of Lords Wilberforce and Cross. ‘Striking
similarity’ or a similar phrase had found unanimous approval in the
House of Lords, giving the impression of a straightforward test when it in
fact clouded significant differences between their Lordships” approaches to
admissibility; and although in some notable judgments the Court of
Appeal recognised that this test was not of universal application and that
it should be regarded as no more than a ‘label’ for the general requirement
of high probative value (R v. Rance (1975) 62 Cr App R 118, R v. Scarrott
(1977) 65 Cr App R 125) the need to find a striking similarity became in
effect the test for admissibility (see R v. Clarke (1977) 67 Cr App R 398
(CA), Lanfordv. General Medical Council [1989] 3 WLR 665 (PC) at p. 671
and R v. Brooks (1990) 92 Cr App R 36 (CA)). Thus, in R v. Butler (1986)
84 Cr App R 12 (CA) evidence of consensual oral sex by B’s former
girlfriend in his car was held to be strikingly similar to acts the rapist had
forced his victims to perform in his car, so it was admissible to identify B
as that rapist. However, there was nothing strikingly peculiar about the
sexual act in question, at least not in the sense envisaged by Lord
Hailsham in DPP v. Boardman. There was some highly probative
circumstantial evidence that B was the offender (transferred fibres, one
victim’s ear-ring and another victim’s hair in his car, matching tyre
impressions, lack of sperm in the offender’s and B’s semen) and the
evidence of B’s sexual disposition was indeed highly probative in the
context of this other evidence to rule out the possibility of coincidence. Yet
the failure to assess admissibility in accordance with the underlying
principles, and the perceived need to identify a striking similarity,
exemplifies the general approach of the Court of Appeal in the years
following DPP v. Boardman. Moreover, the perceived need to find
‘striking similarity’ in evidence which was highly probative for a reason
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other than striking similarity resulted in the courts accepting a very low
standard in order to satisfy the Boardman test. In R v. Shore (1988) 89 Cr
App R 32 (CA), for example, a striking similarity was found in the way a
headmaster had tickled and touched his young pupils; and in R v. Mustafa
(1976) 65 Cr App R 26 (CA) a striking similarity was found in the
accused’s loading a trolley with frozen meat in a frozen-food supermarket
together with his possession of a stolen credit card.

Even more worrying was the reversion to the Makin formula in some
cases, suggesting a misunderstanding of the underlying principles. In R v.
Seaman (1978) 67 Cr App R 234 the Court of Appeal relied entirely on the
Makin test (and made no reference to DPP v. Boardman) to uphold the
trial judge’s decision to admit similar fact evidence. S was charged with
theft, having been seen placing bacon into his shopping bag before going
to the supermarket check-out. Evidence that he had been seen on earlier
occasions to place bacon into his shopping basket, only for it to have
disappeared by the time he arrived at the check-out, was held to be
admissible to rebut his defence of accident. In R v. Lewis (1982) 76 Cr App
R 33, L was charged with indecently assaulting his partner’s daughters and
with offences of indecency which did not involve physical contact (an
admitted incident when he waved his penis at the girls, and an allegation
that he had masturbated in front of them). In his defence he claimed he
had only waved his penis in fun, and the touching was an innocent attempt
to become a father figure to them; he denied the alleged masturbation
incident. Magazines, documents and posters which showed that L had a
sexual interest in children were admitted at the trial, and he was convicted.
The Court of Appeal referred to DPP v. Boardman but, astonishingly, felt
it did not apply as it had been ‘concerned solely with similar fact evidence
and that is not this case’. Applying the Makin test, the Court held that the
evidence had been properly admitted to rebut L’s defence of accident or
innocent explanation in respect of the counts where he had admitted the
incident but claimed he was acting innocently. The Court further held,
however, that the evidence should not have been admitted in respect of the
masturbation count as L had denied that incident and no question of
accident or innocent explanation arose (see 3.3.4 ante).

In a commentary on DPP v. Boardman, Hoffmann presciently stated
that ‘at least one more excursion to the House of Lords will probably be
necessary before the law can be said to be established on a simple and
rational basis ... to consolidate what Boardman has achieved’ (‘Similar
Facts After Boardman® (1975) 91 LQR 193 at p. 193).

3.3.6 DPPv. P

P was charged with rape and incest in respect of his two daughters, B and
S, and the evidence of each daughter was admitted as similar fact evidence
to prove the separate offences against the other. The Court of Appeal
quashed P’s conviction on the ground that the girls’ accounts of P’s
behaviour towards them had not shown any striking similarities and
should not have been admitted. The prosecution successfully appealed to
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the House of Lords (DPP v. P[1991] 3 WLR 161) and Lord Mackay, in a
speech (at pp. 170-2) with which the rest of the House agreed, took the
opportunity to restate the underlying principles as the test for admissibility
in what is now the leading case on similar fact evidence:

‘From all that was said by the House in R v. Boardman 1 would deduce
the essential feature of evidence which is to be admitted is that its
probative force in support of the allegation that an accused person
committed a crime is sufficiently great to make it just to admit the
evidence, notwithstanding that it is prejudicial to the accused in tending
to show that he was guilty of another crime. Such probative force may
be derived from striking similarities in the evidence ... But restricting
the circumstances in which there is some striking similarity between
them is to restrict the operation of the principle in a way which gives too
much effect to a particular manner of stating it, and is not justified in
principle ... Where the identity of the perpetrator is in issue, and
evidence of this kind is important in that connection, obviously
something in the nature of what has been called ... a signature or other
special feature will be necessary.’

The girls’ evidence had been sufficiently probative to be admissible
given that in each case there had been domination and threats against
them by P, and P had also paid for abortions for both girls. Thus there
was, according to the House of Lords, a single test for the admissibility of
similar fact evidence. The trial judge must assess the probative value and
the prejudicial effect of the evidence and admit it only if the probative
value is so great that it would be just to admit it in spite of the prejudicial
effect. This test not only expresses the principles which have always
underpinned the law but has had the effect of consolidating the law on the
admissibility of similar fact evidence with the general theory on the
admissibility of relevant evidence (3.1.3 ante) and (to all intents and
purposes) the trial judge’s common-law discretion to exclude any unduly
prejudicial evidence tendered by the prosecution (R v. Sang [1979] 3 WLR
263 (HL)). One qualification was added by the House of Lords, however:
if the identity of the offender is in issue the judge will need to identify a
striking peculiarity or ‘signature’ method as a prerequisite to admissibility
(see 3.3.14 post).

It should be noted that in a number of European jurisdictions evidence
of extraneous misconduct is routinely admitted as evidence against the
accused, even before lay tribunals of fact, and there is nothing in the
jurisprudence of the European Court of Human Rights to suggest that this
is regarded as unfair (see Law Com No. 273 (2001) at p. 40). The test
developed in DPP v. P exists to ensure that the accused receives a fair trial,
and the Court of Appeal has now stated that if the accused’s extraneous
misconduct is admissible at common law it cannot be said to breach
Article 6(1) of the European Convention on Human Rights (R v. Singh
[2001] EWCA Crim 2884). In most cases similar fact evidence will be
inadmissible on account of its low probative value, and where it is ruled to
be admissible it will be because the probative value is so high that any
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undue prejudice can be disregarded (or eliminated by an adequate
direction from the judge). The test might therefore be regarded as an
additional safeguard over and above what is required for Article 6(1)
compatibility. Indeed, similar fact evidence which, when considered in the
context of all the other evidence, would present a compelling case against
the accused will be excluded if the additional probative value is insufficient
to justify the risk of undue prejudice. Consider, for instance, the trial
which led to the conviction of the paedophile Roy Whiting for the kidnap
and murder of an eight-year-old girl, Sarah Payne, in the summer of 2000.
There was a considerable body of evidence linking him to the murder,
including eye-witness testimony that a person with a similar appearance
had driven away from the scene in a white van, his possession of a white
van (which was equipped with rope, hand ties, a knife, a cushion, masking
tape and baby oil), the presence of one of Sarah’s hairs on his clothing,
and fibres from items in the van on one of Sarah’s shoes, but evidence that
he had been convicted in 1995 for kidnapping and molesting a nine-year-
old girl was ruled inadmissible by the trial judge (R v. Whiting (2001) The
Times 13.12.01 (news report) (CC)). Whiting’s sexual disposition did not
add sufficient probative value to justify the reasoning and moral prejudice
it might have engendered, and to ensure he received a fair trial it was
excluded (cf. Pfennig v. R (1995) 182 CLR 461 (HCA) and R v. Black
[1995] Crim LR 640 (CA)).

The application of the modern test can be illustrated by reference to the
decision in R v. Sokialiois [1993] Crim LR 872. The accused was charged
with importing cocaine which he had sought to collect from a postal
depot, yet he claimed not to have any involvement with drugs when
interviewed by Customs officers. The prosecution were allowed to adduce
evidence that his holdall had been discovered in a hotel and that it
contained cocaine of similar purity to the cocaine which was the subject of
the charge. The Court of Appeal, applying DPP v. P, held that the cocaine
in the holdall had been properly admitted as its probative value, in the
context of the accused’s replies in his interview and his defence of having
been framed, was high compared with its unduly prejudicial effect.
Discounting the possibility that the cocaine could have been planted in the
hotel room (and the jury were directed to disregard it if they felt it had
been planted) it would have been a bizarre coincidence that the accused,
who denied any involvement with drugs, should have a holdall of cocaine
in his room if he was innocent (see also R v. Groves [1998] Crim LR 200
(CA), Rv. Yalman [1998] 2 Cr App R 269 (CA) and R v. Clark [2000] All
ER (D) 1219 (CA)).

In R v. Caceres-Moreira [1995] Crim LR 489 the accused was charged
with being concerned in the importation of cocaine. The drug had been
posted to L, and he and P had then taken the package to a meeting with
the accused at a pub. P and the accused were arrested as they went to his
car. The accused denied any involvement and claimed that he had simply
been invited for a drink by P and was going to give him a lift. The
prosecution were allowed to adduce evidence that in 1990 a greetings card
addressed to the accused’s wife had contained cocaine, and that shortly
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after its delivery it had been passed on to the accused. The Court of
Appeal held that the evidence had been admissible similar fact evidence
demonstrating the accused’s knowledge that P’s package contained
cocaine. It was irrelevant that the charge in 1990 had been thrown out
at the committal stage and that the accused had never been convicted of
any charge arising out of that incident. In other words, the admissibility of
any prosecution evidence suggesting that the accused has a disposition to
commit the offence charged should be considered in the light of the
principles which underlie the similar facts test. It does not matter that the
accused’s extraneous conduct is not per se unlawful (R v. Butler (1986) 84
Cr App R 12 (CA)); nor does it matter, if it is unlawful, that the accused
has not been convicted of an offence in relation to it. If the jury might be
unduly prejudiced against the accused on account of the admission of
evidence of his disposition, then there will need to be an assessment of
probative value and the risk of undue prejudice in order to determine
admissibility, although it will be seen below that a different test applies for
certain types of evidence of extraneous misconduct (3.3.8-10 posr).

In R v. Z [2000] 3 WLR 117 the House of Lords held that it was
permissible for the prosecution to adduce similar fact evidence relating to
other incidents in respect of which the accused had already been tried and
acquitted, the reasoning being that as he was not being tried again for
those other alleged offences there was no infringement of the rule against
double jeopardy (see also R v. Ollis [1900] 2 QB 758 (CCCR)). The appeal
in R v. Z arose out a preliminary ruling by the judge at the trial of one
Nicholas Edwards for raping a woman in 1998. Following the decision of
the House of Lords the prosecution were able to call the complainants
who had alleged that he had raped them on other occasions, even though
he had been acquitted of those charges. He had endeared himself to each
of the women, taken them out on a date, and then turned violent and
allegedly raped them when his advances were spurned. Each woman’s
testimony was admissible similar fact evidence in relation to the fresh 1998
allegation, of which he was subsequently found guilty (R v. Edwards
(2000) The Times 22.9.00 (news report) (CCC)).

3.3.7 Similar Fact Evidence and Relevance

The generally accepted view is that evidence of the accused’s disposition or
conduct on other occasions is logically relevant to the issue of his guilt but
usually too prejudicial for it to be admitted (see, for example, R v. Clarke
[1995] 2 Cr App R 425 (CA)). There is an alternative analysis, however. In
DPPv. Boardman [1974] 3 WLR 673 (HL) Lord Hailsham recognised that
there were two theories for the exclusionary principle in the Makin test (at
p- 697):

‘[SJuch evidence is simply irrelevant ... According to this theory, similar
fact evidence excluded under Lord Herschell LC’s first sentence has no
probative value ... The second theory is that the prejudice created by
the admission of such evidence outweighs any probative value it may
have ...
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In R v. Miller (1952) 36 Cr App R 169 (Assizes), Devlin J said (at p. 171):

‘The fundamental principle ... is that it is not normally relevant to
inquire into a prisoner’s previous character, and, particularly, to ask
questions which tend to show that he has previously committed some
criminal offence. It is not relevant because the fact that he has
committed an offence on one occasion does not in any way show that he
is likely to commit an offence on any subsequent occasion. Accordingly,
such questions are, in general, inadmissible, not primarily for the reason
that they are prejudicial, but because they are irrelevant.’

The express application of the irrelevance theory for excluding similar
fact evidence can be found in several cases. In R v. Rodley [1913] 3 KB 468
(CCA), for example, evidence that the accused had entered C’s house by
its chimney at about 2 a.m. and had then had consensual intercourse with
C was held to be irrelevant to the question whether one or two hours
earlier he had broken into V’s premises through the back door with the
intent to rape her. Similarly, in R v. Holloway [1980] 1 NZLR 315 (NZSC),
a rape trial, evidence that several other women had been forced to have sex
with the accused at his home was held to be irrelevant to whether the
complainant had consented to an admitted act of sexual intercourse (see
also R v. Bradley (1979) 70 Cr App R 200 (CA) and R v. Knutton (1992) 97
Cr App R 115 (CA)). The most recent application of this theory to
evidence of disposition can be found in the older cases dealing with the
admissibility of cash and drug-dealing paraphernalia in the possession of
alleged dealers (3.1.3 ante), although more recently the Court of Appeal
has expressly applied similar fact reasoning to such evidence (R v. Guney
[1998] 2 Cr App R 242, R v. Yalman [1998] 2 Cr App R 269).

However, once it is remembered that the word ‘irrelevant’ can be used
to mean that evidence is insufficiently probative to be admitted, given the
weight of the countervailing policy considerations, it is apparent that the
two theories identified by Lord Hailsham are in fact different ways of
stating the same thing.

3.3.8 ‘Moral Prejudice Evidence’

Historically, the courts have focused on ‘reasoning prejudice’ rather than
‘moral prejudice’ when considering the admissibility of similar fact
evidence. This is clear from the first limb of the Makin test (3.3.4 ante)
which refers to ‘the conclusion that the accused is a person likely from his
criminal conduct or character to have committed the offence for which he
is being tried’. Thus, when the Makin test was applied, relevant evidence of
the accused’s extraneous misconduct which was fundamentally different
from the conduct associated with the alleged offence (giving rise to no
possibility of reasoning prejudice) was automatically admissible under the
second limb of the test.

A man charged with the murder of a young girl in a village may have
visited his sister-in-law in London and asked her to give false testimony
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that he was staying with her on the night the offence was committed. The
prosecution would be able to call the sister-in-law to testify that the
accused had attempted to pervert the course of justice, as circumstantial
evidence of his guilt, even though that evidence would suggest a separate
crime has been committed by him. If the accused instead gives as his false
alibi that he was with a prostitute whose name he does not know, it would
be permissible for the prosecution to show that his fingerprints were found
at the scene of a burglary in the girl’s village on the night of her murder to
prove he was in the vicinity around the time she was killed. In Jones v.
DPP [1962] 2 WLR 575 (HL) (at p. 597) Lord Denning felt that such
evidence was prima facie admissible on the ground that it fell within the
second limb of the Makin test. A further example is provided by R v.
Onufrejczyk [1955] 2 WLR 273 (CCA) where the fact that the accused, on
trial for murder, had tried to bribe a blacksmith to lie about the date the
deceased had collected a horse was admissible notwithstanding the
obvious inference that the accused had committed a separate (but
dissimilar) offence.

Bad-character evidence of this sort could be called ‘moral prejudice
evidence’ on the ground that moral prejudice is the only type of undue
prejudice the evidence might give rise to in the jury’s collective mind. As
noted above, such evidence was prima facie admissible under the second
limb of the Muakin test, and it would appear to have been prima facie
admissible (for the same reason) during the period when DPP v.
Boardman [1974] 3 WLR 673 (HL) was the leading case on similar fact
evidence. In R v. Anderson [1988] 2 WLR 1017 the accused was charged
with conspiracy to cause explosions, and her defence was that the evidence
against her (false papers and cash) was evidence of her involvement in a
separate conspiracy to smuggle escaped prisoners from Ireland to
continental Europe. She claimed that she would have accompanied male
escapees to hoodwink immigration officials into thinking they were an
innocent couple on holiday. The prosecution elicited evidence that she was
‘wanted’ by the police in Northern Ireland, and the Court of Appeal took
the view that it could properly have been admitted under the second limb
of the Makin test to rebut her defence. The probative value of the evidence
lay in demonstrating that the accused would not have been selected for the
role of accompanying escaped prisoners, for her presence would have
increased rather than reduced the possibility of the police noticing them.
In other words, the evidence was prima facie admissible because it was
relevant and there was no possibility of reasoning prejudice.

Notwithstanding the modern test for the admissibility of similar fact
evidence established in DPP v. P [1991] 3 WLR 161 (HL), it may well be
that ‘moral prejudice evidence’ remains prima facie admissible, along with
background evidence and res gestae evidence of bad character (3.3.9 post).
If evidence of this sort is indeed prima facie admissible, the judge will have
to consider whether it ought to be excluded at common law or under
s. 78(1) of the Police and Criminal Evidence Act 1984 on the ground that,
despite any direction he might give the jury, the moral prejudice generated
by its admission would deny the accused a fair trial.
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3.3.9 Background Evidence and Res Gestae

Evidence of extraneous misconduct may be highly probative if it
comprises an integral part of the history of the instant offence or sets
out the context in which the offence was committed; and, again, such
probative value will not necessarily depend on any striking similarity.
Carter ((1985) 48 MLR 29 at p. 30) gives the example of D being on trial
for stealing from V’s safe and the prosecution wishing to adduce evidence
that D had stolen V’s diary on an earlier occasion. D’s earlier theft would
be highly probative evidence that he was aware of the combination to V’s
safe if the combination had been recorded in the diary.

In Rv. Ball [1911] AC 47 (HL) (at p. 68) Lord Atkinson felt that if the
accused stands trial for murder, evidence of his past enmity to the
deceased would be admissible to prove his motive and that he had killed
the deceased with the requisite mens rea (see R v. Buckley (1873) 13 Cox
CC 293 (Assizes)). Lord Atkinson’s dictum was approved in R v. Williams
(1986) 84 Cr App R 299 where the Court of Appeal held that evidence of
the accused’s previous history of assaulting the victim was admissible to
prove that he had intended his words to be taken seriously when he had
threatened to kill her. Further support was obtained from the decision in
R v. Pettman (1985) unreported (5048/C/82), now the leading authority on
what has become known as ‘background evidence’, where, giving the
judgment of the Court of Appeal, Purchas LJ said:

[WThere it is necessary to place before the jury evidence of part of a
continual background or history relevant to the offence charged in the
indictment, and without the totality of which the account placed before
the jury would be incomplete or incomprehensible, then the fact that the
whole account involves including evidence establishing the commission
of an offence with which the accused is not charged is not of itself a
ground for excluding the evidence.’

In both R v. Williams (1986) 84 Cr App R 299 and R v. Pettman the
Court of Appeal was of the view that background evidence is prima facie
admissible by virtue of the second limb of the Muakin test, a point
reaffirmed in R v. Fulcher [1995] 2 Cr App R 251 where the Court of
Appeal concluded that such evidence is not covered by the similar fact rule
of prima facie inadmissibility (see also R v. Bond [1906] 2 KB 389 (CCCR)
at p. 400). Background evidence is therefore admissible so long as it can be
shown to be relevant to an issue in the proceedings, save that (as with
‘moral prejudice evidence’) it may be excluded by the judge at common
law or under s. 78(1) of the Police and Criminal Evidence Act 1984.

There is, however, a difference between ‘moral prejudice evidence’ and
‘background evidence’. The former is (by definition) evidence which
cannot possibly give rise to any reasoning prejudice, but the same cannot
be said about the latter. Background evidence will often disclose
extraneous misconduct which is similar in nature to the offence charged,
and may therefore engender the same sorts of prejudice which underlie the
general rule of prima facie inadmissibility. In her commentary on the case
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of Rv. Stevens [1995] Crim LR 649 (at p. 651) Professor Di Birch drew a
distinction between similar fact evidence and background evidence which
has been cited with approval by the Court of Appeal (R v. M(T) [2000] 1
WLR 421 at pp. 426-7). Background evidence was said to be admitted in
order to put the jury in the general picture about characters involved in the
action and the run-up to the alleged offence, and ‘may or may not involve
prior offences’. This is of course correct, and would justify the rule of
prima facie admissibility at a general level, but it can hardly justify the
application of that rule when extraneous misconduct of a similar nature to
the offence charged is disclosed as part of the background. The general
rule of prima facie inadmissibility should apply — at least in cases where the
misconduct cannot properly be said to form part of the res gestae in its
narrowest sense — lest similar fact evidence of insufficient probative value
be admitted too readily. Be that as it may, the rule of prima facie
admissibility has been reaffirmed on a number of occasions. In R v. Clarke
[2002] EWCA Crim 2948 the prosecution were permitted to adduce
evidence that the accused and the deceased victim (V) of an east London
shooting had previously been arrested in respect of a serious assault, that
V had on that occasion ‘grassed’ on the accused, and that, having found
out, the accused had subsequently threatened to use violence on him.
Holding that the evidence of extraneous misconduct had been properly
admitted, the Court of Appeal stated that the ‘true principles to be applied
are whether the evidence is relevant to an issue in the case and if so,
whether its prejudicial effect is such that, despite its probative value, it
should be excluded as a matter of discretion’. Similarly, in R v. Phillips
[2003] EWCA Crim 1379, where the accused’s threats to kill his wife were
admitted at his trial for her murder, the Court of Appeal stated that
relevant background evidence ‘is admissible unless, in the exercise of its
discretion, the court decides that fairness requires it to be excluded’.

The problem with a test of prima facie admissibility for any type of
background evidence is evident from the Australian case of R v. O’Leary
(1946) 73 CLR 566. The deceased had been violently attacked around the
head and face with a bottle at the workers’ camp adjacent to a secluded
timber mill in the early hours of Sunday morning, the inference being that
the murderer was one of the workers resident at the camp. OL was one
such worker, and evidence was admitted that during the preceding
Saturday afternoon and evening he had made a number of unprovoked
drunken assaults on other workers, with injuries being caused to the head,
throat or face in each case. The majority of the High Court of Australia
concluded that the evidence of the assaults on the other workers was prima
facie admissible, and had been properly admitted, as evidence which
established the context of what had happened immediately prior to the
attack on the deceased. The ‘drunken orgy’ and subsequent attack on the
deceased comprised a connected series of events which could properly be
regarded as a single transaction — that is, the extraneous misconduct
formed part of the res gestae — and the evidence of what had happened
during the orgy made it possible for the jury to obtain a real appreciation
of the events at the camp prior to the murder: if that evidence had not been
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admitted the jury would have been presented with an “unreal and not very
intelligible event’. However, given the paucity of other evidence linking
OL to the attack (OL’s pullover being found nearby and evidence that OL
had been in possession of a bottle shortly before the discovery of the
deceased) the prosecution case was almost entirely dependent on this
evidence of extraneous misconduct; and to justify the admission of the
evidence on the ground that it set the murder in its proper context is to pay
scant regard to the principles which are supposed to ensure that the
accused receives a fair trial. The correct approach would have been to
apply the similar facts test, assessing the probative value of the evidence by
reference to the unlikelihood of coincidence. The murderer was almost
certainly a worker at the timber mill and, given the manner of the brutal
attack around the deceased’s head and face and the inoffensive nature of
the deceased, he was also an individual who was capable of inflicting
appalling injuries without provocation while remaining oblivious to any
sense of pity. OL fell into this very small category of individuals at the
time in question, and was present in the camp, so the evidence of his
previous misconduct was extremely probative. It was highly improbable
that there was more than one person in the vicinity who would have
murdered the deceased in such a brutal fashion, and the evidence of OL’s
disposition with the other two items of circumstantial evidence established
a compelling case against him. Interestingly the trial judge would seem to
have reasoned along these lines when ruling that the evidence was
admissible similar fact evidence.

Background evidence must therefore be ‘approached with particular
care when it is being relied upon as part of the prosecution case’ (R v. R
[2001] 1 WLR 1314 (CA) at p. 1319; see also R v. Dolan [2003] 1 Cr App R
281 (CA)). The judge should consider both reasoning prejudice and moral
prejudice when deciding whether to exclude evidence of this sort in the
exercise of his discretion, so the discretion to admit similar fact evidence
has in effect become a discretion to exclude background evidence, the two
tests being to all intents and purposes the same (a point which seems to
have been acknowledged in R v. Underwood [1999] Crim LR 227 (CA) and
Rv. PR[2001] Crim LR 314 (CA), and which is exemplified by the way in
which the trial judge in R v. Sawoniuk [2000] 2 Cr App R 220 (CA)
approached the question of admissibility). That said, the prima facie rule
of admissibility which governs background evidence may lead to this sort
of evidence being admitted more readily, with a lower threshold of
probative value being applied. This is what seems to have happened in R v.
Butler [1999] Crim LR 835 (CA), where evidence of the accused’s violent
conduct against the deceased three years prior to the fatal incident was
held to have been wrongly admitted by the trial judge.

The case of R v. Sawoniuk [2000] 2 Cr App R 220 is of particular
interest. S was charged under the War Crimes Act 1991 with the murder of
a number of Jewish people in the east European town of Domachevo
during the Second World War. The allegation was that, as a member of the
local police force in collaboration with the German occupation forces, he
had personally killed four individuals during the hunt for survivors
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following the German massacre of the Jewish population in Domachevo
on 20 September 1942, although a successful submission of no case to
answer meant verdicts were required on only two of the murders. The
direct evidence comprised eye-witness testimony that S had perpetrated
those murders within the few weeks following the massacre. S’s defence
was that, though he had been a member of the local police, he had not been
in Domachevo at the time the massacre had taken place, he had not seen
any Jewish persons in Domachevo following his return to the town and
there had been no police search and kill operation during that period after
the massacre. The prosecution were permitted to call further witnesses who
provided evidence of extraneous misconduct, the trial judge having ruled
that it was relevant in showing that S had been actively involved in search
and kill operations and that it ought not to be excluded in the exercise of
his discretion as the probative value of the evidence outweighed its
prejudicial effect. One of these witnesses, IB, testified that in the days
following the massacre he had seen S commit a ‘heavy assault’ on a Jewish
woman and lead a Jewish family to the site of the massacre (none of whom
IB ever saw again). Another witness, EM, testified that about 10 days after
the massacre he had seen S and other policemen herding a group of Jewish
people towards what had been the Jewish ghetto and that he never saw any
of that group again. On appeal it was argued that the evidence of IB and
EM should have been excluded as inadmissible similar fact evidence, but
this submission was rejected by the Court of Appeal. First, it was held that
the evidence was relevant in showing S’s involvement in search and kill
operations and that he was a member of the group of individuals to which
the murderer belonged. The evidence was not adduced for the purpose of
inviting the jury to reason from disposition to guilt, so it was not covered
by the similar fact rule of prima facie inadmissibility — a peculiar
conclusion as it implies that the test in DPP v. P [1991] 3 WLR 161 (HL)
(3.3.6 ante) does not apply unless the prosecution tender the extraneous
misconduct evidence for that specific purpose. Second, applying R v.
Pettman (1985) unreported (5048/C/82) (CA), it was held that the evidence
was in any event properly admitted on the ‘broader basis’ that criminal
charges cannot be fairly judged in a factual vacuum and ‘in order to make
a rational assessment of evidence directly relating to a charge it may often
be necessary for a jury to receive evidence describing, perhaps in some
detail, the context and circumstances in which the offences are said to have
been committed’. Applying this test, it was held to be ‘necessary and
appropriate’ for the prosecution to prove that S, as a locally recruited
policeman, played a leading and notorious role in enforcing Nazi policies
against the Jewish population in Domachevo and that, following the
massacre, he had been involved in the operation to hunt down and kill any
Jewish survivors. Accordingly the evidence was ‘probative and admissible’
for ‘had these gruesome events not been set in their factual context, the
jury would have been understandably bewildered’.

Finally, although it has been suggested above that the general test for
admitting similar fact evidence should apply to background evidence
which might give rise to reasoning prejudice, an exception would be
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justified when the extraneous misconduct is inextricably linked in time and
space with the commission of the offence charged, so that it might
properly be regarded as part of the res gestae (in the sense that it is truly
part and parcel of the instant allegation). As McHugh J said in Harriman
v. R (1989) 167 CLR 590 (HCA) (at p. 633):

‘If evidence which discloses other criminal conduct is characterized as
part of the transaction which embraces the crime charged, it is not
subject to any further condition of admissibility. Evidence which
directly relates to the facts in issue is so fundamental to the proceedings
that its admissibility as a matter of law cannot depend upon a condition
that its probative force transcends its prejudicial effect ... Conse-
quently, it is a matter of great importance whether the evidence is
classified as part of the res gestae ...

Three points need to be noted about the res gestae justification. First, if
the misconduct in question is charged as a separate count on the
indictment then evidence in relation to it is admissible: it is not evidence of
extraneous misconduct but of additional misconduct in respect of which
the accused is on trial. Second, if there is no possibility of reasoning
prejudice it may in any event be prima facie admissible for reasons which
have already been given (3.3.8 ante); an example would be where criminal
damage is committed in order to break into a house, but only the burglary
is charged on the indictment. Third, the duration of the res gestae should
be construed narrowly to ensure that the term is not simply used as a
mechanism for admitting similar fact evidence ‘through the back door’
without a proper assessment of its probative value and unduly prejudicial
effect (R v. O’Leary (1946) 73 CLR 566 (HCA), above; and see R v.
Rearden (1864) 4 F & F 76 (Assizes)).

3.3.10 The Scope of the Similar Facts Rule

The general exclusionary rule would appear to apply only to prosecution
evidence of the accused’s extraneous misconduct or disposition when it is
tendered (i) to prove that the accused is guilty because of his disposition or
(ii) to prove that the accused is guilty on some other logical basis but
which might incidentally lead the jury to reason from disposition to guilt
on account of the nature of the evidence and the offence charged.
Prosecution evidence which falls into either of these categories is prima
facie inadmissible unless it can properly be categorised as background (or
res gestae) evidence or there is a statutory exception which disapplies the
exclusionary rule. These types of evidence, along with (it seems) ‘moral
prejudice evidence’, are governed by a rule of prima facie admissibility, but
may be excluded by the application of the common-law Sang discretion or
s. 78(1) of the Police and Criminal Evidence Act 1984.

3.3.11 Similar Fact Evidence: Discretion or Rule of Law?

The test for determining the admissibility of similar fact evidence in
criminal proceedings is a particular application of the general test in any
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proceedings for determining whether evidence should be considered
‘relevant’ and prima facie admissible. Each test involves the weighing of
probative value against competing factors underpinned by considerations
of policy. It follows that, just as there can be no doctrine of ‘legal
relevance’ with judges bound by past decisions (3.1.4 ante), it is unrealistic
to regard the application of the principles governing the admissibility of
similar fact evidence as anything other than the exercise of a judicial
discretion. This was explicitly recognised by the Court of Appeal in R v.
Sokialiois [1993] Crim LR 872 and R v. Kidd [1995] Crim LR 406, but it is
implicit in a number of earlier judgments (see, for example, R v. Robinson
(1953) 37 Cr App R 95 (CCA) at p. 103, R v. Scarrott (1977) 65 Cr App R
125 (CA) at p. 130 and R v. Butler (1986) 84 Cr App R 12 (CA) at p. 16).
The same point was made by the Supreme Court of Canada in Rv. B(CR)
[1990] 1 SCR 717.

The trial judge’s decision will be based on his personal assessment of
the psychology of the jury: how the jury will approach the evidence, the
weight they are likely to give it in the context of the other evidence and
admissions, the extent to which the accused might be prejudiced in their
collective mind and any other relevant considerations (such as whether the
jury might be distracted from the central issues which have to be decided).
The trial judge must ‘make a value judgment, not a mathematical
calculation’ (Pfennig v. R (1995) 182 CLR 461 (HCA) at p. 529) and
‘it may often be very difficult to draw the line and to decide whether a
particular piece of evidence is on the one side or the other’ (Makin v.
Attorney-General for New South Wales [1894] AC 57 (PC) at p. 65). It is
therefore quite possible that different judges will reach a different view on
the same facts, but this does not mean that there is no rule of law. The
rule is that there is, in effect, an inclusionary discretion, but once the trial
judge concludes that the evidence is so probative that it ought to be
admitted, notwithstanding the risk or certainty of undue prejudice, it is
admissible.

The pre-Boardman test of automatic admissibility was a much less
flexible rule. If the similar fact evidence was admissible by virtue of its
falling within a category of relevance it was ipso facto admissible, save that
the judge could apply his exclusionary discretion if its admission would
unduly prejudice the accused (Noor Mohamed v. R [1949] AC 182 (PC) at
p. 192, R v. Straffen [1952] 2 QB 911 (CCA) at p. 917, Harris v. DPP
[1952] AC 694 (HL) at p. 707, DPP v. Boardman [1974] 3 WLR 673 (HL)
at p. 699). The continuing relevance of the exclusionary discretion was
acknowledged by the Court of Appeal in a number of post-Boardman
cases (for example, R v. Mustafa (1976) 65 Cr App R 26, R v. Lewis (1982)
76 Cr App R 33, Rv. Lunt (1986) 85 Cr App R 241 and R v. Butler (1986)
84 Cr App R 12); but if the rule governing admissibility is in effect an
inclusionary discretion, it is difficult to accept the argument that an
independent exclusionary discretion may be applied to exclude otherwise
admissible similar fact evidence, for the common-law Sang discretion to
exclude admissible prosecution evidence itself requires a consideration of
probative value and undue prejudice.
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One way of rationalising an additional exclusionary discretion would be
to hold that the initial test for admissibility requires, as a matter of law, an
analysis of reasoning prejudice and probative value, with moral prejudice
being brought into the equation, along with any other relevant factors, for
the subsequent exercise of the trial judge’s common-law and/or statutory
discretion. After all, when determining the admissibility of similar fact
evidence the courts have traditionally been concerned with reasoning
prejudice — avoiding the ‘forbidden chain of reasoning’ — and there would
appear to be a rule of prima facie admissibility for ‘moral prejudice
evidence’ (3.3.8 ante).

However, there has been no explicit recognition that reasoning and
moral prejudice are to be decoupled by the judge when considering
whether to admit similar fact evidence; and it is highly unlikely that trial
judges divide up the species of undue prejudice in this way (in cases where
both types of prejudice are possible). In R v. B(CR) [1990] 1 SCR 717 the
majority of the Supreme Court of Canada, having accepted that the
admissibility of similar fact evidence depends on ‘whether the probative
value of the proposed evidence outweighs its prejudicial effect’, went on to
state that ‘where the similar fact evidence sought to be adduced is
prosecution evidence of a morally repugnant act committed by the
accused, the potential prejudice is great and the probative value of the
evidence must be high indeed to permit its reception’, implying that moral
as well as reasoning prejudice must be considered at the admissibility stage
(see also R v. Bond [1906] 2 KB 389 (CCCR) at p. 398, 3.3.2 ante). And in
Pfennig v. R (1995) 182 CLR 461 (HCA) McHugh 7 said (at p. 515) that
‘once it is accepted that the prejudicial effect of the evidence is a matter
going to admissibility, no scope remains for the exercise of the discretion
to reject probative evidence in criminal trials on the ground that it is
unduly prejudicial to the accused’.

3.3.12 Directing the Jury

If evidence of the accused’s bad character is admitted as similar fact
evidence, the trial judge will need to consider whether it is necessary to
direct the jury on the use which may be made of it, to minimise the risk of
undue prejudice. In extreme factual situations, where the evidence of
disposition is so compelling that it comprises the entire prosecution case,
any warning on the need to avoid giving too much weight to the evidence
would be otiose because the jury are actually being invited to reason that
the accused is guilty on the basis of his highly unusual disposition (as in
Rv. Straffen [1952] 2 QB 911 (CCA)). However, in some cases it might still
be appropriate to warn the jury against the risk of moral prejudice.

In other cases the risk of both moral and reasoning prejudice may need
to be explained to the jury, but much will depend on the facts of the case
and the reason for admitting the evidence. In DPP v. Boardman [1974] 3
WLR 673 (HL) Lord Hailsham expressed the view (at p. 699) that a judge
should always direct the jury not to reason from propensity to guilt —
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‘a warning from the judge that the jury must eschew the forbidden
reasoning’ — but his analysis was based on the first limb of the Makin
formula, which excluded similar fact evidence if it was relevant only via an
argument from disposition to guilt. It is apparent that similar fact evidence
is admissible even if its relevance is entirely dependent on ‘forbidden’
reasoning, and clearly a blanket warning of the sort envisaged by Lord
Hailsham would be absurd in such cases, as indeed was recognised by the
Court of Appeal in R v. Sokialiois [1993] Crim LR 872 (see also R v. Roy
[1992] Crim LR 185 (CA) and R v. Whitehouse [1996] Crim LR 50 (CA)).

However, in other cases a warning from the judge is likely to be the best
way of reducing the risk of undue prejudice. Thus, while a warning is not a
mandatory requirement in all cases (R v. Rance (1975) 62 Cr App R 118
(CA)) a direction of some kind will be necessary if the relevance of the
accused’s previous misconduct is not based on reasoning from disposition
to guilt or the accused’s disposition is particularly unpleasant. If the
accused is charged with the manslaughter of a child he has beaten on
several occasions in the past, and the prosecution case is that his attempts
to beat the child again caused him to run away and fall down the stairs,
the accused’s previous ill-treatment of the child would be admissible
‘background evidence’ (R v. Mackie (1973) 57 Cr App R 453 (CA)). The
reason for admitting the evidence would be to show that the child was
afraid of being beaten again, and that it is reasonable to expect that he
would rush down the stairs to escape from the accused. The accused’s past
misconduct would be relevant to the issue of causation, but its relevance
would not depend on reasoning from disposition to guilt. As such, it
would be necessary for the judge to give an appropriate direction to the
jury on the limited use which could be made of the evidence (a point made
in R v. PR [2001] Crim LR 314 (00/2431/Y3) (CA)). R v. Singh [2001]
EWCA Crim 2884 provides another useful example. In that case the
accused’s previous conviction for unlawfully wounding a French student
at 42 Oakridge Road in 1998 was admitted at his trial for blackmailing a
number of students living at 44 Oakridge Road in 1999. The conviction
supported the students’ visual identification of the accused as the
blackmailer, as he had told them during the course of his ‘protection
racket’ that he had stabbed a French student in their house or a nearby
house a year earlier. In other words, the conviction was admitted not for
the purpose of proving that the accused was guilty on the basis of his
disposition, but to prove that the accused had been correctly identified by
the students as the blackmailer. However, because the conviction also
showed that he was a violent person, and the blackmailer had backed up
his demands with threats of violence, the trial judge quite properly
directed the jury not to treat the conviction as evidence of disposition.

Finally, a warning on the weight to be attached to admissible similar
fact evidence will be necessary in cases where there is a risk of collusion
between complainants (R v. H [1995] 2 WLR 737 (HL), 3.3.13 post) or
there are dissimilarities which ought to be brought to the jury’s attention
(R v. Tricoglus (1976) 65 Cr App R 16 (CA)).
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3.3.13 Joinder of Counts and Cross-Admissibility

Section 4 of the Indictments Act 1915 and r. 9 of the Indictment Rules
1971 provide that charges relating to separate offences may be joined as
several counts on a single indictment if the offences are ‘founded on the
same facts or form part of a series of offences of the same or a similar
character’. The trial judge has a statutory discretion to order separate
trials if the accused might be prejudiced or if it is otherwise desirable
(s. 5(3) of the 1915 Act). If the prosecution allege that the accused has
committed a series of similar offences, the separate charges will initially be
joined as counts on a single indictment and, following submissions from
prosecution and defence counsel on probative value, prejudice and
convenience, there will be one or more of three possible outcomes:

(1) The judge may hold the prosecution evidence to be ‘cross-admissible’
as similar fact evidence. The charges will be tried together as separate
counts on a single indictment, and the judge will direct the jury that
the prosecution evidence on each count may be considered relevant
evidence tending to prove the accused’s guilt in respect of the other
counts.

(i) The judge may hold that the evidence is not cross-admissible (as the
probative value is not high enough to amount to admissible similar
fact evidence) but still allow the counts to be tried together on the
ground of expediency. The jury will be directed not to regard the
evidence on one count as relevant to any other count. This option is
a natural consequence of Ludlow v. Metropolitan Police Commis-
sioner [1970] 2 WLR 521 where the House of Lords held that for
counts to be joined on an indictment all that is needed is a loose
nexus between the offences so that they can be described as a series —
cross-admissibility is not a prerequisite to joinder. In fact the judge
may decide that the evidence is cross-admissible at the beginning of
the trial (option (i)) and change his mind as the true probative value
of the evidence materialises; the judge will then direct the jury not to
consider the evidence to be cross-admissible, or he may discharge the
jury if the undue prejudice generated cannot be removed by any such
direction (option (iii) below). Conversely, the judge is free to decide
that the evidence is cross-admissible during the trial notwithstanding
a contrary decision at the outset.

(iii) The judge may hold that it would be too prejudicial for the charges
to be tried together. The charges will be tried separately before
different juries who will be kept in the dark about the other charges
against the accused.

Option (ii) is far from satisfactory as the jury will hear unduly
prejudicial evidence and may regard it as relevant to the other counts no
matter what the judge says. If the accused is charged with having
committed separate similar offences and the judge decides the evidence is
not cross-admissible one might think, as a matter of principle, that
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separate trials should be ordered to ensure he receives a fair trial.
However, s. 5(3) of the Indictments Act 1915 gives the judge a broad
discretion and the Court of Appeal will generally not interfere with the
judge’s view unless he has ‘failed to exercise the discretion upon the usual
and proper principles’ which requires fairness to the accused, the
prosecution and other persons involved in the proceedings (R v. Cannan
(1990) 92 Cr App R 16 (CA) at p. 23, R v. Christou [1996] 2 WLR 620
(HL) at pp. 629-30).

If the accused faces several separate charges of sexual abuse against
young persons known to each other (such as class-mates or siblings) the
probative value of their testimony will turn on the possibility that they
have either conspired with each other to bring similar false allegations or
been innocently infected by other persons (or media reports). The judge
must come to a decision at the beginning of the trial on the issue of
joinder, and it is clear from R v. Christou [1996] 2 WLR 620 (HL) that no
special rules apply just because it is alleged that the accused has sexually
abused children. The judge will also need to reach a provisional decision
on the issue of cross-admissibility, and this will be based on the available
witnesses’ statements and the extent to which the jury are likely to be
unduly prejudiced against the accused. At the pre-trial stage the possibility
of conspiracy or innocent infection is likely to be no more than
speculation, so generally the judge should not take it into account when
assessing the probative value of the complainants’ evidence: their evidence
is to be presumed true at this stage (R v. H [1995] 2 WLR 737 (HL)).
Assessing the risk of conspiracy or innocent infection is a matter for the
jury, although the judge will need to give them an appropriate warning
and, it seems, direct them to disregard the complainants’ evidence if they
are not satisfied that their evidence is free from conspiracy. (If the risk is
one of innocent infection it seems the judge need only direct the jury to
take that risk into consideration when assessing the weight of the
evidence.) If the judge decides that no reasonable jury could be sure the
complainants’ evidence is free from conspiracy he will have to order
separate trials, so it may exceptionally be necessary to hold a voir dire to
determine the extent of this risk at the pre-trial stage.

3.3.14 Identification and Striking Similarity

In DPP v. P [1991] 3 WLR 161 (HL) Lord Mackay felt that where the
identity of the offender is in issue ‘something in the nature of ... a
signature or other special feature will be necessary’ in the similar fact
evidence for it to be admissible (see also R v. West [1996] 2 Cr App R 374
(CA) at pp. 390-1). It is difficult to see why this should be a rule of general
application, however. The probative value of similar fact evidence depends
on the other admissible evidence and the suggestion that there must be a
‘signature’ (that is, some form of striking peculiarity) in all identification
cases fails to appreciate this. If the prosecution case depends entirely or
primarily on similar fact evidence to identify the accused as the offender,
then it is correct to say that the similar fact evidence must demonstrate
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some form of ‘signature’ — and the absence of any significant disparities (R
v. Johnson [1995] 2 Cr App R 41 (CA)). Yet more often than not one
would expect there to be other evidence identifying the accused, and in
such cases no striking peculiarity ought to be necessary. In Thompson v. R
[1918] AC 221 (HL) (3.3.4 ante) the issue was whether the accused was the
person who had committed an offence on 16 March, but the evidence of
his sexual appetite could not be described as an identifying ‘signature’.
Lewd photographs and powder puffs would appear to have been the
standard accoutrements of any pederast of that era. The probative value
of that evidence depended not on any need for striking peculiarities but on
the fact that the accused turned up at the rendezvous with a predilection
for young boys, equipped for buggery. The Court of Appeal has since
recognised that a striking similarity is not always necessary for
identification cases (R v. Wharton [1998] 2 Cr App R 289; see also R v.
Downey [1995] 1 Cr App R 547 (CA) at pp. 55051, R v. Ruiz [1995] Crim
LR 151 (CA) and R v. Lee [1996] Crim LR 825 (CA)).

3.3.14.1 Two Approaches to Identification Evidence

It is not uncommon for several offences to be committed in a similar way,
suggesting a single offender, but with the evidence identifying the offender
on each occasion being in some way unsatisfactory. The question is
whether, and if so in what circumstances, the separate weak identifications
should be regarded as mutually supportive to provide sufficiently
probative evidence identifying the offender. In R v. McGranaghan [1995]
1 Cr App R 559 the accused was tried on a single indictment containing 17
different counts arising out of three separate aggravated burglaries in
which women were woken up in the middle of the night and grossly
abused and/or raped. The evidence of each attack was held to be cross-
admissible similar fact evidence to prove the other attacks. In each case the
victims were able to identify the offender as about 5° 10” tall with, inter
alia, dark hair and either a Scottish or Irish accent; and the offender told
all of his victims to turn their eyes away from him during the assaults. The
sole issue was the identity of the offender, but the victims had only been
able to glance at his face in dark conditions and there was no
circumstantial evidence linking the accused to the offences. The Court
of Appeal laid down a general rule that where an accused is charged with
more than one offence and the facts of each offence are similar enough for
the evidence in relation to one offence to be admissible in support of the
identification of the accused as the perpetrator of another, the judge must
direct the jury that they should first disregard the similar fact evidence and
be sure from the other evidence that the accused committed at least one of
the offences. Only then would it be permissible for the jury to use the
similar fact evidence to decide whether the accused committed the other
offences too: ‘“The similar facts go to show that the same man committed
both offences not that the defendant was that man. There must be some
evidence to make the jury sure that on at least one offence the defendant
was that man’ (at p. 573). The Court of Appeal seemed to feel that there
could be no circumstances where cumulative evidence of identification
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could be relied on, but the error in this reasoning has been demonstrated
by a number of subsequent cases.

If there is clear evidence that the same offender committed all the
offences charged, then there is no logical reason why a number of separate
identifications should not be considered cumulatively to identify that
offender. This was recognised in R v. Downey [1995] 1 Cr App R 547
where the accused was charged with two robberies which had been
committed at petrol stations separated by three miles within 15 minutes of
each other. In each case the offender had been white and of similar build,
and had worn a black stocking mask, threatened a member of staff with a
gun and grabbed money from the till. There was also a photograph of the
offender at the first petrol station. The trial judge directed the jury that if
they were sure that the same person had committed both robberies, then
they were entitled to look at the cumulative effect of all the identification
evidence to see whether that person was the accused. This direction was
upheld on appeal as there was a clear nexus between the two robberies
entitling the jury to adopt such an approach. The Court of Appeal went on
to explain that there were two different ‘aspects’ to the similar fact
situation; these may be summarised as follows.

First, there is the sequential (McGranaghan-type) situation where the
jury are invited to reason that because the accused committed offence B he
was also the unidentified person who committed offence A. To prove the
accused committed offence A requires proof that he actually committed
offence B, and also evidence of peculiar characteristics (‘striking
similarities’) relating to the surrounding circumstances or the commission
of both offences A and B. The clearest example is R v. Straffen [1952] 2
QB 911 (CCA) (3.3.4 ante) where the accused’s confession as to the way he
had previously strangled two other girls was admitted to demonstrate the
strikingly peculiar way in which all three girls had been killed, tending to
prove that the same person had been responsible for all these offences (see
also R v. Black [1995] Crim LR 640 (CA)). By contrast, in Harris v. DPP
[1952] AC 694 (HL) the accused faced eight counts of burglary but the
only evidence connecting him with seven of the burglaries was evidence of
opportunity, although there was some other circumstantial evidence that
he had committed the eighth burglary. The House of Lords held that the
evidence of the first seven counts should not have been admitted to show
he had committed the eighth burglary as the prosecution had not proved
that the accused had committed any of those seven burglaries or indeed
that the same person had been responsible for all eight offences.

Second, there is the type of case exemplified by R v. Downey [1995] 1 Cr
App R 547, where the circumstances clearly show that the same offender
committed offences A and B, because of the way the offences are ‘welded
together’, but the identification evidence falls short of proving that that
person is the accused in either case taken alone. The Court of Appeal felt a
cumulative approach to be appropriate in such cases and that the trial
judge’s direction had therefore been correct. It should be noted that
striking peculiarities are unnecessary in cases of this type because the
prosecution are not heavily dependent on the similar fact evidence. In R v.
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Downey it was primarily the close proximity in time and space between the
separate offences which lent force to the theory that the same offender had
committed both offences; the similar fact evidence merely needed to show
that there were sufficient similarities in appearance and modus operandi on
each occasion to prevent any suggestion that the robberies had not been
the work of the same person. The cumulative approach has been followed
by the Court of Appeal in a number of other cases. In R v. Barnes [1995] 2
Cr App R 491, for example, the fact that a number of sexual offences had
all been commenced in a similar way in the same month in the same part
of north London by a young black man with acne provided the nexus
which allowed the jury to be directed along the lines approved in R v.
Downey (see also R v. Grant [1996] 2 Cr App R 272).

3.3.14.2 Identification Evidence and Gangs

Where the issue is whether several offences were committed by the same
gang, it is necessary to adopt a two-stage approach requiring a
consideration of (i) whether the same gang was actually responsible on
each occasion and, if so, (ii)) whether the gang comprised the same
members on each occasion. If the sequential approach is used it must first
be proved that the gang committed one offence. The similarities between
the offences must then be assessed to see whether the same gang
committed the other offence, and once this has been proved the
individuals themselves must be the focus of attention to see whether they
were members of the gang on both occasions. The cumulative approach
will require proof that the same gang committed both offences (for
example because of the close relationship between the offences in space
and time), with the evidence linking an individual to one offence then
being admissible to link him with the other offence.

In cases of group identification the sequential approach is more likely to
be appropriate because there is always a danger that the gang’s
composition might have changed between offences, particularly where
the offences are not sufficiently ‘welded together’. In R v. Lee [1996] Crim
LR 825 four accused were charged with two counts of burglary relating to
separate incidents. The trial judge ruled that the evidence in respect of
count 1 (the first burglary) was admissible similar fact evidence in relation
to count 2 (the second burglary) because similarities in the way the
offences had been committed indicated that the same gang had been
responsible on both occasions. However, as already noted, while a gang
may have a particular signature method this does not necessarily mean
that it comprised exactly the same members during the commission of
each offence. Lee’s conviction for the second burglary was quashed by the
Court of Appeal for, while there was sufficient evidence linking him with
the first burglary, the evidence linking him to the second had little
probative value.

R v. Lee [1996] Crim LR 825 was a case where the sequential approach
was thought appropriate, but in R v. Brown [1997] Crim LR 502 the Court
of Appeal applied the cumulative approach on the ground that the
similarities between the separate robberies, in each case relating to grocery
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shops in the same chain, showed the same gang to have been involved. The
offences occurred on 20 February and 4 April 1994 in west and north
London respectively, and in each case the same shotgun and similar cable
ties had been used by the offenders. The identification evidence of the
offenders was weak, so the trial judge allowed the jury to adopt the
cumulative approach once they were satisfied that the same gang had
committed both offences. This approach was approved by the Court of
Appeal: once the jury had concluded that the same gang had been
involved on both occasions they were entitled to pool all the admissible
evidence to determine the involvement of each individual. It was
emphasised, however, that the totality of the admissible evidence must
make the jury sure of each individual’s involvement both as a gang
member and as a participant in the particular offences.

3.3.15 Section 27(3) of the Theft Act 1968

Since the nineteenth century there has been, in respect of allegations of
handling stolen property, a statutory provision allowing the prosecution
to adduce evidence of the accused’s conduct on other occasions as
evidence that he had the mens rea for handling (that is, that he knew or
believed the property was stolen). The justification for this departure from
the general rule governing the admissibility of similar fact evidence seems
to lie in the difficulty of proving the mens rea for handling in cases where
the accused has been found in possession of stolen goods. The latest
incarnation of this provision is s. 27(3) of the Theft Act 1968 which
provides as follows:

Where a person is being proceeded against for handling stolen goods . . .
then at any stage of the proceedings, if evidence has been given of his
having or arranging to have in his possession the goods the subject of
the charge, or of his undertaking or assisting in, or arranging to
undertake or assist in, their retention, removal, disposal or realisation,
the following evidence shall be admissible for the purpose of proving
that he knew or believed the goods to be stolen goods —

(a) evidence that he has had in his possession, or has undertaken or
assisted in the retention, removal, disposal or realisation of, stolen
goods from any theft taking place not earlier than twelve months
before the offence charged; and

(b) (provided that seven days’ notice in writing has been given to him
of the intention to prove the conviction) evidence that he has
within the five years preceding the date of the offence charged been
convicted of theft or of handling stolen goods.

Once the actus reus of handling the subject matter of the proceedings
has been proved, evidence which supposedly shows the accused to have a
disposition to handle stolen goods (within the preceding year) and
evidence of his convictions over the preceding five years for handling and/
or theft is admissible. But s. 27(3) allows the prosecution to adduce such
evidence only where knowledge or belief that the goods were stolen is in
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issue; the evidence cannot be adduced for any other reason such as to
show dishonesty (R v. Duffus (1993) 158 JP 224 (CA)). The judge must
therefore give the jury a careful direction on the use which may be made of
the evidence if the accused is charged with several counts of handling on
the same indictment, and knowledge or belief is in issue for some counts
but not others (R v. Wilkins (1975) 60 Cr App R 300 (CA)).

3.3.15.1 Section 27(3)(a)

In R v. Bradley (1979) 70 Cr App R 200 the accused had been found in
possession of a stolen ring and the judge allowed the prosecution to
adduce evidence that he had been in possession of another ring (which had
been stolen within the preceding 12 months) and also evidence of that
other theft and how the accused had come to be in possession of that ring.
The Court of Appeal held that s. 27(3)(a) was to be strictly construed and
that it did not empower the prosecution to adduce ‘details of the very
transactions as a result of which that earlier property had come into the
possession of the accused’. Only the fact of possession of stolen property
on an earlier occasion should have been admitted. Similarly, in R v. Wood
(1987) 85 Cr App R 287 (CA) it was held that s. 27(3)(a) did not allow
evidence of the circumstances in which the stolen goods were found or
statements made in explanation of possession.

The reason for admitting evidence under s. 27(3)(a) is to allow the jury
to reason from disposition to guilt (a single possession apparently being
sufficient evidence of disposition for this purpose). Yet s. 27(3)(a) allows
the prosecution to adduce evidence of just the bare fact of any other
possession even though that other possession may have been entirely
innocent. The probative value of evidence admissible under s. 27(3)(a) is
rarely going to be particularly high, and would seem to have no function
other than to make admissible what would ordinarily be regarded as
irrelevant. To be able to reason from another possession to guilt must
depend on the improbability of a person on trial for handling being
innocent if he has been found in possession of stolen goods on another
recent occasion. But that chain of reasoning is generally going to be
unsound when there is a reliance on s. 27(3)(a) as there will usually remain
a real risk of coincidence.

Section 27(3)(a) would make some sense if it had been drafted to allow
the prosecution to adduce evidence that the accused had the mens rea for
handling on the other occasions, in which case its probative value would
be much greater; or if the provision had been interpreted to allow the
prosecution to adduce evidence of the circumstances surrounding the
other possession, for any probative value the fact of possession has will
depend on those circumstances and on the accused’s explanation. Indeed,
the Court of Criminal Appeal in R v. Smith (1918) 13 Cr App R 151
interpreted an earlier version of s. 27(3)(a) (s. 43(1)(a) of the Larceny Act
1916) so as to permit the adduction of evidence of circumstances, but in
R v. Bradley (1979) 70 Cr App R 200 the Court of Appeal declined to
accept that R v. Smith had established a precedent, holding instead that
s. 27(3)(a) had to be interpreted restrictively to protect the accused. The
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prosecution therefore have the right to adduce the fact of a possession but
nothing which would enable the jury to assess its probative value.

3.3.15.2 Section 27(3)(b)

Section 27(3)(b) was also interpreted restrictively in R v. Fowler (1987) 86
Cr App R 219 (CA), precluding the admission of any details of the
previous offence bar the fact of the conviction. However, that decision was
disapproved by the House of Lords in R v. Hacker [1994] 1 WLR 1659 on
the ground that s. 73(2)(a) of the Police and Criminal Evidence Act 1984
allows the ‘substance and effect’ of an admissible previous conviction to be
adduced.

3.3.15.3 The Exclusionary Discretion

It was held by Roskill J in R v. List (1965) 50 Cr App R 81 (Assizes), a
decision approved in R v. Herron (1966) 50 Cr App R 132 (CCA), that the
trial judge had an overriding common-law discretion to exclude
prosecution evidence tendered pursuant to s. 43(1) of the Larceny Act
1916 if its prejudicial effect would outweigh its probative value. The
discretion applies equally to s. 27(3) of the Theft Act 1968 (R v. Knott
[1973] Crim LR 36 (CA), R v. Perry [1984] Crim LR 680 (CA)), although
it must now be regarded as no more than one facet of the more general
discretion recognised in R v. Sang [1979] 3 WLR 263 (HL) to exclude any
admissible prosecution evidence.

3.3.16 The Ghost of Makin

In R v. Burrage [1997] 2 Cr App R 88 it was alleged that B had indecently
assaulted his grandsons. B denied the allegations and the trial judge
allowed the prosecution to adduce evidence of his collection of
pornographic magazines depicting heterosexual and homosexual adults
in action. The Court of Appeal quite properly quashed his convictions as
the magazines clearly indicated nothing more than an interest in adult
pornography and were of very little probative value in the context of the
offence charged. What is worrying is that the Court expressly based its
decision on Makin v. Attorney-General for New South Wales [1894] AC 57
(PC) and applied R v. Wright (1989) 90 Cr App R 325 (CA), a throw-back
to the post-Makin ‘categories of relevance’ approach to admissibility. B
had not raised any of the recognised defences which brought into play the
automatic admissibility of similar fact evidence (his defence was a bare
denial of the allegation) and therefore the evidence of his disposition was
held to be inadmissible (see also R v. Lewis (1982) 76 Cr App R 33 (CA)).
DPP v. P [1991] 3 WLR 161 (HL) was mentioned only in passing, and
DPP v. Boardman [1974] 3 WLR 673 (HL) was not mentioned at all,
demonstrating that the ghost of Makin lives on notwithstanding two
attempts by the House of Lords to exorcise it. Indeed, both R v. Burrage
and R v. Wright were relied on as precedents in R v. Alowi (1999)
unreported (97/08493/W3) (CA), which is absurd. Reverting to categories
of relevance is to be deprecated as illogical and wrong in principle. Why
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should child pornography be admissible if the accused admits contact but
claims it was innocent (the post-Makin category of ‘innocent association’)
and yet be inadmissible if his defence is a bare denial of any contact? It is
true that where contact has been admitted the context may increase the
probative value of such evidence, but that does not mean the evidence will
never be so probative in the absence of such an admission. A young child
may accuse his stepfather of specific indecent acts, and the accused may
have, locked away in some secret hiding place, pornographic photographs
of the very same acts by adult men against young boys. It would be an
affront to common sense if the photographs could not be admitted on the
ground that the accused’s defence was one of bare denial.

Another problem is that, even when the modern (DPP v. P) test is
expressly applied, the Court of Appeal occasionally speaks in the language
of the Makin test, with reference to ‘whether the acts alleged to constitute
the crime charged were designed or accidental’ and ‘to rebut a defence
which would otherwise be open to the accused’ (see, for example, R v. Kidd
[1995] Crim LR 406 (CA)). While it is necessary to identify the context
which gives similar fact evidence its probative value, it would be better if
this assessment could be made without reference to the post-Makin
categories.

3.3.17 Similar Fact Evidence Adduced by a Co-accused

If D1 and D2 are tried together for committing the same offence as a joint
enterprise, they may each pursue a ‘cut-throat’ defence, denying personal
involvement and blaming each other. In such circumstances D2 may wish
to adduce evidence of D1’s extraneous misconduct or disposition to show
that D1 is more likely than D2 to have committed the offence. So long as
such evidence is relevant to D2’s defence, the judge has no discretion to
exclude it just because it would unduly prejudice D1. Similarly, if D2
raises the defence of duress, and claims that he committed the offence
charged because D1 had threatened him with violence, it would be
permissible for D2 to adduce evidence of an extraneous act of violence by
D1 against him regardless of whether it occurred before or after the
offence charged, and regardless of any undue prejudice engendered against
D1 by its admission (R v. Nethercott [2002] 2 Cr App R 117 (CA)). This is
an application of the principle established in R v. Miller (1952) 36 Cr App
R 169 (Assizes) which allows an accused to adduce any admissible
evidence supportive of his own defence no matter how prejudicial it would
be to his co-accused. It is not enough, however, that the evidence of D1’s
disposition makes it more likely that D1 committed the offence if it has no
probative value in relation to D2’s defence. In R v. Knutton (1992) 97 Cr
App R 115 (CA) DI’s ‘formidable list of previous convictions’ for offences
of violence was held to be irrelevant to the question whether D2 had also
been involved in an aggravated burglary with D1 or had been elsewhere.

In practice, though, the trial judge does have a limited discretion to
exclude evidence of D1’s extraneous misconduct even if it is logically
relevant to D2’s defence. This is a consequence of the theory which
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justifies the exclusion of any logically probative evidence on the ground of
‘irrelevance’ (3.3.7 ante). No party may adduce evidence which is deemed
to be irrelevant to an issue or collateral fact, and it has been seen that
logically relevant evidence may be excluded on the ground of irrelevance if
it is expedient to do so (3.1.3 ante). Thus in R v. Neale (1977) 65 Cr App R
304, where D1 and D2 were jointly charged with arson and manslaughter
and it was D2’s defence that he had not been present, evidence that D1
had a propensity to commit arson by himself was excluded as irrelevant to
the question whether or not D2 had been involved with him on the
occasion in question. DI’s disposition to act alone had a degree of
probative value with regard to D2’s defence, but the Court of Appeal
dismissed this argument as a non sequitur. A different approach was
adopted in R v. Kracher [1995] Crim LR 819, however. The prosecution in
that case alleged that two bouncers, D1 and D2, had assaulted V as a joint
enterprise, and D2 raised the defence that he had merely been holding V to
protect him from DI1’s attack. The Court of Appeal held that D2’s
evidence of D1’s propensity to sudden unprovoked violence was relevant
to his defence and should have been admitted. Perhaps the evidence was
admissible because there was no risk of unduly prejudicing D1, who had
already pleaded guilty (unlike the situation in R v. Neale where both DI
and D2 had pleaded not guilty).

In Rv. Thompson [1995] 2 Cr App R 589 the Court of Appeal left open
the question whether it could ever be appropriate to balance probative
value and undue prejudice where the accused seeks to adduce evidence of
his co-accused’s disposition. The prosecution case was that three men had
been involved in burglary, arson and manslaughter as part of a joint
enterprise. Before the trial, all three admitted involvement in the burglary
and that a fire had been started, but D1 and D3 blamed D2 for the fire
while D2 blamed the other two. During his interview with the police D2
mentioned that D1 had told him in the presence of D3 that they always
‘torched their jobs’ to cover their tracks and that they had burgled and set
fire to a housing office a week earlier. The whole of D2’s interview was
admitted in evidence at the trial without objection. The trial judge also
allowed D2’s counsel to cross-examine witnesses called by the prosecution
to elicit evidence that D1 and D3 had been seen by them at the scene of a
fire at a housing office a week before the instant offence. The Court of
Appeal held that D2’s counsel had been entitled to do this, notwithstand-
ing the undue prejudice caused to D1 and D3, as the evidence elicited was
relevant to the consistency and credibility of D2’s defence. It was also held
that even if an exclusionary discretion did exist it would have been
exercised in D2’s favour.

The co-accused’s adverse disposition will be relevant to the accused’s
defence and therefore admissible if they blame each other and the
co-accused claims to be of a disposition which makes him less likely to be
guilty. In R v. Bracewell (1978) 68 Cr App R 44, D1 and D2 were jointly
charged with the violent murder of an elderly man during the course of
their admitted burglary of his home, with each of them blaming the other
for the killing. The Court of Appeal held that while evidence of DI1’s
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violent disposition was not originally relevant to whether D2 had also
been involved, it became relevant, and therefore admissible, when D1
claimed that he was a non-violent professional burglar and that D2 was
inexperienced and excitable. D2 should therefore have been able to cross-
examine D1 on his violent disposition and call evidence to rebut his denial
if necessary (see also R v. Douglass (1989) 89 Cr App R 264 (CA), 3.4.5
post). A similar decision had been reached in Lowery v. R [1973] 3 WLR
235 where two men were jointly charged with the sadistic murder of a 15-
year-old girl. Each blamed the other for the offence, although they both
admitted they had been at the scene. The Privy Council upheld the trial
judge’s decision to allow D2 to adduce expert opinion evidence of D1’s
aggressive personality disorder and of D2’s own weak personality. The
scientific evidence ‘could point to the probability that the perpetrator was
the one rather than the other’. It was D2’s defence that only D1 had been
involved in the murder and evidence of their respective personalities was
therefore relevant to his defence. The Court of Appeal has recently
confirmed that, where D1 and D2 are jointly charged with an offence of
violence, and evidence of D1’s violent disposition is adduced or elicited by
D2 pursuant to a cut-throat defence, D1’s bad-character is admissible not
only to demonstrate that D1 is not worthy of belief as a witness but also
(as similar fact evidence) to show that D1 is more likely than D2 to have
committed the offence charged (R v. Randall [2003] EWCA Crim 436).

3.3.18 Special Cases

Occasionally it will be necessary for the prosecution to adduce evidence
that the accused has (or may have) committed an offence before, either
because the commission of a prior offence is a necessary element of the
offence charged or because the nature of the charge means it would be
impossible to withhold the evidence. For example, to prove a charge of
driving while disqualified, contrary to s. 103(1)() of the Road Traffic Act
1988, it is necessary to prove that the accused was disqualified (following a
conviction) at the relevant time; and to prove a charge of absconding on
bail contrary to s. 6(1) of the Bail Act 1976 it is impossible to withhold the
fact that the accused was on bail for an alleged offence.

3.3.19 The Disposition of Persons other than the Accused

If the accused is charged with an offence involving a third party, the
accused may wish to cast the blame on to him in order to exculpate
himself. The obvious example would be where the accused admits he killed
another person but raises self-defence. Evidence of the deceased’s own
violent disposition would be logically relevant to his defence and therefore
admissible. Similarly, if the accused is charged with the murder of his wife,
and he claims that she committed suicide, he would be able to give
evidence of her previous attempts to kill herself (as in R v. Kavanagh [2002]
EWCA Crim 904); and in a case where the accused relies on the defence of
duress, he would be able to adduce evidence of the violent disposition of
the third party who allegedly threatened him. Once the judge has
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concluded that the evidence is relevant to the accused’s defence, and is
therefore prima facie admissible, there is no further discretion to exclude it.
The case of R v. Murray [1995] RTR 239 provides a useful illustration. M
was charged with reckless driving, his defence being that his car had been
deliberately forced off the road by the driver of another car, a Golf, and in
a frightened state he had driven off at speed pursued by the Golf. The
driver of the Golf, McM, did not turn up at the trial and the prosecution
relied instead on the evidence of his passenger. M had wished to cross-
examine a police officer on McM’s previous convictions but the trial judge
ruled against that submission on the ground that the convictions were
irrelevant. McM was not a witness so his credibility was not in issue; and
his convictions were for dishonesty and firearms offences rather than
driving offences or offences of violence. The Court of Appeal took a
different view, however, and quashed M’s conviction for reckless driving.
McM had a long record of anti-social conduct stretching over 10 years and
his convictions had been relevant to M’s credibility and defence as they
suggested that McM was the sort of man who would have acted in the way
M had described.

When determining whether to exclude logically probative evidence of
this sort on the ground of ‘irrelevance’, the risk of undue prejudice to the
accused now operates as a justification for admitting the evidence, against
which must be weighed competing considerations such as vexation to the
third party or his family, delay, cost, the number of collateral matters
which would be raised, the risk of overburdening the jury and so on. Such
a balancing exercise was conducted by Fisher J in the New Zealand case of
R v. Wilson [1991] 2 NZLR 707 (NZHC) where an alleged murderer
wished to adduce evidence of the deceased’s previous convictions to
support his defence that he had acted in self-defence. Fisher J allowed the
accused to adduce evidence of the deceased’s violent disposition but not
his past use of drugs.

Given the importance attached by the law of criminal evidence to the
accused’s right to defend himself, one could be forgiven for assuming that
policy considerations would rarely prevent the accused from adducing
evidence which logically supports his defence. And yet, bizarrely, the
Court of Appeal has come to the conclusion in a number of cases that
evidence of a prosecution witness’s disposition is not admissible to prove
that he acted in accordance with his character on a particular occasion. In
R v. Irish [1995] Crim LR 145 the accused was charged with having
wounded J with intent to cause him grievous bodily harm, and it seems his
defence was that he had acted in self-defence. J was called to give evidence
for the prosecution and the accused cross-examined him on his recent
conviction for an assault on another person, S. Cross-examining a witness
on his previous convictions is a standard way of attacking his credibility
(16.5 post), but the accused wished to go further than that. He sought
leave to call S to explain the circumstances of that assault on the ground
that it would show that J could not resist using violence. The judge ruled
against this request and the accused was convicted. The Court of Appeal
rejected the argument based on similar facts as ‘misconceived’, adopting
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the view of Lord Lane CJ in R v. Edwards [1991] 1 WLR 207 (CA), a case
on the evidential value of police misconduct.

Logically, if there is evidence that a police officer has a tendency to
fabricate evidence and lie on oath (for example, because his evidence has
been demonstrably disbelieved by juries on past occasions, or by a judge in
civil proceedings, or he has been found guilty of perjury or perverting the
course of justice) it should be regarded as evidence of his disposition which
would support a defence that he has fabricated his evidence against the
accused in the instant proceedings. Notwithstanding the logic of this
argument, and the absence of the principal considerations which justify
excluding evidence of the accused’s extraneous misconduct, the Court of
Appeal in R v. Edwards [1991] 1 WLR 207 made it quite clear that such
evidence is to be considered relevant only to the question of the officer’s
credibility as a witness for the prosecution (see also R v. Clancy [1997]
Crim LR 290 (CA), R v. Edwards ( Maxine) [1996] 2 Cr App R 345 (CA)
and R v. Malik [2000] 2 Cr App R 8 (CA)). A police officer may be cross-
examined on relevant proven misconduct, or on an implicit finding of
perjury by a jury’s decision to acquit in a previous trial, to show that the
officer is not worthy of belief; but it is not permissible to adduce evidence
of such extraneous misconduct as ‘reverse similar fact evidence’ to prove
perjury in the instant proceedings or, where the allegation is that the
officer fabricated evidence in a particular way prior to the trial, to prove
his misconduct with evidence that he behaved in a similar way on other
occasions in relation to other suspects. Moreover, because the evidence is
regarded as relevant to nothing more than credit, the rule on the ‘finality
of answers on collateral matters’ (16.5.2 post) means that it is not possible
to adduce evidence to contradict the answers given during cross-
examination unless the limited ‘bias’ exception applies (16.5.4.2 post) or
the officer’s credibility can be said to be inextricably linked with an issue.

If there is one case more than any other which exemplifies the desirability
of admitting police officers’ extraneous misconduct as ‘reverse similar fact
evidence’, at least in some cases, it is R v. Twitchell [2000] 1 Cr App R 373.
T was convicted in February 1982 of manslaughter and robbery, and while
there was some circumstantial evidence implicating him, the heart of the
prosecution case comprised the confessions he had made when interviewed
in November 1980 by police officers of the notoriously corrupt (and now
disbanded) West Midlands Serious Crime Squad, including one DS Brown.
It was T’s contention that he had been denied access to a solicitor and that
the first of his admissions had been forced out of him by torture, in that he
had been hand-cuffed to a chair and deprived of oxygen by having a plastic
bag held over his head. He had reported what had happened to his solicitor
at the earliest opportunity and raised the issue at the trial, but he was
nonetheless convicted and served 11 years in prison. However, in a civil
claim brought by another man, Tr, against the Chief Constable of the West
Midlands in the 1990s, it was found that he (Tr) had been denied access to a
solicitor, handcuffed and ‘bagged’ in April 1982 in a similar way to that
alleged by T at his trial, and that he too had signed a confession as a result.
The trial judge in Tr’s civil proceedings not only found that Tr had indeed
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been ‘bagged’ as claimed but also that one of the officers involved was none
other than DS Brown, who was expressly found to be a dishonest witness.
Tr’s conviction was quashed as a result in 1996, which led to T’s own case
being referred to the Court of Appeal by the Criminal Cases Review
Commission. Needless to say T’s conviction was quashed too, but the basis
of the decision was that the credibility of DS Brown (and other officers
involved in T’s interrogation) had been seriously damaged. There was no
suggestion that Tr’s account could be regarded as directly relevant (in the
similar fact sense) to the question whether T was tortured as claimed, even
though the similarities between his and Tr’s accounts were strikingly
peculiar. Assuming collusion or contamination can be discounted, there
would seem to be no sound reason for limiting the relevance of such
extraneous misconduct to credibility. Indeed s. 41(3)(c) of the Youth
Justice and Criminal Evidence Act 1999, in relation to extraneous sexual
conduct by the complainant in proceedings for a sexual offence (17.4 post),
demonstrates that the reverse similar facts argument is far from
‘misconceived’.

The foregoing analysis has focused on evidence of bad character, but it is
now clear that a third party’s good character may be adduced in a criminal
trial, in some circumstances at least, to prove that he would not have acted
in a contrary fashion. In particular, if the accused is charged with a sexual
offence, and the issue is consent, the prosecution may adduce evidence of
the complainant’s chaste or respectful disposition to prove that she would
not have consented in the circumstances of the alleged offence (R v.
Amado-Taylor (No. 2) [2001] EWCA Crim 1898, R v. Tobin [2003] Crim
LR 408 (CA); 16.4.2 post). Moreover, in R v. Amado-Taylor ( No. 2) it was
accepted that in a case where the accused relies on self-defence against an
allegation of violence, the non-violent disposition of the complainant
would be logically relevant to that defence, and that, because the accused
may adduce evidence of his own good character (3.4 post), ‘it would seem
anomalous if the complainant were not able to seek to establish his non-
violent disposition’, the implication being that such evidence would be
admissible at the behest of the prosecution. A question of this sort arose in
Rv.G(R)[2003] Crim LR 43, a case of alleged murder where the accused’s
case was that he had disarmed the deceased of his knife and stabbed him in
self-defence. The prosecution witnesses were permitted to state that, to
their knowledge, the deceased had not habitually carried a knife; but the
judge refused to allow the prosecution to elicit evidence of the deceased’s
non-violent disposition. The Court of Appeal quashed the murder
conviction because the witnesses’ answers to the question ‘have you ever
known [the deceased] to carry a knife?” had minimal probative value in the
factual context of the case — but the Court was willing to assume that the
witnesses’ answers to that question were prima facie admissible.

3.3.20 Reform

In its report, ‘Evidence of Bad Character in Criminal Proceedings’ (Law
Com No. 273 (2001)), the Law Commission has reaffirmed the view
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expressed in its consultation paper ((CP No. 141 (1996)) that the law
governing similar fact evidence should be codified to bring ‘greater clarity,
certainty and accessibility’. According to the proposed scheme, prosecu-
tion evidence of the accused’s extraneous misconduct or disposition would
be admissible, as evidence tending to prove the accused’s guilt of the
instant charge, only if the evidence has ‘substantial probative value’ in
relation to a matter in issue (other than whether the accused has a
propensity to be untruthful) which is ‘of substantial importance in the
context of the case as a whole’ and the interests of justice require it to be
admitted, taking into account its potentially prejudicial effect. The judge
would be required to consider the risk of both moral and reasoning
prejudice, and to take into account a non-exhaustive list of factors when
determining probative value. The Commission has also suggested that
‘background evidence’ which shows the accused’s extraneous misconduct
should be prima facie admissible only if it is inextricably linked to the facts
relating to the offence charged by reason of its close connection with them
in time and space’ (that is, it forms part of the ‘narrative’ or the res gestae),
the reason being that it would ‘be very strange if evidence of an assault
committed in the course of a rape, but not separately charged, were to be
treated as prima facie inadmissible’. Other types of background evidence
(‘explanatory evidence’) revealing the accused’s extraneous misconduct
would be prima facie inadmissible, requiring the judge to weigh the
importance of the evidence against the undue prejudice its admission
might engender. Evidence of the accused’s disposition or extraneous
misconduct tendered by his co-accused would be admissible only if the
evidence has ‘substantial probative value’ in relation to a matter in issue
between them ‘of substantial importance in the context of the case as a
whole’, the judge again being guided by the non-exhaustive list of factors
when determining probative value. In each case the probative value of the
evidence would be assessed on the assumption that it is true (unless the
jury or magistrates could not reasonably find it to be true), reflecting the
decision of the House of Lords in R v. H [1995] 2 WLR 737.

Other recommendations include a test of ‘substantial probative value in
relation to a matter in issue which is itself of substantial importance in the
context of the case as a whole’ for evidence of disposition or extraneous
misconduct relating to a person other than the accused (with reference
being made to the non-exhaustive list of factors); an amendment to s. 5 of
the Indictments Act 1915 to ensure the accused receives a fair trial; and the
repeal of s. 27(3) of the Theft Act 1968 on the ground that it is ‘neither
justified nor useful’.

3.4 The Accused’s Law-abiding Disposition:
Good-character Evidence

Just as the accused’s peculiar, criminal or anti-social disposition may be
logically probative of his guilt, and exceptionally admissible against him as
similar fact evidence, the accused’s law-abiding disposition may be
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logically disprobative of his guilt therefore admissible as evidence of his
innocence. If the accused has led a blameless and positively altruistic life he
is less likely to have broken the criminal law than if has committed similar
(or even dissimilar) offences in the past; and he is also less likely to commit
perjury in the witness box. This would appear to be common sense, but it
is a view of enduring human nature which is based on little more than the
assumption that certain people behave in a way which is consistently
‘good’, regardless of the context in which they find themselves — an
assumption which has been thrown into doubt in recent years by empirical
research (see Melbourne v. R (1999) 198 CLR 1 (HCA) at pp. 40-2). If the
assumption is incorrect the admissibility of such evidence can only be
justified as an illogical ‘indulgence granted to the accused which continues
to be maintained for historical reasons’, the basis of which is the ‘policy
and humanity’ of the common law (Melbourne v. R at p. 20).

Whether or not the assumption is correct, proving that a person has a
good character is hardly a straightforward task. It is the accused’s inherent
nature which is assumed to have probative value, but a person’s ‘goodness’
can only be established by evidence of past positive acts directly perceived
by persons who know him well (and know that he has not committed any
disreputable acts). In theory the best evidence of good character, insofar as
it is relevant to innocence, would be testimony from disinterested witnesses
that the accused has consistently behaved in a way which is dissimilar to
the particular allegation against him, but for obvious reasons evidence of
this sort will rarely be available. Evidence of positive deeds at a more
general level, combined with the absence of any convictions or cautions, is
more likely to be forthcoming, and will have some probative value; but
occasional acts of altruism or honesty do not necessarily mean that a
person is inherently or consistently good, and it will be seen below that
such evidence has been held to be inadmissible for this reason.
Furthermore, there is a distinction between a person’s inherent nature
and the reputation he has amongst those who know him, and this
distinction can be disregarded only when the character witnesses have
sufficient knowledge of the accused’s conduct and behaviour over a
sufficiently long period. As Lord Denning said in Plato Films v. Speidel
[1961] 2 WLR 470 (HL) (at p. 487):

‘A man’s character ... is what he in fact is, whereas his reputation is
what other people think he is. ... But there is another sense in which the
word character is used, and quite properly used, when it overlaps the
word reputation. ... In short, his character is the esteem in which he is
held by others who know him and are in a position to judge his worth.’

Needless to say, in most cases the only objective and admissible
evidence of the accused’s good character is likely to be the fact that he has
not previously been convicted or cautioned in respect of other offences,
but there is a real difficulty with this proposition. The absence of any
proven bad character does not necessarily mean the presence of a good
character; it is neutral rather than positive evidence of innocence.
Nevertheless, the accused who has no record is regarded as having a
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positively good character, and the jury or magistrates must take it into
consideration as evidence of his innocence and (where relevant) his
credibility. There is no judicial discretion to exclude evidence tendered by
the accused in support of his innocence unless its probative value is so
slight that it can be considered ‘irrelevant’, and as a concession to the
accused the absence of a criminal record is regarded as sufficiently
probative to be admissible.

Evidence of the accused’s good character may be adduced or elicited in
a number of different ways: (i) it may be put to prosecution witnesses in
cross-examination as part of the accused’s case (as in R v. Wood [1920] 2
KB 179 (CCA)); (i) it may be given on oath by defence witnesses called
for this purpose (as in R v. Winfield (1939) 27 Cr App R 139 (CCA)); or
(ii1) the accused himself may wish to give an account of his good character
as part of his own testimony (as in R v. Powell [1985] 1 WLR 1364 (CA)).
It will be seen below that the law governing the admissibility of such
evidence was developed at common law for the first two situations and
that, rather inappropriately, this has been extended to cover the third
situation. If evidence of the accused’s good character is admitted in any of
these ways, the prosecution are entitled to adduce evidence of his bad
character in rebuttal. If the accused fails to testify, the admissibility of his
bad character for the purpose of rebutting his purported good character is
governed by the common law (3.4.5 post). If the accused testifies, the
admissibility of his bad character will usually arise during his cross-
examination (4.4 post).

3.4.1 The Meaning and Admissibility of the Accused’s Good Character

Evidence of the accused’s past meritorious conduct, his positive reputation
amongst those who know him and the absence of a criminal record have
all been permitted on occasion to show that he has a good character, but,
as a matter of law — at least in cases where the accused refuses to testify —
only reputation evidence and the absence of a (relevant) criminal record
are admissible for this purpose (the latter situation being the “usual case’:
R v. Aziz [1995] 3 WLR 53 (HL) at p. 60). This rule, that it is not
permissible to call or adduce evidence of the accused’s past meritorious
conduct, or even extraneous conduct of a more neutral nature which might
undermine the allegation against him, was laid down in the case of R v.
Rowton (1865) Le & Ca 520 where the majority of the Court for Crown
Cases Reserved held, first, that if the accused wishes to call or elicit
evidence of his good character that evidence must be limited to his ‘general
reputation in the neighbourhood in which he lives’ and should not include
evidence of particular facts; second, that the accused’s good-character
witnesses must not give their own personal opinion of his character
(although they must actually have a good opinion of him to be competent
as a good-character witness); and, third, that it is permissible for any such
witness to say that he has never heard anything bad about the accused.
The rule that good-character evidence is limited to the accused’s general
reputation was justified on the grounds of academic authority and
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pragmatism. It was felt that good-character evidence went to the issue of
the accused’s general disposition against committing the offence charged
and, according to Cockburn ¢J, such disposition could only be ascertained
from the accused’s general reputation in his community. Similarly, Willes J
felt that evidence of particular facts had to be excluded ‘because a robber
may do acts of generosity, and the proof of such acts is therefore irrelevant
to the question whether he was likely to have committed a particular act of
robbery’.

In R v. Samuel (1956) 40 Cr App R 8 (CCA) the accused was charged
with having stolen a camera he had found in the grounds of a museum and
had kept for five weeks, and was permitted to testify that he had, on
specific previous occasions, handed in other property he had found as
evidence of his honest disposition. The admissibility of this evidence was
not queried on appeal, suggesting that the Rowton test for admissibility
might have become more flexible following the enactment of the Criminal
Evidence Act 1898 and with it the accused’s right to testify in his own
defence. In R v. Redgrave (1981) 74 Cr App R 10, however, the Rowton
test was reaffirmed by the Court of Appeal. R was charged with having
solicited in a public place for immoral (homosexual) purposes in that he
had openly masturbated in the presence of male undercover police officers
in a public lavatory, staring at them while doing so. His defence was
that he had merely been satisfying his lust in the absence of his girlfriend,
and he sought to adduce evidence of his heterosexual disposition in the
form of letters from girls, suggesting that he had been sexually involved
with them, and photographs showing his friendly relationships with girls
generally. The trial judge excluded the evidence, and the Court of Appeal
upheld R’s conviction, applying R v. Rowton (1865) Le & Ca 520, on the
ground that the accused ‘is not allowed, by reference to particular facts, to
call evidence that he is of a disposition which makes it unlikely that he
would have committed the offence charged’. R could, therefore, only have
called evidence that he did not have a reputation for the type of conduct
alleged by the prosecution, a decision justified on two grounds: first, the
accused could easily fabricate the sort of evidence which R had sought to
adduce; and, second, it would not be in the public interest to allow the
accused to compel women to testify as to their sexual relations with him.
While these are no doubt commendable policy objectives, the decision is
nonetheless fundamentally flawed. R v. Rowton represented the common-
law position at a time when the accused was not competent to testify and
was therefore unable to give oral evidence of his own good character,
whereas in R v. Redgrave the accused not only had the right to give
evidence but wished to exercise that right to explain his own character. It
is difficult to see how an individual can be expected to give evidence of his
reputation amongst those who know him, and a different test must surely
apply when it is the accused himself who wishes to testify as to his good
character. Arguably, then, the accused should be permitted to give
evidence of particular meritorious acts so long as that evidence is
sufficiently probative of his disposition. If the evidence has little probative
value and would cause undue distress to witnesses compelled by him to
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attend, it would always be open to the judge to exclude it on the ground of
‘rrelevance’. The Court of Appeal did recognise, however, that the
common-law rule was no longer as rigid as it had been in 1865, and
suggested that it could have been acceptable for the accused to give
evidence of a stable and satisfactory heterosexual relationship with his
wife or girlfriend as an ‘indulgence’ on the part of the court. The problem
with this approach is that any such ‘indulgence’ would amount to an
inclusionary discretion to admit inadmissible evidence, which cannot be
right. The better view is that a more flexible approach to admissibility
exists by virtue of the accused’s right (since 1898) to testify in his own
defence. This would explain not only why the accused in R v. Samuel
(1956) 40 Cr App R 8 (CCA) was permitted to testify as to his previous
conduct but also the numerous other instances where the rule in R v.
Rowton has been ignored. For example in R v. Scranage [2001] EWCA
Crim 1171 the accused’s colleagues were permitted to give evidence of his
honesty and the way he conducted himself at work; and in R v. Sabahat
[2001] EWCA Crim 2588 the accused’s character witnesses were permitted
to testify as to his ‘generous, kind, naive, trustworthy, very honest, very
nice and ... good character’ (see also R v. Douglass (1989) 89 Cr App R
264 (CA) and 4.4 post).

3.4.2 The Evidential Value of the Accused’s Good Character

If the accused testifies in his own defence, or is able to rely on an
admissible hearsay statement made by him before the trial, admissible
evidence of his good character will be relevant in two senses. First of all it
will show his law-abiding propensity (that is, his disposition); in this sense
it goes directly to the issue of his innocence or guilt. Second, it will be
relevant to whether his testimony (or admissible hearsay statement) ought
to be believed; in this sense it goes to the collateral question of his
credibility as a witness and therefore indirectly to the issue of his innocence
or guilt. If the accused refuses to testify, and has made no admissible
hearsay statement which supports his defence, his good character will of
course be relevant only in the first sense. Although this chapter is
primarily concerned with evidence of disposition which is directly relevant
to a fact in issue, it is convenient to consider here the evidential value of
the accused’s good character in both its senses. (Evidence of the accused’s
bad character elicited or adduced to undermine his credibility as a witness
is covered in Chapter 4.)

In R v. Rowton (1865) Le & Ca 520 (CCCR) Cockburn ¢J and Erle CJ
were of the view that the accused’s good character gives rise to a
presumption that he is incapable of committing the crime charged,
Cockburn CJ recognising that this was ‘an anomalous exception to the
general rule’ excluding evidence of extraneous matters which ‘had arisen
from the fairness of our laws’ (see also R v. Stannard (1837) 7 C & P 673
(CCCQ) at pp. 674-5 and Attorney-General v. Radloff (1854) 10 Ex 84 (CE)
at p. 97). The value of the accused’s good character as evidence tending to
bolster his credibility was not addressed in R v. Rowton because it was not
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then possible for the accused to testify in his own defence; but once the
accused became generally competent to testify (by virtue of s. 1 of the
Criminal Evidence Act 1898) the relevance of such evidence to credibility
was not only acknowledged but also considered — until relatively recently —
to be of greater significance. The relevance of the accused’s good character
to both innocence and credibility is now firmly established and the judge is
obliged to give the jury a direction on its evidential value as part of his
summing-up at the end of the trial (¢f. the earlier discretionary approach
in R v. Smith [1971] Crim LR 531 (CA)).

The law was settled by the Court of Appeal in Rv. Vye, Rv. Wise, R v.
Stephenson [1993] 1 WLR 471 (hereafter ‘R v. Vye’) and by the House of
Lords in R v. Aziz [1995] 3 WLR 53. The good-character direction has
therefore come to be known as the ‘Vye direction’. V, a 50-year-old man
with no previous convictions, appealed on the ground that the judge had
failed properly to direct the jury on his good character. W, a 35-year-old
man with no previous convictions, appealed on the basis that while the
judge had directed the jury on the relevance of his good character to his
credibility, he should also have given a direction on its relevance to the
unlikelihood that he had committed the offence charged (the trial judge,
following R v. Berrada (1989) 91 Cr App R 131 (CA), had felt that the
propensity direction was optional). Both V and W had their convictions
quashed, and the Court of Appeal laid down clear guidance for trial
judges when giving directions on the accused’s good character, removing
the uncertainty over when a propensity direction should be given: first, it is
obligatory for the judge to give a direction on the relevance of the
accused’s good character to his credibility if he has testified and/or made
an admissible pre-trial exculpatory statement (the credibility direction);
second, it is in all cases obligatory for the judge to give a direction on the
relevance of the accused’s good character to the likelihood of his having
committed the offence charged (the propensity direction). The Court went
on to state, however, that the trial judge retains a discretion as to how the
good-character direction should be tailored to the particular circum-
stances of the case and the judge ‘would probably wish to indicate ... that
good character cannot amount to a defence’. Where the judge rules that
the accused is of ‘good character’, but no Vye direction is given, an appeal
will be successful if that failure can be said to have threatened the safety of
the conviction (R v. Micallef (1993) The Times 26.11.93 (CA), R v. Durbin
[1995] 2 Cr App R 84 (CA), Rv. Fulcher [1995] 2 Cr App R 251 (CA), R v.
Howell [2001] EWCA Crim 2862).

So long as the two limbs of the direction are given, it is not necessary for
the judge to use any particular form of words (R v. Miah [1997] 2 Cr App
R 12 (CA)), save that the direction is not to be given as a series of
rhetorical questions but in the form of a clear affirmative statement and it
is necessary to explain to the jury that the accused’s good character is
something which they should take into consideration (R v. Lloyd [2000] 2
Cr App R 355 (CA), R v. Scranage [2001] EWCA Crim 1171). However,
the Vye direction should not be qualified with a suggestion that the
accused’s good character might carry less weight where the allegation is
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one of spontaneous conduct, particularly if the accused has been working
(and kept his good character) in a job where spontaneous incidents are
common (R v. Fitton [2001] EWCA Crim 215).

In Rv. Aziz [1995] 3 WLR 53 (HL) it was made clear that the reference
in R v. Vye to pre-trial exculpatory statements was a reference to
statements admissible as an exception to the hearsay rule as a form of
testimonial evidence — that is, the exculpatory parts of a ‘mixed statement’
(7.1.1 post). In other words, it is mandatory to give the two limbs of the
Vye direction if the accused is of good character and has testified in court
or made a pre-trial mixed statement which has been adduced by the
prosecution. The three co-accused in that case were nominally of good
character in the sense of having no (or no relevant) convictions, but
evidence came out during their trial of misconduct on the part of two of
them: Y and T had both admitted making false mortgage applications and
had respectively admitted lying to Customs officers and failing to declare
income to the Inland Revenue. The House of Lords held that while a two-
limbed Vye direction should be given if an accused is of good character in
the sense of having no (or no relevant) convictions, the judge would need
to qualify that direction to take into account any disclosed criminal
conduct to ensure the jury are given a ‘fair and balanced picture’, save that
the trial judge retains a limited discretion to dispense with the Vye
direction altogether (that is, to hold that the accused is not a person of
good character) if the revealed criminal conduct would make any such
direction an ‘insult to common sense’. In other cases where the accused
has a blemished character the judge must treat the accused as a person of
good character and give a qualified direction.

It follows that if the accused has admitted his guilt and been cautioned
in respect of other misconduct, his absence of previous convictions will not
necessarily entitle him to a full Vye direction. In R v. Martin [2000] 2 Cr
App R 42 (CA), for example, it was held that the accused’s two cautions
for possessing an offensive weapon justified the judge’s decision to give a
direction without the propensity limb. The accused had been on trial for
two robberies (during which he had been armed with a hammer) and it
would have been ‘absurd’ and ‘misleading’ to direct the jury on
propensity. By contrast, in R v. Sanchez [2003] EWCA Crim 735, a case
of drug smuggling, it was held that the judge had been entitled to give only
the propensity direction in respect of the accused’s lack of previous
convictions, on the basis that her caution for shoplifting had been relevant
to her credibility as a witness. In R v. S [2000] All ER (D) 1482 the Court
of Appeal stated that it would only exceptionally interfere with the way
the judge had exercised his discretion in cases such as this, and listed four
factors to be taken into consideration: (i) whether the offence for which
the accused has been cautioned affects his veracity as a witness; (ii) the
similarity of that offence to the offence charged; (iii) the seriousness of
that offence; and (iv) the time which has passed between the caution and
the trial. R v. Clarius [2000] All ER (D) 951 is one such exceptional case.
The 20-year-old accused, on trial for unlawful wounding, had no previous
convictions but had been cautioned six years earlier for stealing an
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umbrella. The trial judge limited the good-character direction to the
credibility limb, making no reference to the accused’s lack of propensity to
commit the sort of offence charged. The Court of Appeal allowed the
appeal because the claim to good character had not been spurious and the
theft was wholly irrelevant to the question of propensity. Both limbs of the
Vye direction should have been given.

Needless to say, if the judge rules that the accused is not of good
character then neither limb of the Vye direction should be given, even
though the accused has no previous convictions. In R v. Zoppola-Barraza
[1994] Crim LR 833 the accused (who had no convictions) was charged
with smuggling cocaine but only a credibility direction was given, as he
had admitted smuggling gold and jewellery into the UK on previous
occasions. It was conceded by the prosecution on appeal that if he was to
be regarded as a man of previous good character a propensity direction
ought to have been given too. The Court of Appeal dismissed the appeal,
however, as it would have been ‘an affront to common sense’ to direct the
jury on either the propensity limb or the credibility limb given the gravity
of the blemish to his character. ZB had not been a person of previous good
character, no direction had been necessary and the direction on credibility
the judge had given had been an undeserved bonus for him (R v. Durbin
[1995] 2 Cr App R 84 (CA) at p. 89).

3.4.3 Qualifying the Vye Direction

In both Rv. Vye [1993] 1 WLR 471 (CA) and R v. Aziz [1995] 3 WLR 53
(HL) it was accepted that the mere absence of convictions could amount
to ‘good character’; but it was also felt that the accused could be entitled
to this label, and therefore a two-limbed direction, even though he had
been convicted of some misconduct in the past or had committed some
past or recent criminal conduct for which he had not been convicted, save
that in such cases the direction would need to be qualified by additional
words.

It is perhaps understandable that the absence of criminal convictions, as
opposed to positive evidence of good character, should be regarded as
relevant to credibility and law-abiding propensity, but it is difficult to
understand why the accused should be regarded as a person of good
character when there is actual evidence before the jury that he is not.
Nevertheless, in R v. Aziz the House of Lords held that both Y and T were
of ‘good character’, and so entitled to the two limbs of a (qualified) Vye
direction, notwithstanding their admitted criminal conduct and the fact
that neither of them had been able to adduce any positive evidence of good
character. This sort of reasoning is likely to lead to some very bizarre
directions. Consider, for example, R v. Anderson [1990] Crim LR 862
where the accused was a police officer charged with raping a woman in his
patrol car. He had no previous convictions and asserted that the
complainant had consented to sex with him. His evidence was not
believed, he was convicted and he appealed on the basis of an inadequate
direction on his ‘good character’. His conviction was quashed by the
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Court of Appeal because it was felt he had been entitled to a direction on
the relevance of his character to his credibility and to his law-abiding
disposition. He was of ‘good character’ even though he had admitted
having sex with a woman in his patrol car while on duty as a uniformed
officer. In R v. Durbin [1995] 2 Cr App R 84 (CA) the accused, a truck
driver charged with importing cannabis, was held to be of ‘good character’
even though he had previous convictions for offences of dishonesty (albeit
spent), had lied to prosecution witnesses, and had admitted smuggling
computer parts across Europe for reward at the time of the alleged
offence. He was therefore entitled to a qualified Vye direction, regardless
of the fact that the evidence suggested he was of bad character. The case of
R v. Soukala-Cacace [1999] All ER (D) 1120 (99/335/Z4) provides a more
recent but equally bizarre example. The accused was convicted of a
number of dishonesty offences (relating to false statements in her
applications for charge cards and a hire purchase agreement in 1997)
and appealed on the ground that, having no previous convictions, the
judge should have given the jury a good-character direction on both
propensity and credibility (rather than just the former). The fact is,
however, that she was not of good character. She had falsely claimed to be
a doctor when changing her driving licence and applying for a bank
account in 1994, and had falsely claimed to be unemployed in a county
court application form. Nevertheless, the Court of Appeal held that ‘there
was no justification for departing from the conventional direction’ and ‘if
any tailoring was called for, it should have been in [her] favour’. She had
been entitled to an unqualified two-limbed direction because her defence
of marital duress had depended heavily on the jury’s assessment of her
credibility.

Assuming for the sake of argument that there is some logic in holding a
blemished accused to be of good character, there is considerable
uncertainty over how blemished an accused’s character needs to be before
he loses that status and the right to the Vye direction. Durbin was of good
character, but Zoppola-Barraza was not (a distinction justified by the
Court of Appeal in R v. Durbin on the ground that Durbin’s lies and
smuggling related to the circumstances of his alleged drug smuggling,
while Zoppola-Barraza’s misconduct had not been so connected). In R v.
Akram [1995] Crim LR 50 (CA) the accused’s admission that he had used
heroin in the past disentitled him from being regarded as a person of good
character when on trial for drugs offences, whereas in R v. Anderson [1990]
Crim LR 862 the police officer’s serious misconduct did not disentitle him
from that status. Soukala-Cacace was a person of good character even
though the evidence suggested she had a disposition to commit the type of
offence with which she had been charged.

A further problem the courts have had to address is whether a person
charged with more than one offence arising out of the same incident is
entitled to be regarded as a person of good character when he has no
previous convictions but has pleaded guilty to one of the less serious
charges on the indictment. In R v. Teasdale (1993) 99 Cr App R 80 the
accused was charged with, and pleaded not guilty to, causing grievous
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bodily harm with intent but pleaded guilty to an alternative charge of
assault occasioning actual bodily harm (which was not revealed to the
jury). The trial judge recognised that the outcome of the trial depended on
the jury’s assessment of the conflicting testimony of the accused and the
victim, and therefore the credibility of these two witnesses, but he made no
reference to the accused’s character, even though she had no previous
convictions, on the ground that she had admitted the lesser assault. The
Court of Appeal held that she had still been a person of good character
and so entitled to a Vye direction (see also R v. Richens [1993] 4 All ER
877 (CA)). R v. Teasdale was distinguished in R v. Challenger [1994] Crim
LR 202, however. In that case the accused, who had no previous
convictions, pleaded guilty to simple possession of cannabis but not guilty
to the more serious alternative charge of possession with intent to supply
and to the charge of possession of an offensive weapon. The trial judge
refused to give any character direction and the accused appealed. The
Court of Appeal held that the decision in R v. Teasdale applied only to
situations where the accused pleaded guilty to a less serious alternative
charge, and not in a case such as this where there was an offence which
stood independently. The accused had ceased to be a person of
unblemished character as soon as he had pleaded guilty to possession
and a Vye direction was therefore no longer obligatory (see also R v.
Shepherd [1995] Crim LR 153 (CA)).

Where the accused has previous convictions which are spent under the
Rehabilitation of Offenders Act 1974 (16.5.4.1 post) the judge has a
discretion to rule that he is a person of good character. According to the
Court of Appeal in R v. Nye (1982) 75 Cr App R 247 (at p. 250):

‘It may well be that the past spent conviction happened when the
defendant being tried was a juvenile, for instance for stealing apples, a
conviction of many years before. In those circumstances quite plainly a
trial judge would rule that such a person ought to be permitted to
present himself as a man of good character. At the other end of the
scale, if a defendant is a man who has been convicted of some offence of
violence and his conviction has only just been spent and the offence for
which he is then standing trial involves some violence, then it would be
plain that a trial judge would rule that it would not be right for such a
person to present himself as a man of good character. The essence of
this matter is that the jury must not be misled and no lie must be told to
them about this matter.’

In Rv. H[1994] Crim LR 205 the accused was charged with rape and
indecent assault. As his only previous conviction was a spent one for
possession of an airgun 12 years earlier, the Court of Appeal felt that he
was a man of good character. The same approach was adopted in R v.
Burnham [1995] Crim LR 491 (CA) where the accused, on trial for affray,
had one spent conviction for criminal damage, and in R v. Davis [2003]
EWCA Crim 402 where the accused, on trial for handling stolen goods,
had spent convictions for criminal damage and threatening behaviour (see
also R v. Heath (1994) The Times 10.2.94 (CA)). So long as the judge
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exercises his discretion properly the Court of Appeal will not interfere,
even if other judges would have taken a different view (R v. Bailey [1989]
Crim LR 723 (CA), R v. Bett [1999] 1 Cr App R 361 (CA)).

The Court of Appeal’s decision in R v. Nye (1982) 75 Cr App R 247
makes it quite clear that even if a blemished accused has been ruled to be a
person of good character the jury must not be misled. In particular, they
must not be told that the accused has no convictions (R v. O Shea (1993)
The Times 8.6.93 (CA)). It seems, however, that when giving the Vye
direction in such cases it may not always be necessary to reveal the fact of
his spent convictions to the jury (R v. Durbin [1995] 2 Cr App R 84 (CA) at
p. 92). If the accused has recent convictions which, though not spent, are
felt to be irrelevant to the present charge, it is still permissible for the judge
to rule that he is of good character. For example in R v. Timson [1993]
Crim LR 58 (CA) a solicitor on trial for legal aid fraud was felt to be of
good character when his only blemish was a recent drink-driving
conviction.

How the words of the Vye direction should be modified in cases where
the accused has a blemished character has not been explained by the Court
of Appeal, so it is left entirely to the ingenuity of the trial judge. As
Munday notes ([1997] Crim LR 247 at pp. 251-2), this is likely to be
difficult for the judge and perhaps even more difficult for the jury to
understand considering the contradictions involved. In fact the accused
might be better off not having a good-character direction given at all as
the jury would have their attention expressly drawn to his previous
misconduct (a point recently acknowledged by the Privy Council in Shaw
v. R[2001] 1 WLR 1519). The difficulties inherent in the English approach
to the accused’s character have deterred other common-law jurisdictions
from following R v. Vye [1993] 1 WLR 471 (CA) and R v. Aziz [1995] 3
WLR 53 (HL). The majority of the New Zealand Court of Appeal in R v.
Falealili [1996] 3 NZLR 664 declined to hold that the mere absence of
previous convictions warrants a good-character direction (reflecting the
approach adopted in the pre-Vye case of R v. Buzalek [1991] Crim LR 116
(CA)). The accused in New Zealand who has a good character will usually
be entitled to the two-limbed direction, but there must be positive evidence
that he has a good character. In the words of Henry J (at p. 667):

‘We think there are logical difficulties with the proposition that an
absence of previous convictions is in itself evidence establishing a
person’s good character. It may be a factor in assessing good character,
but standing on its own it is generally neutral. A person of bad repute
may well have no convictions. We do not think it necessary for
directions to be given merely because absence of previous convictions
has been elicited.’

The problems which have arisen in England and Wales in recent years
are therefore unlikely to arise in New Zealand: if a person has no
convictions but has committed some criminal conduct prior to or at the
same time as the alleged offence, or even if his only evidence of bad
character comprises spent convictions, then he will not be entitled to a
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good-character direction (unless there is positive evidence of good
character) and the jury will not have to try to make sense of the qualified
Vye direction. Thomas J went further, suggesting in dissent that a good-
character direction should not be mandatory, even if there is positive
evidence of good character, as every criminal trial is factually unique and
it should lie within the judge’s discretion whether a direction is or is not
appropriate. It is this approach which was adopted by the majority of the
High Court of Australia in Melbourne v. R (1999) 198 CLR 1 (reaffirming
the test established in Simic v. R (1980) 144 CLR 319 (HCA)). McHugh J
summarised the position (at p. 14):

“The ... trial judge must retain a discretion as to whether to direct the
jury on evidence of good character after evaluating its probative
significance in relation to both (a) the accused’s propensity to commit
the crime charged; and (b) the accused’s credibility. The judge may
conclude that the good character evidence adduced is of probative
significance in relation to (a) only, (b) only, both (a) and (b) or neither
(a) nor (b), and can direct (or not direct) the jury accordingly ... Two
considerations lead me to this conclusion. First, the difference between
the use of good character evidence and the use of bad character
evidence in a criminal trial is logically anomalous and, while that
difference is too deeply rooted in the law to be removed by judicial
decision, it should not be widened. Second, in cases where good
character evidence has no logical connection with the elements of the
offence, a mandatory direction is likely to divert the jury from properly
evaluating evidence which more directly and logically bears upon the
guilt of the accused ...

Whether the House of Lords will revert to the former position, where
any direction was discretionary, remains to be seen, but at present it seems
unlikely. The Privy Council applied R v. Aziz [1995] 3 WLR 53 (HL) to the
Caribbean states accepting its jurisdiction in Barrow v. R [1998] 2 WLR
957, but it is to be noted that the Court of Appeal has indicated a degree of
dissatisfaction with the present approach:

‘Ever since the law started to lay down what a jury must be told as to
the effect of good character nearly 30 years ago in Bellis [1966] 1 WLR
234 there has been trouble. Could the jury perhaps be allowed to work it
out for themselves? We are, however, bound by the case of Vye...” (R v.
Wood [1996] 1 Cr App R 207 at p. 218)

The Hong Kong Court of Final Appeal has also adopted a more flexible
approach, based on the exercise of judicial discretion to ensure a fair and
balanced summing-up:

‘The Vye rules, applied in practice, might be highly artificial. They
might amount to no more than the incantation of a well-worn formula.
The need to heavily qualify the direction, to avoid an affront to
common sense, might make the words virtually meaningless. This is
liable to induce cynicism and despair on the part of trial judges, and



102 Evidence

lower the standing of the law in the eyes of juries. It might also confuse
the jury.” (Tang Sui Man v. HKSAR (1997-1998) 1 HKCFA 107 at
p. 130)

3.4.4 The Relevance of a Bad Co-accused

In Rv. Vye [1993] 1 WLR 471 the Court of Appeal also had to consider
the position where there are several co-accused of whom only some are of
good character. S, a man with previous convictions, had been tried with
his co-accused, H, who had no convictions apart from one ‘peccadillo’
when he was 16. The judge had directed the jury in respect of H’s good
character, and S appealed on the basis that his own (undisclosed) bad
character had been highlighted as a consequence. The Court held that H
had been entitled to a good-character direction notwithstanding having S
as a co-accused; and while it was recognised that the judge has a discretion
to comment on the co-accused’s bad character and may, for example,
warn the jury not to speculate about his character, there is no obligation to
give any such direction (see also R v. Houlden (1993) 99 Cr App R 245
(CA) and R v. Durbin [1995] 2 Cr App R 84 (CA)). In R v. Cain (1993) 99
Cr App R 208 there were two co-accused: H, of good character, and C, of
bad character. The Court of Appeal confirmed that H had been entitled to
both the credibility and propensity limbs of the Vye direction and this was
so even though C’s previous convictions had been revealed during the trial
(at his own request). It was also held, however, that the trial judge should
have told the jury that C’s bad character was relevant only to his
credibility, for otherwise the jury might have assumed (quite logically) that
C’s convictions were evidence of a criminal propensity in the same way
that H’s good character was relevant evidence of her law-abiding
propensity.

This rule, that the ‘good’ accused is entitled to a Vye direction
notwithstanding the adverse effect it may have on his ‘bad’ co-accused, is a
further manifestation of the general principle established in R v. Miller
(1952) 36 Cr App R 169 (Assizes) that the judge retains no discretion to
exclude admissible evidence adduced or elicited by the accused just
because it would unduly prejudice his co-accused’s defence.

3.4.5 Rebutting the Accused’s Good-character Evidence at
Common Law

Evidence of the accused’s bad character may be adduced by the
prosecution at common law to rebut the accused’s evidence of his good
character. In R v. Rowton (1865) Le & Ca 520, R, on trial for indecently
assaulting a 14-year-old boy, had called witnesses to give evidence of his
good character as a ‘moral and well-conducted man’ and the prosecution
witness called to rebut this evidence gave his opinion that R was ‘a man
capable of the grossest indecency and the most flagrant immorality’. R
was convicted of indecent assault and appealed. The Court for Crown
Cases Reserved held that if the accused has adduced admissible evidence
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of his good reputation the prosecution are entitled to rebut that evidence
by adducing evidence of his bad reputation, but not specific examples or
individual opinions of the accused’s bad character. The witness’s opinion
should not have been admitted and R’s conviction was therefore quashed.
R did not give evidence himself because the accused was not then
competent to testify. If the accused puts his good character in issue and
testifies he may be cross-examined on his bad character (including his
previous convictions) under s. 1(3)(ii) of the Criminal Evidence Act 1898
to undermine his credibility as a witness (see 4.4 post).

Where the evidence of the accused’s good reputation has been given by
a defence witness called for that purpose the prosecution may cross-
examine that witness on whether he is aware of the accused’s bad
reputation in order to show that he is mistaken and that his testimony
should not be relied on. Further, the witness may also be cross-examined
by the prosecution on whether he is aware of the accused’s previous
convictions (R v. Redd [1923] 1 KB 104 (CCA), R v. Winfield (1939) 27 Cr
App R 139 (CCA)). If the witness denies any such knowledge it would
appear that the convictions can be proved (R v. Redd). If it is permissible
to adduce evidence of the accused’s convictions it can only be for the
purpose of rebutting the good-character evidence (of reputation) which
has been given; the evidence would be inadmissible if tendered merely to
show the witness’s understanding is wrong, because of the rule on the
finality of answers on collateral matters (16.5.2 post). The common law on
the admissibility of bad-character evidence governs two other possible
situations where the accused has failed to testify: first, where the accused
or his counsel has cross-examined a witness called by his co-accused or the
prosecution to elicit evidence of his good character; and, second, where a
defence witness called to give evidence relating to the case has volunteered
evidence of the accused’s good character. In R v. Redd the Court of
Criminal Appeal held that in the latter type of case the defence witness
should not be cross-examined by the prosecution on the accused’s
previous convictions.

The prosecution cannot adduce evidence of the accused’s bad character
in rebuttal at common law unless the accused has put his character in
issue. If the accused refuses to testify and, instead of adducing or eliciting
evidence of his good character, he or his counsel simply attacks the
character of a prosecution witness, the accused does not run the risk of
having his bad character admitted (R v. Butterwasser [1948] 1 KB 4
(CCA)) — although he does run the risk of having an adverse inference
drawn from his failure to testify (9.3.2 post). If the accused testifies he may
be cross-examined on his bad character by virtue of the Criminal Evidence
Act 1898 (4.5-7 post).

In R v. Rowton (1865) Le & Ca 520 (CCCR) (at p. 531) it was said that
bad-character evidence adduced in rebuttal by the prosecution must be ‘of
the same character and confined within the same limits’ as the accused’s
good-character evidence: ‘as the prisoner can only give evidence of general
good character, so the evidence called to rebut it must be evidence of the
same general description, sh[o]wing that the evidence which has been given
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in favour of the prisoner is not true, but that the man’s general reputation
is bad’. There is, however, authority to suggest that the accused puts the
whole of his character in issue once he has adduced or elicited evidence of
his good reputation. The accused’s character is said to be ‘indivisible’. By
adducing evidence to show that one aspect of his character is ‘good’ he
allows the prosecution to adduce evidence in rebuttal of an entirely
different aspect of his character which is ‘bad’. In R v. Winfield (1939) 27
Cr App R 139 (CCA) the accused was on trial for indecently assaulting a
woman and he called a character witness who gave evidence of his
‘exemplary’ behaviour with regard to women. It was held that the
prosecution had been entitled to cross-examine that witness on the
accused’s previous convictions for offences of dishonesty: ‘If a prisoner
chooses to put his character in issue, he must take the consequences’.
Unfortunately it is not clear whether R v. Winfield is authority for the
position at common law as there is a conflict between the two reports of
this case. In R v. Winfield (1939) 27 Cr App R 139 it seems the accused did
not himself testify (although p. 141 suggests he possibly did) while R v.
Winfield [1939] 4 All ER 164 reports that the accused was himself cross-
examined, suggesting that the case is authority for the position under the
Criminal Evidence Act 1898 Act (4.4 post). Given the conflict between R v.
Rowton and R v. Winfield the latter case, if indeed it is a decision under the
common law, would seem to have been incorrectly decided. Nonetheless,
given that the accused’s character is indivisible under the 1898 Act, it may
safely be assumed that the same rule now operates in cases where the
accused fails to testify.

The common-law rule is of interest because it permits the admission of
the accused’s bad character to rebut a defence assertion of good character
even though the question of the accused’s credibility has not arisen. The
evidence may have a bearing on the credibility of the accused’s defence,
insofar as an affirmative defence manifests itself during the cross-
examination of prosecution witnesses, but the justification for admitting
this sort of evidence is to rebut his good-character evidence. In other
words, it is adduced to show the accused does not have the claimed law-
abiding propensity. Given that this evidence is unlikely to be regarded as
merely neutralising the good-character evidence, it would seem to have
evidential value suggesting the accused has a criminal propensity and for
that reason is more likely to be guilty. If this is correct, the rule is in effect
an exception to the general rule of prima facie inadmissibility which
governs similar fact evidence tendered by the prosecution.

The accused may adduce evidence to rebut his co-accused’s good-
character evidence, whether or not the co-accused testifies, so long as the
co-accused’s bad character is relevant to the accused’s defence (3.3.17
ante). In R v. Douglass (1989) 89 Cr App R 264, D1 and D2 were charged
with causing death by reckless driving on the basis that one or both of
them must have been responsible. D1 did not give evidence but the defence
put by his counsel was that D2 had been drinking and was solely
responsible. D1’s counsel also cross-examined a prosecution witness to
elicit good-character evidence that D1 had not drunk alcohol in the two
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years she had known him, implying that he, unlike D2, had not been
affected by alcohol at the time of the crash and that D2 was more likely to
have been responsible. D2 wished to elicit evidence of D1’s convictions for
serious motoring offences and offences of violence, dishonesty and drink-
driving, but the trial judge refused this application and D2 was convicted.
The Court of Appeal held that as D1 had put his own character in issue,
suggesting a propensity for non-reckless driving, D2 had been entitled to
elicit evidence of D1’s bad character to show his propensity for reckless
driving as it had been relevant to his defence.

Chapter Summary

e To be admissible an item of evidence must be ‘relevant’ to an issue or a collateral
fact (or an explanation of the background). However, logically relevant evidence
may be considered ‘irrelevant’, given its relatively low probative value, if its
admission cannot be justified in the light of countervailing considerations such as
the need to minimise undue prejudice, speculation, delay, expense, vexation and
the proliferation of collateral matters.

e The test for determining the admissibility of evidence of a party’s extraneous
misconduct or disposition (‘similar fact evidence’) to prove an issue is but one
aspect of the general discretion to exclude logically relevant evidence on the
ground that it is ‘irrelevant’. In criminal proceedings the judge will explicitly
‘balance’ the probative value of the (logically relevant) bad-character evidence
against the risk of causing the accused undue prejudice. However, some evidence
of extraneous misconduct may be prima facie admissible in criminal proceedings
on the ground that there is no risk that the jury will reason from disposition to
guilt, or because the evidence explains the ‘background’ to the case or forms part
of the res gestae.

e FEvidence of a party’s positive extraneous conduct is generally inadmissible to
demonstrate that he acted in the same way on a particular occasion. However, in
criminal proceedings the accused’s good character is admissible evidence that he
did not commit the alleged offence (and, where relevant, that he is a credible
witness). The positive disposition of a complainant who alleges that she was
sexually assaulted by the accused is also admissible to show that she did not
consent.

Further Reading

Stone, ‘The Rule of Exclusion of Similar Fact Evidence: England’ (1932) 46 Harvard
LR 954

James, ‘Relevancy, Probability and the Law’ (1941) 29 California LR 689

Trautman, ‘Logical or Legal Relevancy — A Conflict in Theory' (1952) 5 Vanderbilt
LR 385

Hoffmann, ‘Similar Facts After Boardman' (1975) 91 LQR 193

Carter, ‘Forbidden Reasoning Permissible” (1985) 48 MLR 29

Allan, ‘Similar Fact Evidence and Disposition’ (1985) 48 MLR 2563

Munday, ‘What Constitutes Good Character?” [1997] Crim LR 247

Redmayne, ‘The Relevance of Bad Character’ (2002) CLJ 684

Law Commission Consultation Paper No. 141 (1996)

Law Commission Report, Law Com No. 273 (2001)

Criminal Justice Bill (2003), Part 11, Chapter 1
and Explanatory Note (www.publications.parliament.uk)




106

4 The Criminal Evidence
Act 1898

It has been seen that the accused’s good character is admissible for the
purpose of bolstering his credibility as a witness and to show he has a law-
abiding propensity (3.4 ante). It has also been seen that evidence of the
accused’s propensity in other respects (that is, similar fact evidence of his
bad character) is inadmissible unless its probative value is sufficiently high
to justify its admission despite the risk of any undue prejudice (3.3 ante).
Section 1 of the Criminal Evidence Act 1898 governs the extent to which
the accused may be cross-examined on his bad character to undermine his
credibility as a witness. Unlike admissible similar fact evidence, which is
directly relevant to whether the accused is guilty of the offence charged,
such cross-examination is only indirectly relevant to his guilt. It is intended
to show that because of his dissolute character his testimony, and
therefore his defence, should not be believed.

One of the reasons for cross-examining a witness is to undermine his
credibility, and an effective way of doing this is to question him on his past
illegal or immoral conduct. By bringing out the witness’s moral failings the
tribunal of fact is encouraged to think less kindly of him as a person and
therefore to attach less weight to his testimony. A witness who has been
guilty of misconduct in the past is represented as a person who cannot be
trusted to tell the truth on oath. Moreover, evidence of the witness’s
previous convictions (or evidence showing bias or a dishonest reputation)
may be adduced if he refuses to accept the truth of the allegations made
against him (16.5.4 post). However, if the prosecution or a co-accused were
entitled to cross-examine the accused on his bad character as of right, there
would be a real danger that he would not get the fair trial to which he is
entitled at common law (even if the trial would be regarded as fair by the
European Court of Human Rights). This would have the knock-on effect
of deterring accused persons from testifying in their own defence. The
accused has therefore been given a degree of protection — a ‘shield’ — from
cross-examination on his bad character which he will lose only in certain
circumstances. Both the shield itself, and the circumstances in which he
runs the risk of losing it, are set out in s. 1 of the 1898 Act.

If the accused does not testify there is of course no possibility of his
being cross-examined as to credit, and the admissibility of his bad
character is governed by the common law (3.3—4 ante). If, however, the
accused gives evidence in chief which results in the loss of his shield, but he
then refuses to allow himself to be cross-examined, the prosecution may
still adduce evidence of his bad character to undermine his credibility (R v.
Forbes [1999] 2 Cr App R 501 (CA)).
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4.1 The Compromise

There was, until the mid-nineteenth century, a general prohibition on
interested parties being able to give sworn evidence, whether in civil or
criminal proceedings, and although a number of statutes prior to 1898
allowed the accused to testify in his own defence in certain situations, it
was not until s. 1 of the Criminal Evidence Act 1898 Act came into force
that this right (now found in s. 53(1) of the Youth Justice and Criminal
Evidence Act 1999) was extended to cover all criminal proceedings.

With Parliament’s decision to allow the accused to testify in his own
defence, it was necessary to address the issue of his being cross-examined.
In 1898 witnesses could already be cross-examined as to their credit on, for
example, their previous convictions and if they denied having any such
convictions, evidence to the contrary could be proved in rebuttal (16.5.4.1
post). But other witnesses are in a different league from the accused. If a
witness (who is not a party) has his bad character elicited in cross-
examination the personal consequences for him are generally bearable. It is
the party relying on the witness who suffers so far as the trial is concerned.
The situation is very different for the accused — if his previous misconduct
is raised in cross-examination there is a real danger that he and his defence
will be unduly prejudiced. To bring out the accused’s previous convictions
in cross-examination is likely to create in the minds of the jurors or
magistrates not only a feeling that he is less credible as a witness but also a
degree of moral and/or reasoning prejudice against him, with the real
possibility that he will be judged not so much on the admissible evidence
but on his doubtful moral standing (see 3.3.2 ante). Accordingly,
Parliament had to introduce special measures to ensure that any accused
who took advantage of his right to testify would receive a fair trial, for
otherwise no accused with any sizeable record would give evidence in his
own defence. However, to have given the accused absolute immunity from
cross-examination on his character would have been unfair to the
prosecution and any co-accused. Evidence considered relevant to his
credibility as a witness would have been kept from the jury, and yet he
would have retained his own right to cross-examine the witnesses called by
any co-accused or the prosecution on their previous convictions.

To overcome these problems Parliament effected a compromise by
including in s. 1 of the Act two important provisions governing the cross-
examination of the accused. The first (formerly s. 1(e), now s. 1(2))
exposes the accused to cross-examination on his alleged involvement in the
offence charged, removing his common-law privilege against self-
incrimination in respect of that offence (Maxwell v. DPP [1935] AC 309
(HL) at p. 318). The second (formerly s. 1(f)), now s. 1(3)) gives the
accused a degree of protection (his ‘shield’) from cross-examination on his
bad character. But s. 1(3) is qualified by three exceptions which allow the
accused’s shield to be lost in certain circumstances. Sections 1(e) and 1(f)
became ss. 1(2) and 1(3) respectively with effect from 24 July 2002 by
virtue of Schedule 4 to the Youth Justice and Criminal Evidence Act 1999
(and SI 2002 No. 1739).
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Section 1 of the Criminal Evidence Act 1898 now provides as follows:

(2) A person charged in criminal proceedings who is called as a witness
in the proceedings may be asked any question in cross-examination
notwithstanding that it would tend to criminate him as to any
offence with which he is charged in the proceedings.

(3) A person charged in criminal proceedings who is called as a witness
in the proceedings shall not be asked, and if asked shall not be
required to answer, any question tending to show that he has
committed or been convicted of or been charged with any offence
other than one with which he is then charged, or is of bad
character, unless —

(1) the proof that he has committed or been convicted of such
other offence is admissible evidence to show that he is guilty
of an offence with which he is then charged; or

(i1)) he has personally or by his advocate asked questions of the
witnesses for the prosecution with a view to establish his own
good character, or has given evidence of his good character,
or the nature or conduct of the defence is such as to involve
imputations on the character of the prosecutor or the
witnesses for the prosecution or the deceased victim of the
alleged crime; or

(iii) he has given evidence against any other person charged in the
same proceedings.

In s. 1(3) the term ‘character’ has a broader meaning than at common
law (R v. Dunkley [1927] 1 KB 323 (CCA) at p. 329; see also Stirland v.
DPP[1944] AC 315 (HL) at p. 325 and Selvey v. DPP [1968] 2 WLR 1494
(HL) at p. 1514; ¢f. Jones v. DPP[1962] 2 WLR 575 (HL) at p. 623). If the
accused’s bad character can be revealed by virtue of one of the exceptions,
for example because he claims to be of good character, the prosecution
and/or co-accused need not limit their cross-examination to evidence of
his bad reputation. Evidence of specific incidents (such as previous
convictions) may be revealed. Similarly, the accused may put his good
character in issue for the purposes of the first limb of s. 1(3)(ii) by referring
to his own specific meritorious acts (as, for example, in R v. Samuel (1956)
40 Cr App R 8 (CCA)) and may be cross-examined under the second limb
of s. 1(3)(i) on his bad character if he casts specific imputations on the
character of a prosecution witness. This approach was reaffirmed by the
Court of Appeal in R v. Carter (1996) 161 JP 207 where it was held that
‘bad character’ in s. 1(3) encompasses not only the accused’s criminal
record but also reputation and disposition, and that cross-examination on
the accused’s discreditable behaviour in relation to a civil claim fell within
the scope of the subsection. This broad interpretation makes sense. If
character were limited to general reputation the accused would find it
difficult to give evidence of his own good character, whereas s. 1(3)(ii)
recognises his right to do so; and if ‘imputations’ covered nothing other
than allegations of bad reputation, the accused would be able to maintain
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his shield even after alleging that prosecution witnesses had committed
serious acts of misconduct.

The two subsections apply to any accused who gives evidence, even if he
does not give evidence in support of his own defence but merely supports a
co-accused (R v. Rowland (1909) 3 Cr App R 277 (CCA)). The phrase
‘charged with any offence’ in s. 1(3) has been interpreted to mean ‘accused
before a court’ (Stirland v. DPP [1944] AC 315 (HL) at p. 323). But,
though it is not necessary for there to have been a conviction, an acquittal
must satisfy the paramount test of relevance to justify its being raised in
cross-examination. In Maxwell v. DPP [1935] AC 309 the accused was
alleged to have unlawfully killed a woman upon whom it was said he had
performed an illegal abortion. He gave evidence of his good character and
the prosecution cross-examined him pursuant to s. 1(3)(ii) of the Act on
his previous acquittal following a similar charge. The House of Lords held
that this charge should not have been raised as the mere fact that he had
been acquitted of an offence was relevant neither to any issue at the trial
nor to the accused’s credibility as a witness. This does not mean that an
acquittal will always be irrelevant, however, for otherwise the inclusion of
‘charged with any offence’ in s. 1(3) would be otiose. In Maxwell v. DPP
Viscount Sankey LC gave the example of the accused having given
evidence at an earlier trial, following which he was acquitted, which
contradicts the evidence given by him during the subsequent trial. Cross-
examination on the inconsistencies would be relevant to his credibility at
the later trial. Conversely, the accused’s credibility may be undermined by
his having advanced the same or a similar defence on another occasion. In
R v. Williamson [2003] EWCA Crim 544, a trial for possession of cannabis
with intent to supply, the co-accused was permitted to cross-examine the
accused under s. 1(3)(iii) in respect of a similar charge of possession with
intent for which a prosecution was pending. The accused’s defence in the
instant case and the defence disclosed in the other case were similar,
insofar as they each comprised a claim that the drugs had come into the
accused’s immediate vicinity without his being aware of the fact, and this
was relevant to his credibility. Furthermore, where evidence of other
alleged criminal conduct has been given against the accused at earlier trials
(for that conduct) but the trials resulted in his being acquitted, and that
evidence is nonetheless sufficiently probative to be admitted in the instant
trial as similar fact evidence of his guilt on the basis that he did commit
those other offences (R v. Z [2000] 3 WLR 117 (HL), 3.3.6 ante), it should
be possible for the evidence of the allegations to be elicited in cross-
examination under an exception to s. 1(3) if it has not already been
adduced.

4.2 The Relationship Between Subsections (2) and (3)

The meaning of and relationship between the two subsections have been
described as a ‘nightmare of construction’ (R v. Anderson [1988] 2 WLR
1017 (CA) at p. 1023). Subsection (2) permits ‘any question’ notwith-
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standing that it would tend to criminate the accused as to any offence with
which he is charged. Subsection (3) prohibits ‘any question’ tending to
show that the accused has committed or been convicted of or been charged
with any other offence or is of bad character. And yet questions prohibited
by subsection (3) will often tend to criminate the accused as to the offence
charged and therefore seem to be permitted by subsection (2). Moreover,
subsection (3) is qualified by exception (i) which permits questions
otherwise prohibited if proof that the accused has committed or been
convicted of the other offence is ‘admissible evidence to show that he is
guilty of an offence with which he is then charged’.

In short, subsection (3) sets out the general prohibition on questions
which might be called ‘indirectly incriminating’, that is questions on
extraneous matters which suggest that the accused is of bad character. As a
general rule no question may be asked about the accused’s bad character
whether such evidence be directly relevant to the question of guilt (that is,
similar fact evidence) or indirectly relevant to his guilt (that is, evidence
suggesting that his testimony ought not to be believed). Subsection (2)
allows questions which might be called ‘directly incriminating’, that is any
questions which are logically relevant to an issue or the accused’s
credibility as a witness other than questions which suggest the accused is
guilty or lacking in credibility on account of his bad character. The
prohibition in subsection (3) is subject to three important exceptions.
Exception (i) allows questions relating to other offences the accused has
committed to prove he is guilty of the offence charged. Such questions
might be described as ‘indirectly incriminating’, as they relate to other
offences, but the evidence thereby elicited is directly relevant to whether or
not the accused is guilty as charged. This is because the exception covers
offences committed by the accused which are admissible as similar fact
evidence at common law (or pursuant to a statutory provision) to prove
the accused’s guilt (see 3.3 ante). Exceptions (ii) and (iii) also allow
‘indirectly incriminating’ questions to be asked in certain circumstances,
but only for the limited purpose of undermining the accused’s credibility.
Thus, unlike similar fact evidence, bad-character evidence elicited under
these two exceptions is only indirectly relevant to whether the accused is
guilty.

Some questions may be aimed at eliciting evidence which is directly
relevant to an issue in the proceedings while giving rise to an incidental
reference to the accused’s bad character. The problem the courts have had
to grapple with is whether such questions may be asked under subsection
(2), notwithstanding the prohibition in subsection (3). This depends on
which subsection is paramount.

If subsection (3) is paramount no question which suggests previous
misconduct or immorality may be asked unless an exception applies. This
exclusionary interpretation would have the effect of preventing key
questions from being asked on matters which are directly relevant to an
issue if, incidentally, such questions would also reveal a bad-character
trait. For example, if the accused is on trial for handling stolen goods and
his defence is that he did not know or believe the goods were stolen, the
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exclusionary interpretation would prevent the prosecution from being able
to question him on his close friendship with the notorious burglar from
whom he bought the goods (see Cross, ‘The Criminal Evidence Act 1898’
(1962) 78 LQR 407 at p. 411). Although the questions would be directly
relevant to the issue of mens rea, they would incidentally suggest that the
accused has criminal associations and is therefore of bad character.
Similarly, if the accused raises an alibi which is exactly the same as the
alibi he raised at a previous trial, it would not be possible for the
prosecution to cross-examine him on the previous alibi as it would fall foul
of subsection (3), even though the questions would be directly relevant to
an issue, that is the truth or falsity of the accused’s defence. If subsection
(2) is paramount then any question which is directly relevant to an issue
may be asked even if it would incidentally suggest previous misconduct or
immorality. This inclusionary interpretation would broaden the scope of
permissible questioning under subsection (2) and narrow the scope of the
prohibition in subsection (3). The alleged handler could then be cross-
examined on his close friendship with the miscreant from whom he bought
the stolen goods; and the accused who has relied on a similar alibi at an
earlier trial could be cross-examined on those similarities. The practical
effect of this interpretation would be to render any question permissible so
long as it was relevant to an issue in the proceedings; and subsection (3)
would be limited to excluding questions on the accused’s bad character
which are relevant to nothing other than the collateral question of his
credibility. The problem with the inclusionary interpretation is that it
would render exception (i) otiose. Admissible similar fact evidence is
directly relevant to an issue and not just credibility. If questions on such
evidence were permissible under subsection (2) there would be no need for
exception (i). For this reason the exclusionary interpretation, whereby
subsection (2) is subservient to subsection (3), must be the correct
approach, although this was not the interpretation originally adopted.
In R v. Chitson [1909] 2 KB 945 the accused was charged with having
had unlawful intercourse with a 14-year-old girl, K. K gave evidence for
the prosecution and said that shortly after their act of intercourse the
accused told her he had previously done the same thing with another girl,
H. The prosecution were allowed to cross-examine the accused on whether
he had made that statement to K and whether he had actually had an
immoral relationship with H, who the prosecution suggested had been
under the age of 16 at the time. The accused replied that H had been over
16. Clearly the cross-examination suggested that the accused was of bad
character (that is, sexually immoral) and also that he might have
committed a criminal offence with H; but the questions were relevant to
an issue because his answers corroborated K’s testimony that it was the
accused who had been sexually involved with her. The Court of Criminal
Appeal adopted an inclusionary interpretation of the exceptions and held
that the questions had been properly put notwithstanding the incidental
suggestion of bad character. The Court did not explain whether the
questioning had been permissible under s. 1(2) or 1(3)(i) — the head-note
states s. 1(3)(i) — but since no evidence was adduced to prove that H had



112 Evidence

been under 16 at the time of her involvement with the accused s. 1(3)(i)
could not have been relevant and it must be seen as a decision under
s. 1(2). An exclusionary interpretation of the exceptions would have
prevented the accused from being asked the questions about the statement
to K and his relationship with H as the s. 1(3) prohibition would have
overridden s. 1(2) (see also R v. Kennaway [1917] 1 KB 25 (CCA)). In R v.
Kurasch [1915] 2 KB 749 the accused and four other co-accused were
charged with conspiring to defraud (by holding a mock auction) and the
accused testified that he was merely the employee of a Mrs D who
controlled the auction business. An exclusionary interpretation of the
exceptions would have prevented the prosecution from cross-examining
the accused on the fact that he and Mrs D were cohabiting as man and
wife because of the necessary implication of immorality, even though the
questions on their relationship would have been relevant to the question
whether his defence was true. Again the Court of Criminal Appeal held
that the questions had been properly put, suggesting an inclusionary
interpretation.

The meaning of the two subsections and the relationship between them
was addressed by the House of Lords in Jones v. DPP [1962] 2 WLR 575.
J was charged with the murder of a girl guide and at his trial he explained
that he had given a false alibi to the police as he had been ‘in trouble’
before. His true alibi, he said, was that he had been with a prostitute, and
he gave evidence that his wife had reacted stormily to his late return home
and that they had had conversations about a report of the girl’s
disappearance in their newspaper. The prosecution sought leave to
cross-examine him on his testimony in a trial a year earlier (for the rape of
a different girl guide, which had occurred a month before the murder)
during which he had raised a strikingly similar defence. The prosecution
submitted that the fact J had raised an identical defence on two occasions
would reveal to the jury how unlikely it was that he was telling the truth in
the present case. The judge allowed the cross-examination and, though no
mention was made of the nature of the earlier offence or his conviction,
other than references to his ‘explanation’ on ‘another occasion’ relating to
an ‘incident” which had been reported in their newspaper, J was convicted.
He appealed on the ground that he had done nothing to lose his s. 1(3)
shield and yet had been asked questions ‘tending to show that he has
committed or been convicted of or been charged with any offence’.

The question the House of Lords had to answer was whether it had been
permissible for the prosecution to question J on his earlier explanation
when that cross-examination had certainly implied he had been charged
with another offence. The majority (Lords Simonds, Reid and Morris) felt
that the questioning would not have been possible under s. 1(2) if s. 1(3)
had applied. However, the words ‘tending to show’ in s. 1(3) had to be
interpreted to mean ‘tending to reveal’ to the jury for the first time, and as
J had already mentioned he had been ‘in trouble’ s. 1(3) could no longer
prevent the prosecution’s questions. This was so even though the questions
went beyond the vague admission J had made. The majority view
amounted to an exclusionary interpretation of the exceptions: s. 1(2) sets
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out the questions which the accused may be asked, but this is subject to
s. 1(3) which sets out the questions the accused may never be asked unless
one of its exceptions applies. The majority accepted that s. 1(2) could be
interpreted in two ways: a broad (inclusionary) interpretation would allow
any question tending to persuade the jury of the accused’s guilt, but this
would result in a conflict between the two subsections; a narrower
(exclusionary) interpretation would restrict the class of questions to those
which did nothing other than directly connect the accused with the
commission of the offence charged (questions ‘directly relevant to the
charge’) and avoid any such conflict. The majority approved the
interpretation of Viscount Sankey LC in Maxwell v. DPP [1935] AC 309
(HL) (at p. 319) that s. 1(3) was ‘universal and absolute’ unless one of its
exceptions applied. In the words of Lord Morris (at p. 608):

‘All questions put to witnesses must satisfy the test of relevance and this
applies to questions put in cross-examination to an accused. If,
however, questions are proposed which can be regarded as relevant,
but which tend to show that he has committed or been convicted of or
has been charged with some offence other than that wherewith he is
then charged or is of bad character, such questions can only be put and
can only be allowed if they qualify within the permitting provisions of
[s. 1(3)] ... This means that even if the questions are relevant and have
to do with the issue before the court they cannot be asked unless
covered by the permitting provisions of [s. 1(3)].

It was fortunate for the prosecution that J had mentioned he had been
‘in trouble’ before, for otherwise he would have been immune to cross-
examination on his previous explanation despite its direct relevance to the
issue of his defence and the murderer’s identity. Lord Reid explained that
R v. Chitson [1909] 2 KB 945 (CCA) (and R v. Kennaway [1917] 1 KB 25
(CCA)) had been correctly decided but for the wrong reasons: the cross-
examination in those cases could be justified on the ground that the
accused’s misconduct had already been revealed to the jury.

The minority (Lords Denning and Devlin) adopted an inclusionary
interpretation: the questions had been properly allowed under s. 1(2)
which, it was felt, permitted any questions which were ‘directly relevant to
the offence charged’ or ‘relevant to the issue’ even if such questions
incidentally showed the accused had been charged with another offence.
J had given a detailed alibi and it was of direct relevance for the
prosecution to have shown his explanation was false and that he could be
identified as the murderer.

By virtue of the majority view, so long as the s. 1(3) prohibition remains
in place no question may be asked which would ‘indirectly incriminate’ the
accused unless an exception applies. Only ‘directly incriminating’
questions may be asked under s. 1(2). This means that questions which
are directly relevant to an issue cannot be asked if they would incidentally
suggest misbehaviour by the accused on another occasion. If the s. 1(3)
prohibition disappears then (subject to any other prohibition) any
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question may be asked whether it is ‘directly incriminating’ or ‘indirectly
incriminating’.

The accused benefits from the House of Lords’ interpretation as s. 1(3)
absolutely prohibits any cross-examination which would tend to show the
accused’s bad character unless one of the exceptions is triggered. In
practice, however, the strength of the accused’s protective shield has been
significantly undermined by the majority view that s. 1(3) ceases to have
any role to play if the accused’s character has been revealed to the jury
before his cross-examination. Indeed, the facts of Jones v. DPP [1962] 2
WLR 575 (HL) and Lord Reid’s interpretation of R v. Chitson [1909] 2
KB 945 (CCA) suggest that any mention that the accused has been in
trouble previously, even if made by a prosecution witness, could lose him
his shield. In R v. Anderson [1988] 2 WLR 1017 the accused, a member of
the IRA, was charged with conspiring to cause explosions in southern
England. Her ‘ambush’ defence was that her role as a member of the IRA
had been limited to acting as an escort to help escaped prisoners make
their way to continental Europe, and that the incriminating articles found
in her possession had been to assist her in that lesser conspiracy. The
prosecution were permitted to cross-examine her on the fact that she was
‘wanted’ by the police in Northern Ireland and that she would therefore
not have been given such an overt role by the IRA or wish to have
accepted it. The Court of Appeal held that because she had already
revealed her involvement in criminal activities with the IRA when giving
her evidence in chief s. 1(3) no longer applied, and the prosecution had
been able to cross-examine her on the fact that she was ‘wanted’ in
Northern Ireland. It would therefore seem that the accused’s s. 1(3) shield
will be lost in respect of any other misconduct if its prejudicial effect would
be no greater than the misconduct which has already been revealed.

4.3 Exception (i)

Under the first exception to s. 1(3) the accused may be cross-examined on
other offences he has committed or been convicted of where such offences
amount to ‘admissible evidence to show that he is guilty of an offence with
which he is then charged’. This exception covers evidence of other offences
admissible at common law or pursuant to a statutory provision to prove
the accused’s guilt of the instant charge. The most obvious example is
similar fact evidence of the accused’s earlier offences. It is important to
note, however, that while the exception permits cross-examination only on
offences the accused has ‘committed or been convicted of’, if the
prosecution are permitted to adduce in chief (that is, as part of their
case) similar fact evidence of a different kind, such as disreputable
behaviour not amounting to an offence, the evidence will already have
been revealed to the jury before the accused faces cross-examination, and,
by virtue of the decision of the House of Lords in Jones v. DPP [1962] 2
WLR 575 (4.2 ante), s. 1(3) will not provide the accused with any
protection against cross-examination on it.
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In the light of R v. Z[2000] 3 WLR 117 (HL) (3.3.6 ante) it is apparent
that the accused may be cross-examined on admissible similar fact
evidence which suggests that he ‘committed’ other offences even if he has
already been acquitted of them, whether or not the evidence has already
been adduced by the prosecution as part of their case. However, evidence
of an acquittal which is insufficiently probative to be adduced in chief at
common law, and which is not relied on in the instant trial on the basis
that the accused was in fact guilty of the offence he was acquitted of,
cannot be elicited under this exception. In R v. Cokar [1960] 2 WLR 836
the accused’s defence to a charge of burglary was that he had merely
entered the house for warmth and shelter. The prosecution were allowed
to cross-examine him on his acquittal following a similar charge, not on
the basis that he was guilty of that offence but to show that he had become
aware that he could not be found guilty in such circumstances. The Court
of Criminal Appeal quashed the conviction as s. 1(3) amounted to an
absolute prohibition on questions about the accused’s previous charges,
and exception (i) did not apply (see also R v. Pommell [1999] Crim LR
576 (CA)).

4.4 Exception (ii) — The First Limb

The first limb of exception (ii) allows the prosecution — and possibly a
co-accused (Murdoch v. Taylor [1965] 2 WLR 425 (HL) at p. 437) — to
cross-examine the accused on his bad character in response to a defence
assertion of good character. The accused may wish to adduce evidence of
his good character as evidence that he is unlikely to have committed the
offence charged and that he is more worthy of belief (3.4.2 ante), so it is
quite logical that the prosecution should be permitted to cross-examine the
accused to show the falsity of his assertion and that he is willing to mislead
the court.

A literal interpretation of the first limb would suggest that the
prosecution’s right to cross-examine the accused on his bad character
can arise only if the accused’s good character has been put in issue in one
of the specified ways (‘personally or by his advocate asked questions of the
witnesses for the prosecution with a view to establish his own good
character, or has given evidence of his good character’), that is, that the
accused’s shield is not lost if he calls a witness to testify as to his good
character. It has been held, however, that even if it is not the accused
himself who gives evidence of his good character he may still lose his shield
and face cross-examination on his bad character (R v. Ellis [1910] 2 KB
746 (CCA), R v. Waldman (1934) 24 Cr App R 204 (CCA), R v. Winfield
[1939] 4 All ER 164 (CCA)). That said, if a witness is called for a reason
unconnected with giving good-character evidence and he volunteers such
evidence without the accused’s authority, the shield will not be lost (R v.
Redd [1923] 1 KB 104 (CCA)). R v. Winfield [1939] 4 All ER 164 reports
that the accused, on trial for indecently assaulting a woman, was cross-
examined on his convictions for dishonesty offences, even though it was
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his good-character witness who had given evidence of his sexual morality.
This case is therefore authority for the indivisibility of the accused’s
character should he face cross-examination under exception (ii) (see also
Stirland v. DPP [1944] AC 315 (HL) at p. 326 and R v. Buzalek [1991]
Crim LR 116 (CA)).

In R v. Ellis [1910] 2 KB 746 (at pp. 762-3) the Court of Criminal
Appeal addressed the policy behind the first limb of the exception in the
following terms:

‘It was intended to apply to cases where witnesses to character were
called, or where evidence of the good character of the prisoner was
sought to be elicited from the witnesses for the prosecution. In civil
actions evidence of good character is not, as a rule, admissible. It is
admissible in criminal cases, and it is to this class of evidence that the
statute refers, not to mere assertions of innocence or repudiation of guilt
on the part of the prisoner, nor to reasons given by him for such
assertion or repudiation.’

Importantly, then, the accused will not trigger exception (ii) if he gives
evidence on matters relating to the offence charged which incidentally
casts him in a good light. Thus in Malindi v. R [1966] 3 WLR 913 (PC) it
was held that the accused, on trial for conspiring to commit arson at a
meeting in 1962, had not put his good character in issue by testifying that
the meeting had broken up because he had expressed his disapproval of
violence.

In other situations the case-law demonstrates that the accused runs the
risk of losing his shield even if the assertions of good character are
relatively commonplace. Moreover, it is not necessary for the good-
character evidence to be evidence of general reputation for the accused to
lose his shield. In other words, the courts have focused on whether it was
right to have allowed the prosecution to cross-examine the accused under
exception (ii) following an assertion of good character, regardless of
whether his evidence of good character was technically admissible (in
accordance with the decision in R v. Redgrave (1981) 74 Cr App R 10
(CA), 3.4.1 ante).

It is important to bear in mind that ‘good character’ is very much a
question of degree, and the judge’s ruling will in practice depend as much
on the factual context of the case as on the nature of the assertion made
(see Rv. Parker (1924) 18 Cr App R 14 (CCA) at p. 17). In R v. Coulman
(1927) 20 Cr App R 106 (CCA), for example, it was felt that the accused,
charged with indecently assaulting boys, could have put his good character
in issue merely by stating that he was married with a family; and in R v.
Baker (1912) 7 Cr App R 252 (CCA) an assertion by the accused that he
had been ‘earning an honest living’ for several years was enough to lose
him his shield when charged with possessing a mould for counterfeiting
coins. More recently, in R v. Davison-Jenkins [1997] Crim LR 816 (CA) the
accused, who was charged with shoplifting, lost her shield by testifying as
to her job as a manageress, her university education and to her having a
wealthy partner (see also R v. Powell [1985] 1 WLR 1364 (CA)). An
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accused charged with an offence of dishonesty can expect to lose his shield
if he gives evidence of specific incidents of honest conduct in the past (R v.
Samuel (1956) 40 Cr App R 8 (CCA)); and claiming to be a practising
Catholic for many years would be an assertion of good character if
charged with stealing from a Catholic church (R v. Ferguson (1909) 2 Cr
App R 250 (CCA)). Similarly, a purported reluctance to drive at high
speeds when charged with high-speed motor manslaughter could amount
to an assertion of good character (R v. Beecham [1921] 3 KB 464 (CCA)).
The accused will also put his good character in issue by stating he has no
previous convictions. This happened in R v. Marsh [1994] Crim LR 52
(CA) where the prosecution were allowed to cross-examine the accused on
his disciplinary record of violent play on the rugby field.

A line has to be drawn somewhere, however, for otherwise the mere
wearing of a smart suit for the trial, or the assertion of being employed,
could be construed as an implied assertion of good character. In R v.
Stronach [1988] Crim LR 48 (CA) it was accepted, in the factual context of
the case, that evidence of the accused’s employment with London
Transport and his being married was insufficient to trigger the exception
(although in reality this seems to have been a Malindi-type situation); and
the mere wearing of a regimental blazer was held not to be an assertion of
good character in R v. Hamilton [1969] Crim LR 486 (CA). In R v.
Robinson [2001] Crim LR 478 the Court of Appeal held that holding or
waving a small Bible while giving evidence could not amount to an implied
assertion of good character. As the accused does not suggest he is of good
character (for the purposes of the exception) by taking the oath, he cannot
put his character in issue by reminding the jury of that fact or by waving a
Bible during the course of his testimony.

If the accused has mentioned only one of his several previous
convictions — for example, to explain his conduct at the scene of the
crime, such as running away when spotted by a police officer — he will not
have asserted his good character unless he has also expressly or impliedly
understated his criminal record and thereby represented that his character
is better than it really is (R v. Thompson (1965) 50 Cr App R 91 (CCA); see
also R v. Mauricia [2002] 2 Cr App R 377 (CA)). Nor is it generally an
assertion of good character to attack the character of another person (R v.
Lee [1976] 1 WLR 71 (CA)).

If it is ruled that the accused has adduced evidence of his good
character, the judge retains a discretion as to whether the prosecution
should be allowed to cross-examine him on his bad character (R v.
Thompson (1965) 50 Cr App R 91 (CCA)); but if such cross-examination is
permitted the questions must relate to actual bad character as opposed to
mere suspicion of bad character. In other words, the questions must satisfy
the general requirement of relevance. In Maxwell v. DPP [1935] AC 309
the accused gave evidence that he had ‘lived a good, clean, moral life’ and
thereby lost his shield, but the House of Lords held that his acquittal
following an earlier trial should not have been raised by the prosecution. It
had been a mere ‘misfortune’ which was of no relevance to his credibility.
Maxwell v. DPP was distinguished in R v. Waldman (1934) 24 Cr App R
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204, however. The accused in that case, on trial for receiving stolen goods,
called a witness to testify that he bore ‘a good reputation for honesty’. The
prosecution subsequently recalled the accused and cross-examined him on
his prior conviction and acquittal for receiving, having already cross-
examined the good-character witness on the same matters. The Court of
Criminal Appeal felt that a charge of receiving could justify cross-
examination on a previous acquittal for the same offence by analogy with
what is now s. 27(3) of the Theft Act 1968 (3.3.12 ante).

Because evidence of good character is relevant both to law-abiding
propensity and to credibility, evidence of bad character raised in rebuttal
pursuant to the first limb of exception (ii) might logically be regarded as
relevant in the same ways on the ground that such questions are asked ‘to
show the contrary’ (Maxwell v. DPP [1935] AC 309 (HL) at p. 319). It
might be argued, moreover, that there would be no injustice in adducing
bad-character evidence for this purpose (insofar as the evidence is in fact
logically probative of the accused’s guilt and the jury are properly
directed) if the accused has deliberately sought to deceive the court by
adducing false evidence of law-abiding propensity. However, because it is
thought to be undesirable in principle to admit the accused’s bad character
for the purpose of proving guilt unless it is sufficiently probative to be
admissible as similar fact evidence, the courts have recognised on several
occasions that bad-character evidence brought out under the first limb of
s. 1(3)(ii) is to be considered relevant only to the accused’s credibility (see,
for example, R v. Richardson [1968] 3 WLR 15 (CA)). The courts have also
recognised, however, that this distinction is likely to be lost on a jury. In R
v. Samuel (1956) 40 Cr App R 8 (CCA) the accused was tried for the theft
of a camera he said he had found. He gave evidence of handing in lost
property on previous occasions to show he would eventually have got
round to handing the camera in, and this caused him to lose his shield.
Lord Goddard ¢7J said (at p. 12):

‘It is very difficult to see how if it is permissible to cross-examine a
prisoner with regard to convictions, for instance, if he is a thief and he is
cross-examined on previous convictions of larceny, the jury is not, in
effect, being asked to say: “The prisoner is just the sort of man who will
commit these crimes and therefore it is highly probable he did.” In
theory, at any rate, what the jury is being asked to do is to reject the
prisoner’s evidence when he says: “I acted honestly in this case ...
I always intended to hand back that camera to the police when I had a
reasonable opportunity.” By putting these questions to him the
prosecution were in fact trying to destroy his credibility ...’

In practice, because good-character evidence goes to propensity, there
may be a greater willingness to admit evidence which is suggestive of a bad
propensity under this limb than under the second limb of the exception. In
R v. Marsh [1994] Crim LR 52 it was felt that the accused’s record of
violent conduct during rugby matches could have been raised against him
on a charge of inflicting grievous bodily harm on another rugby player
during a match, even though it would have suggested a violent disposition.
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Interestingly, the Court of Appeal accepted that the evidence might not
have been admissible if the second limb rather than the first limb had been
triggered.

If the accused loses his shield, and faces cross-examination under this
limb, the prosecution may bring out his convictions whether they are for
offences committed before or after the offence for which he is on trial (R v.
Wood [1920] 2 KB 179 (CCA)).

4.5 Exception (ii) — The Second Limb

The second limb of exception (ii) allows the accused to be cross-examined
on his bad character by the prosecution — and possibly by a co-accused
(Murdoch v. Taylor [1965] 2 WLR 425 (HL) at p. 437; Rv. Lovett [1973] 1
WLR 241 (CA) at p. 245) — if the ‘nature or conduct of the defence’ is such
as to involve imputations on the character of the prosecutor, a witness for
the prosecution or the deceased victim of the alleged crime. If the
prosecution adduce a witness statement under an exception to the hearsay
rule, the maker of that statement is deemed to be a prosecution witness for
the purposes of this limb (R v. Miller [1997] 2 Cr App R 178 (CA)). The
accused may be able to avoid losing his shield if the imputations were
made in reply to prosecution questions, so as not to have been part of ‘the
nature or conduct of the defence’ (R v. Jones (1910) 3 Cr App R 67
(CCA)). This is not an absolute rule, however, for there are cases where
the exception was triggered by imputations made by the accused during
cross-examination (for example R v. Rappolt (1911) 6 Cr App R 156
(CCA) and R v. Stone [2001] EWCA Crim 2379). In R v. Bartholomew
[2002] EWCA Crim 1312 the Court of Appeal accepted that the accused
could say something in the course of his being cross-examined which
might trigger the exception, but went on to state that, as a general rule, the
trial judge should warn the accused of the consequences of his making an
imputation against a prosecution witness.

Bad-character evidence brought out pursuant to the second limb is
relevant to the accused’s credibility but not his guilt (R v. Inder (1977) 67
Cr App R 143 (CA), R v. McLeod [1995] 1 Cr App R 591 (CA), R v.
Barratt [2000] Crim LR 847 (CA)). For this reason, it has been held that if
the bad-character evidence includes previous convictions the prosecution
should limit their questioning to the bare facts of the offences and not
bring out any specific details (R v. Khan [1991] Crim LR 51 (CA)). More
recently, however, the Court of Appeal has accepted that it may be
permissible to bring out further details of the offences to demonstrate that
a similar defence was raised by the accused and disbelieved on a previous
occasion, even if a collateral effect of such questioning would be to suggest
propensity, so long as the prosecution do not go ‘too far’ (R v. Barsoum
[1994] Crim LR 194, R v. McLeod [1995] 1 Cr App R 591). The
prosecution may bring out convictions for offences committed before or
after the offence for which the accused is on trial (R v. Coltress (1978) 68
Cr App R 193 (CA)).
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The second limb, based on the retaliatory policy of ‘tit for tat’, prevents
the accused from being able to undermine the credibility of prosecution
witnesses without having his own credibility as a witness, or the credibility
of his defence, brought into question. If the accused is going to impugn the
credibility of those who testify against him:

‘it is only fair that the jury should have before them material on which
they can form their judgment whether the accused person is any more
worthy to be believed than those he has attacked. It is obviously unfair
that the jury should be left in the dark about an accused person’s
character if the conduct of his defence has attacked the character of ...
the witnesses for the prosecution ...” (R v. Jenkins (1945) 31 Cr App R 1
(CCA) at p. 15)

One justification for the second limb is the desirability of equipping the
jury (or magistrates) with information which would help them to compare
the veracity and therefore testimony of opposing witnesses, but this cannot
be the sole rationale. The accused’s bad character may now be revealed if
he attacks the character of a deceased victim who is not the author of any
testimonial evidence. In such cases there is no need for any comparison of
conflicting testimony. The essence of the second limb, much like the first
limb, is to ensure that the tribunal of fact is not misled by the accused’s
tactics. If the accused tries to tilt the balance of the proceedings in his own
favour by raising character, it is essential that the balance should be
restored if the tribunal of fact would otherwise be misled. It would be
repugnant to common sense to allow an accused with numerous previous
convictions to make imputations against prosecution witnesses for the
purpose of showing them to be morally bankrupt, and therefore less
worthy of belief, if at the same time he would be completely immune to a
similar attack by the prosecution. The tribunal of fact would be left with a
poorer image of the prosecution witnesses and have no reason to doubt
the veracity of the accused. The same must be true if the accused has killed
the deceased, raised self-defence, and attacked the violent character of the
deceased as a way of supporting his version of events. If the accused also
has a history of violent conduct his defence is likely to be less credible, so
his bad character should be revealed to the jury to help them come to the
correct decision at the end of the trial.

As with the first limb, the accused’s character is indivisible. The accused
may bring out any immoral conduct of prosecution witnesses to show that
their general moral character (their ‘moral credibility’) is such that no
conviction should be based on their evidence. Similarly, the prosecution
may adduce any evidence of the accused’s immorality to show that he (and
his defence) ought not to be believed. The rationale is that one who is
generally immoral is less likely to be truthful in court, and for this reason
the evidence of bad character need not be evidence of past dishonesty.
Some types of past misconduct will of course be far more disprobative of
truthfulness than others. In the self-defence example, the fact the accused
has a violent disposition or convictions for perjury would make his
testimony and defence less credible than convictions for drink-driving or
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theft. The problem is that where bad-character evidence is highly
disprobative of truthfulness, and therefore indirectly probative of guilt,
the tribunal of fact may mistakenly regard it as evidence of propensity
directly suggesting guilt and end up convicting on an erroneous basis.

One further justification for the second limb is that it acts as a deterrent,
preventing gratuitous attacks on the character of prosecution witnesses. If
there were no inhibitory rule prospective witnesses might be reluctant to
come forward as there would be little to stop the accused from casting
aspersions on their character. This justification is undermined, however,
by the fact that the accused can refuse to testify and instruct his counsel to
make any such imputations on his behalf (R v. Butterwasser [1948] 1 KB 4
(CCA), 3.4.5 ante).

Although there is something to be said for the tit-for-tat rule, its
application will often be far from fair in practice. First, the undue
prejudice which is likely to result from the accused’s misconduct being
revealed will in many cases outweigh any damage caused to the
prosecution case by the accused’s imputations. The accused is on trial;
the prosecution witnesses are not. Although the jury will be told that the
accused’s bad character is relevant only to his credibility, there will always
be a risk of moral prejudice, and a high risk of reasoning prejudice
whenever his past misconduct is similar to the charge he now faces (see
3.3.2 ante). Second, the accused will often have no choice but to cast
imputations on prosecution witnesses as part of his defence, and yet a
literal reading of the second limb of the exception means he may still lose
his shield despite the necessity of adopting such tactics. It will be seen
below that the literal interpretation has indeed been accepted as the
correct approach. Even if the accused alleges that evidence against him has
been fabricated, or he simply brings out a prosecution witness’s conviction
for perjury, he faces the prospect of having all his own misconduct
revealed; and as there is no rule which obliges the prosecution to reveal
their own witnesses’ convictions during the trial (R v. Carey (1968) 52 Cr
App R 305 (CA)) the accused’s advocate may have no choice but to elicit
their convictions during cross-examination. Third, although defence
counsel has to tread carefully to ensure that the accused’s shield is not
lost, there is no such deterrent influencing the prosecution. The
prosecution are free to attack the character of defence witnesses safe in
the knowledge that if the defence retaliates in kind the accused will run the
risk of losing his shield. The consequence is that prosecution witnesses
may be left appearing entirely credible even though the accused’s witnesses
have been thoroughly discredited. Fourth, the second limb encourages
police malpractice. A corrupt officer can fabricate evidence against a
suspect with previous convictions in the knowledge that if he alleges such
malpractice in court his convictions will be revealed. Of course the accused
always has the option of not testifying so that he can discredit the
prosecution witnesses without having his own bad character revealed, but
this approach now permits an inference to be drawn in support of the case
against him (R v. Cowan [1995] 3 WLR 818 (CA), 9.3.2 post; see also R v.
Taylor [1999] Crim LR 77 (CA)).



122 Evidence

The judiciary began to recognise the problems associated with the
application of the second limb soon after the 1898 Act came into force and
have, to some extent at least, sought to prevent it from being applied too
harshly (although, as noted above, one problem stems from the literal way
in which the exception has been interpreted). First, it has been held that a
mere ‘emphatic denial of the charge’ will not lose the accused his shield,
notwithstanding the implied suggestion that prosecution witnesses are
lying; nor, generally, will the accused lose his shield by expressly calling
prosecution witnesses liars. This is not a particularly surprising
interpretation of the exception, for any other approach would have
rendered the accused’s right to testify devoid of all substance, at least in
cases where there can be no possibility of mistake. A mere plea of ‘not
guilty” will often be an implied assertion that prosecution witnesses are
willing to commit perjury to see the accused convicted. For example, if D
faces a charge of indecently assaulting C, D’s defence of consent will not
only suggest that C was quite happy to be sexually molested, but also that
C was willing to lie on oath to secure an innocent person’s conviction.
Similarly, D’s plea of self-defence to a charge of battery will necessarily
involve a suggestion that C is the sort of person who is willing to start a
fight and then perjure himself. Second, the trial judge has been recognised
to have an exclusionary discretion to ensure a fair trial, and this discretion
can be applied to prevent cross-examination of the accused on his bad
character even though he has fallen squarely within the scope of the
second limb (see 4.6 post). Third, the Court of Appeal has recognised that
the convictions of an accomplice who has pleaded guilty and decided to
turn Queen’s evidence should be revealed by the prosecution at the
beginning of the trial (R v. Taylor [1999] 2 Cr App R 163).

Nevertheless, despite these concessions the accused still runs the risk of
losing his shield even though casting imputations on the character of
prosecution witnesses is a necessary part of his defence, and the
indivisibility of his character means that any evidence of his bad character
can, subject to the application of the judge’s exclusionary discretion, be
raised in cross-examination. It is true that bad-character evidence is
admissible under the second limb of the exception solely for the purpose of
demonstrating the accused’s lack of credibility, but, as noted already, the
practical effect of the evidence will often be to lead the jury along a
forbidden chain of reasoning from disposition to guilt (R v. Samuel (1956)
40 Cr App R 8 (CCA), 4.4 ante). This undermines the principle that the
jury or magistrates should decide whether the accused is guilty of the
particular offence charged and not simply judge him on his past
misconduct or unappealing character.

The decision of the House of Lords in Selvey v. DPP [1968] 2 WLR
1494, the leading case on the second limb of exception (ii), illustrates some
of the problems an accused may face when his defence necessitates an
attack on a prosecution witness. M had gone to the police claiming that D
had buggered him, and medical evidence showed that he had indeed
recently been buggered. In his defence D testified to the effect that he had
not buggered M, and that M had told him he had been buggered by



The Criminal Evidence Act 1898 123

someone else earlier that day for £1. D also gave evidence that M had
offered himself to D for £1 too, an offer D said he had declined and which
had resulted in M bringing his false allegation. The trial judge ruled that D
had thrown away his shield and allowed the prosecution to cross-examine
him on his previous convictions for indecently assaulting young boys and
importuning male persons. D appealed on the ground that, because the
imputations against M had been a necessary part of his defence, the
prosecution should not have been allowed to cross-examine him on his
convictions. The House of Lords confirmed the existence of the trial
judge’s discretion to prevent cross-examination under the exception, but,
approving R v. Hudson [1912] 2 KB 464 (CCA), dismissed D’s appeal,
holding that there was no rule disapplying the exception or obliging the
trial judge to exercise his discretion in the accused’s favour just because the
nature of his defence necessarily involved casting aspersions on a
prosecution witness’s character. The House of Lords also confirmed,
however, that if an imputation in reality amounts to no more than a denial
of the offence charged, even if expressed in emphatic language, it should
not be regarded as triggering the second limb. (Cf. R v. Britzman [1983] 1
WLR 350 (CA) (at p. 355) where it was felt that a mere denial could
amount to an imputation save that cross-examination was to be prevented
in such cases by the mandatory application of the exclusionary
‘discretion’.)

An emphatic denial of guilt will very often carry with it an implied
imputation, but this is not enough to lose the accused his shield. The
difficulty lies in trying to determine in advance how far the accused can
develop his denial before it becomes an imputation likely to trigger the
exception. Decided cases offer some guidance, but should not be regarded
as precedents because of the unique factual context of each case (though it
will be seen that there is a precedent for rape trials). Furthermore, before
the judicial discretion to prevent cross-examination was recognised, it is
quite possible that judges sometimes regarded an attack on the character
of a prosecution witness as a mere ‘denial of guilt’ if it was thought the
accused should not be cross-examined on his character. The same
situation today is more likely to lead to a ruling that there actually has
been an imputation, with the discretion being applied in the accused’s
favour.

Generally speaking, to call a prosecution witness a liar will not lose the
accused his shield on the ground that it is no more than an emphatic denial
of guilt (R v. Rouse [1904] 1 KB 184 (CCCR), Selvey v. DPP [1968] 2
WLR 1494 (HL)). If, however, the accused goes beyond merely calling a
witness a liar he will trigger the application of the exception. In R v.
Rappolt (1911) 6 Cr App R 156 (CCA), for example, the accused lost his
shield after asserting that the prosecution witness was a ‘horrible liar’; and
in R v. Lasseur [1991] Crim LR 53 (CA) the accused lost his shield by
asserting that his former accomplice (who had pleaded guilty and testified
for the prosecution) was lying in order to get a lighter sentence. In R v.
Wignall [1993] Crim LR 62 the Court of Appeal felt that the accused might
have crossed the line when his counsel accused a prosecution witness of
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‘making up her evidence as she went along to bolster her case’, but
accepted that the allegation had added little to the suggestion that the
witness’s evidence was untrue and that defence counsel ‘had to be allowed
a certain latitude’. It was also felt that if the line had been crossed the
judge in his discretion should not have allowed the prosecution to bring
out the accused’s convictions (see also R v. Desmond [1999] Crim LR 313
(CA)). One conclusion which can be drawn from the cases is that there will
be an imputation once the accused or his counsel has suggested an
offensive reason for the witness’s alleged dishonesty, even though the
reason gives credence to the accused’s denial. Thus, in R v. Dunkley [1927]
1 KB 323 (CCA) the accused lost his shield not because he had called the
prosecution witness a liar, but because he added that her lies were actuated
by malice; and in R v. McLean (1926) 19 Cr App R 104 (CCA) the accused
lost his shield by alleging that the complainant had lied to obtain money
from her relatives. In R v. Manley (1962) 126 JP 316 (CCA) it was alleged
that the witness had been lying because he wanted to keep the accused
away from his (the witness’s) wife. This had not suggested any impropriety
on the part of the witness; it had merely brought out the fact that his
marriage was on the rocks. Lord Parker CJ said (at p. 318):

‘[TThe mere suggestion of a reason for the lie does not change the
position at all unless the reason itself imputes some bad character or
previous conviction to the witness. Here, however disagreeable it may
have been for [the prosecution witness] to have his private life referred
to in public, it was in no way suggesting that he ... had been guilty of
any disgraceful or criminal conduct.’

It is now well established that if the accused is charged with rape and he
asserts that the complainant consented, his shield is not lost. In R v.
Turner [1944] KB 463 (CCA) the accused stated not only that the
complainant had consented but also that she had initiated intercourse by
handling his penis (conduct amounting, in the words of the trial judge, to
an imputation that she was a ‘filthy, nasty woman, utterly filthy, who
would commit an indecent assault upon that man’). It was held on appeal,
however, that this additional assertion was no more than a description of
the complainant’s conduct showing that she had consented and did not
cause the accused’s testimony to amount to an imputation. Consent to
sexual intercourse should not be regarded as an imputation because the
issue is central to the definition of rape. In other words, because it is for
the prosecution to prove the absence of consent, to raise consent is no
more than a denial of rape. However, in Selvey v. DPP [1968] 2 WLR 1494
(HL) it was suggested (at pp. 1512 and 1520) that an assertion of consent
in a rape case is an imputation on the character of the complainant, save
that there is a special rule that the judge is obliged to exercise his
‘discretion’ in the accused’s favour in such cases.

Logically one might think that any defence which comprises no more
than a denial of an ingredient of the offence, such as self-defence, should
similarly prevent the application of s. 1(3)(ii), but this view has not been
accepted. A recent example is provided by R v. Stone [2001] EWCA Crim
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2379, where the accused triggered the exception by his assertion that he
had acted in self-defence against a knife attack by the complainant. The
necessity of casting an imputation is not of itself a ground for preventing
the application of the second limb of s. 1(3)(ii), and it would seem that
rape is the only exception (R v. Cook [1959] 2 WLR 616 (CCA), Selvey v.
DPP [1968] 2 WLR 1494 (HL)).

Whether an assertion amounts to an imputation in other types of case is
governed by an objective test. It does not matter that the accused did not
intend to make the imputation and that he only wished to explain his
defence. He will be held to have made an imputation if a reasonable
person would regard it as such (R v. Bishop [1974] 3 WLR 308 (CA) at
p- 312). The judge must therefore place himself in the role of the
reasonable person and decide whether, according to the moral standards
of the day, the allegation is serious enough to amount to an attack on the
moral credibility of the witness. If the judge comes to the conclusion that it
is, then prima facie the accused’s bad character is admissible to be weighed
in the balance by the jury when they come to decide which version of
events to believe. If the allegation is so trivial and commonplace that the
reasonable person would not regard it as an imputation then s. 1(3)(ii) will
not be triggered.

A mere allegation that a prosecution witness was drunk and foul-
mouthed on one or more occasions is likely to be regarded as too trivial to
count as an imputation (R v. McLean [1978] Crim LR 430 (CA), R v.
Morris [2002] EWCA Crim 2968) as, it would seem, is an allegation that a
prosecution witness is an habitual drunkard (R v. Westfall (1912) 7 Cr
App R 176 (CCA)). However, to accuse a prosecution witness of being an
offensive drink-driver is likely to be an imputation (R v. Brown (1960) 44
Cr App R 181 (CCA)) as is an allegation of corruption such as bribery (R
v. Wright (1910) 5 Cr App R 131 (CCA)) or involvement in the offence
charged (R v. Hudson [1912] 2 KB 464 (CCA)) or theft and unlawful
sexual intercourse (R v. Morris (1959) 43 Cr App R 206 (CCA)). It is
hardly surprising that allegations of criminality should be regarded as
imputations triggering s. 1(3)(ii), but even an allegation of non-criminal
behaviour will amount to an imputation if the judge feels most people
would disapprove of it. In R v. Jenkins (1945) 31 Cr App R 1 (CCA), for
instance, the accused was charged with receiving stolen property and he
alleged that the complainant, a married woman, had been sexually
involved with him and had allowed him to take photographs of her in the
nude; this amounted to an imputation (see also R v. Morris (1959) 43 Cr
App R 206 (CCA)). In R v. Bishop [1974] 3 WLR 308 (CA) the accused
sought to explain his fingerprints in a prosecution witness’s room by
saying that he had been having a homosexual relationship with him. He
was held to have lost his shield. In other words, so long as it is thought
that reasonable people regard homosexual relations as immoral an
allegation of this sort will amount to an imputation.

The theoretical distinction between a mere emphatic denial of guilt and
an imputation remains even if the prosecution witness is a police officer,
although the distinction becomes even more contrived in this context — it is
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‘one thing ... to deny that he had made the confession; but it is another
thing to say that the whole thing was a deliberate and elaborate
concoction on the part of the inspector; that seems to be an attack on
the character of the witness’ (R v. Jones (1923) 17 Cr App R 117 (CCA) at
p. 120; see also R v. Clark [1955] 3 WLR 313 (CCA)). An analysis of the
case-law suggests that merely to call an officer a liar will not trigger
s. 1(3)(ii) so long as the sole imputation cast upon that witness is one of
perjury. However, if the defence case goes beyond that, either expressly or
impliedly suggesting additional misconduct, then s. 1(3)(ii)) will be
triggered. In R v. Jones (1923) 17 Cr App R 117 (CCA), for example, it
was an imputation to allege that a confession had been fabricated by a
police officer. The line between an allegation of perjury and additional
misconduct is clearly a fine one, and for this reason the Court of Appeal
has laid down guidelines for judges on how they should exercise their
discretion in such cases (R v. Britzman [1983] 1 WLR 350 (CA), 4.6 post).
An imputation will also be made if it is alleged that a confession was
improperly induced. This occurred in R v. Cook [1959] 2 WLR 616 (CCA),
where the accused claimed he had only confessed because of the threats
made by a police officer to charge his wife, and in R v. Wright (1910) 5 Cr
App R 131 (CCA) where it was alleged that a police officer had persuaded
the accused to confess by offering him tobacco and matches. An allegation
that two or more officers have conspired to commit perjury will also
trigger s. 1(3)(ii). In R v. Clark [1955] 3 WLR 313 (CCA) Lord Goddard cJ
said (at p. 320):

‘I do not believe that any judge would allow a roving cross-examination
into the prisoner’s past merely because he said, “The police constable is
a liar”, or “The police constable is not telling the truth’; for all he is
doing is pleading not guilty with emphasis . .. It is quite another thing to
make the suggestion against police officers that they have been
conspiring together to defeat the ends of justice.’

An imputation may be made in such cases either expressly or impliedly;
that is to say, it is the substance of the defence case as opposed to its form
which determines whether s. 1(3)(ii) has been triggered. In R v. Tanner
(1977) 66 Cr App R 56 (CA) the accused’s counsel put to police officers
that their testimony was ‘wishful thinking’, although it was not expressly
put to them that they were lying, and the accused simply denied having
made the confession attributed to him. Browne LJ said (at p. 64) that ‘the
appellant was saying impliedly that the police officers had made up a
substantial and vital part of their evidence and ... had conspired together
to do so’. The implied suggestion that the officers had conspired to
commit perjury was therefore an imputation.

It has been suggested that in many if not most cases it is desirable that
the trial judge should give a warning to defence counsel if it is felt an
imputation is being made against a prosecution witness (see, for example,
Selvey v. DPP [1968] 2 WLR 1494 (HL) and R v. Stanton [1994] Crim LR
834 (CA)). However, there is no rule of law which makes such a warning
obligatory (R v. McGee (1979) 70 Cr App R 247 (CA)). Nor is there any
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rule requiring the judge to state in advance how he would exercise his
exclusionary discretion in the event that an imputation is made by the
accused (R v. Dempster [2001] Crim LR 567 (CA)).

The final words ‘or the deceased victim of the alleged crime’ in s. 1(3)(ii)
were added by s. 31 of the Criminal Justice and Public Order Act 1994.
This amendment demonstrates that the rationale for the second limb
cannot solely be the desirability of furnishing the tribunal of fact with
sufficient information for a comparative assessment of opposing
witnesses’ testimony, unless the deceased was the author of an admissible
hearsay statement incriminating the accused. The amendment was relied
on in R v. Wainwright [1998] Crim LR 665 (CA) where the accused, on
trial for the murder of T, lost his shield under both limbs of the exception
by adducing evidence of T’s violent disposition and his own ‘friendly and
soft’ disposition. The accused had raised self-defence and it was therefore
necessary for the success of his defence to show the difference in their
respective characters. This did not, of course, prevent the operation of
s. 1(3)(i1) and his convictions for dishonesty offences and ‘a grave offence
of violence’ were brought out in cross-examination. It did not matter that
the allegations made against the deceased victim were true and not in
dispute. If what is alleged amounts to an imputation according to the
standard of ordinary people then s. 1(3)(ii) is triggered.

4.6 Judicial Control Over Exception (ii) Cross-examination

It has been seen that the trial judge has a discretion to prevent cross-
examination under both the first limb (R v. Thompson (1965) 50 Cr App R
91 (CCA)) and the second limb (Selvey v. DPP [1968] 2 WLR 1494 (HL))
of s. 1(3)(ii). The prosecution must therefore seek the judge’s leave before
commencing cross-examination pursuant to this exception (R v. Carter
(1996) 161 JP 207 (CA); ¢f. Fearon v. DPP (1995) 159 JP 649 (DC)).

The judge’s exclusionary discretion is simply one facet of the judge’s
general common-law discretion in criminal trials to exclude prosecution
evidence which would unduly prejudice the accused and adversely affect
the fairness of his trial. If the probative value of the previous convictions
in undermining the accused’s credibility would be outweighed by the
unduly prejudicial effect that evidence would have on him and his defence
then the judge should not allow (or should limit the extent of) the cross-
examination. In Maxwell v. DPP [1935] AC 309 (HL) Viscount Sankey
said (at p. 321):

‘[TThe question whether a man has been convicted, charged or acquitted
ought not to be admitted, even if it goes to credibility, if there is any risk
of the jury being misled into thinking that it goes not to credibility but
to the probability of his having committed the offence of which he is
charged.’

This sound guiding principle has often been ignored in practice, however.
The fact that the accused’s previous convictions are for offences similar to
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the offence charged will not necessarily be enough to persuade the judge to
exercise his discretion in the accused’s favour, as recently illustrated by R
v. Stone [2001] EWCA Crim 2379 where the accused, on trial for
wounding with intent, was cross-examined on his convictions for a
number of offences involving violence. In Selvey v. DPP [1968] 2 WLR
1494, where the accused was on trial for buggering a young man, the trial
judge allowed the prosecution to cross-examine the accused on his
convictions for indecently assaulting young boys and importuning male
persons, but did not allow cross-examination on the accused’s convictions
for dishonesty offences. Curiously the House of Lords did not address the
nature of the convictions which had been revealed, although it was felt
that the judge had not exercised his discretion improperly. The accused’s
homosexual propensity was therefore regarded as relevant to his
credibility, and admissible solely for that purpose, while his history of
dishonest conduct was not. A homosexual disposition of itself has no
bearing on the question of veracity at a general level, but in the context of
the case the accused’s disposition certainly undermined the credibility of
his testimony and defence. The problem with this reasoning is that, while it
is quite logical, it is also analogous to the justification for admitting past
misconduct as similar fact evidence to prove guilt.

In Maxwell v. DPP [1935] AC 309 the House of Lords held that the
questions which had been put to the accused in cross-examination about a
previous acquittal should have been prevented on the ground of
irrelevance. This is the starting point for determining the permissibility
of any question which the prosecution would wish to ask pursuant to
s. 1(3)(ii). If the bad character is not logically relevant to the question of
the accused’s credibility then the questions should not be asked. If,
however, the accused’s bad character logically has something to say about
the likelihood of his testimony and/or his defence being untruthful then
the judge should balance that probative value against the risk of undue
prejudice to ensure the accused receives a fair trial.

Bad-character evidence can be relevant to the veracity of the accused or
the credibility of his defence in a number of ways. Before looking at some
examples, though, it should be noted that the accused’s veracity is not
irrelevant just because he has failed to testify. Even if the accused has
failed to give evidence, his veracity is relevant to the extent that the
defence run by his counsel is based on the version of events put forward by
the accused in conference before the trial. Apart from the (it is hoped) rare
cases where a corrupt advocate has fabricated a defence for his client, any
defence run during the trial must be based on what the accused has
actually told his lawyers. His advocate acts as his mouthpiece, putting
forward the defence he has been instructed to run. It follows that the
accused’s veracity is always relevant once he has pleaded not guilty and
proceeded to trial with an affirmative defence.

Some types of bad character will always be specifically disprobative of
the accused’s truthfulness, for example convictions for perjury or
perverting the course of justice. Perhaps one could even extend this
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argument by holding that any conviction following a trial in which the
accused has testified is logically probative of perjury, but given that a
conviction does not always mean the accused was disbelieved this would
be an untenable inference to draw in the absence of sufficient information
about the earlier trial. (The tribunal of fact might have believed the
accused’s testimony but concluded that it was not sufficient to justify an
acquittal.) Convictions for offences of dishonesty other than perjury (and
related offences) will always be logically disprobative of truthfulness to the
extent that such convictions demonstrate the accused’s willingness to be
deceitful in some circumstances, but with such convictions there is a
danger the jury will reason that dishonesty in an entirely different context
necessarily means the accused is lying on oath. Paradoxically, then,
evidence of out-of-court dishonesty could be unduly prejudicial when
compared with its probative value as evidence of perjury. Perhaps this is
what influenced the trial judge in Se/vey v. DPP [1968] 2 WLR 1494 (HL)
when he disallowed cross-examination on such convictions.

In isolation, a conviction for a violent or sexual offence might seem to
have no probative value on the question of veracity, but this does not mean
such evidence is actually irrelevant to the credibility of the accused and his
defence. It has been seen that whether or not the accused testifies, his bad
character may undermine the likelihood that his defence is true if his
convictions are for offences similar to the one he now faces, although this is
where the risk of reasoning prejudice is so high that the judge ought to
consider excluding the evidence (unless it would be admissible as similar fact
evidence). Moreover, general immorality would seem to have some logical
relevance to the likelihood of the accused’s lying on oath no matter what the
offence charged, even though the convictions have no dishonesty ingredient.
If one were to accept that any out-of-court dishonesty is logically probative
of testimonial dishonesty while an offence against the person is not, it would
follow that a convicted rapist is more likely to tell the truth on oath than a
petty thief, which is surely repugnant to common sense.

The courts have therefore taken a pragmatic approach and held that the
accused’s character is indivisible, and that any bad-character trait ought to
be regarded as relevant to the accused’s ‘general credibility’ (R v.
Richardson [1968] 3 WLR 15 (CA) at p. 24). When a judge directs a
jury that the accused’s bad character is relevant only to his credibility this
would seem to mean that the jury may use it in any way they wish, so long
as they do not follow a forbidden chain of reasoning and directly infer
guilt from that evidence or convict just because of the sort of person the
accused is. It can be used to compare the moral character of the accused
with the moral character of the prosecution witnesses, and this can then be
applied as a tool for the comparative assessment of the veracity and
therefore the weight of the opposing witnesses’ evidence. Alternatively, if
the person impugned is the deceased alleged victim, there can be no
comparison of truthfulness and the relevance of the accused’s bad
character on the question of credibility lies in its preventing the jury from
being misled by a distorted picture of the accused. This will adversely
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affect the tribunal of fact’s assessment of the accused’s veracity and
therefore the weight of his testimony. Accordingly, there can be no
justification for allowing a non-testifying accused to impugn the character
of prosecution witnesses or the deceased with impunity. The rule in R v.
Butterwasser [1948] 1 KB 4 (CCA) (3.4.5 ante) ought to be abolished, with
the non-testifying accused being brought within the scope of the second
limb of s. 1(3)(ii). The law at present allows a distorted picture to be
painted of the relative moral credibility of the accused and prosecution
witnesses (or the deceased) with the likelihood that the jury will be misled.

The Court of Appeal has on occasion implied that it is logically
fallacious to infer a willingness to lie on oath from non-dishonest
misconduct. In R v. Watts (1983) 77 Cr App R 126 the accused was
charged with indecent assault and lost his shield after alleging that police
officers had fabricated evidence against him. He was subsequently cross-
examined on his convictions for sexually assaulting his young nieces, and
appealed on the ground that the judge should not have allowed such cross-
examination given the nature of the offence charged and his criminal
record. The Court of Appeal quashed his conviction for the following
reason (at pp. 129-30):

‘There are numerous decisions of this Court and of the House of Lords
to the effect that the only relevance of the previous convictions of the
defendant, admitted by virtue of [s. 1(3)(ii)], is as to the credibility of the
prisoner, and that the jury must not be asked to infer guilt from such
convictions. This in many cases requires the jury to perform difficult
feats of intellectual acrobatics ... The prejudice which the appellant
must have suffered in the eyes of the jury when it was disclosed that he
had previous convictions for offences against young children could
hardly have been greater. The probative value of the convictions, on the
sole issue upon which they were admissible, was, at best, slight. The
previous offences did not involve dishonesty ... In short, their
prejudicial effect far outweighed their probative value.’

In R v. Powell [1985] 1 WLR 1364, however, the Court of Appeal
suggested that as the House of Lords in Se/vey v. DPP [1968] 2 WLR 1494
had not criticised the trial judge’s ruling it could be taken that the Court of
Appeal must have fallen into error in R v. Watts. The correct position was
summarised as follows (at p. 1370):

‘In short, if there is a deliberate attack being made upon the conduct of
a prosecution witness calculated to discredit him wholly, if there is a real
issue about the conduct of an important witness which the jury will have
to settle in order to reach their verdict, the judge is entitled to let the
jury know the previous convictions of the man who is making the
attack. The fact that the defendant’s convictions are not for offences of
dishonesty, the fact that they are for offences bearing a close
resemblance to the offences charged, are matters for the judge to take
into consideration, but they certainly do not oblige the judge to disallow
the proposed cross-examination.’
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This approach has been reaffirmed by the Court of Appeal on a number
of occasions (see, for example, R v. Owen (1985) 83 Cr App R 100 and R v.
McLeod [1995] 1 Cr App R 591). Any evidence of past misconduct is
therefore prima facie relevant to the question of credibility with its
probative value to be left to the jury, save that the judge should prevent
cross-examination under s. 1(3)(ii) where the nature of the bad-character
evidence would unduly prejudice the accused. The judge will also prevent
bad-character evidence from being raised in cross-examination if it is so
trivial and stale that any probative value it might have is minimal (R v.
Nye (1982) 75 Cr App R 247 (CA), R v. Barratt [2000] Crim LR 847
(CA)), or where an imputation which triggers the second limb of s. 1(3)(ii)
relates to only one of several counts on the indictment and his previous
convictions would, if revealed, prejudice his defence in respect of the other
counts (R v. Curbishley [1963] Crim LR 778 (CCA)).

In Rv. McLeod [1995] 1 Cr App R 591 the Court of Appeal reviewed
the authorities and expressed its view on the general principles which
ought to govern the exercise of the judge’s discretion to disallow cross-
examination under s. 1(3)(ii). First, the ‘primary purpose’ of cross-
examination of the accused on his bad character is to show that he is not
worthy of belief and not to show that he has a disposition to commit the
type of offence with which he is charged; but the mere fact that the
offences are of a similar type to that charged or because of their number
and type have the incidental effect of suggesting a disposition to commit
the offence charged will not make them improper. Second, it is undesirable
that there should be prolonged or extensive cross-examination in relation
to previous offences, and the prosecution should not seek to probe or
emphasise similarities between the underlying facts of previous offences
and the instant offence. Third, similarities of defences which have been
rejected by juries on previous occasions, for example false alibis or the
defence that an incriminating substance has been planted and whether or
not the accused pleaded guilty, or was disbelieved having given evidence
on oath, may be a legitimate matter for questions as they are relevant to
credibility. Fourth, underlying facts which show a particularly bad
character are not necessarily to be excluded, although the judge must be
careful to balance the attack on the prosecution witness with the degree of
prejudice to the accused. Fifth, defence objections to the line of cross-
examination adopted ought to be made as soon as it seems the prosecution
are going too far. Sixth, the Court of Appeal will not interfere with the
exercise of the judge’s discretion save on well-established principles.
Seventh, the judge must direct the jury that the purpose of the questioning
goes only to credit and they should not consider that it shows a propensity
to commit the offence they are considering. With regard to the fourth
point, in R v. Taylor [1999] 2 Cr App R 163 the Court of Appeal stated
that where the accused has a particularly bad or damaging record then the
judge is likely to admit it only if the imputations made against the
prosecution witness are correspondingly grave.

In R v. McLeod the Court of Appeal also pointed out that details of
sexual offences against children are likely to be particularly prejudicial to
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the accused. So if the accused has been convicted of a particularly heinous
offence the judge is more likely to prevent the prosecution from raising it,
as in R v. Watts (1983) 77 Cr App R 126 (CA); or, if such questioning is
allowed, the details of those convictions may be withheld. Such offences
will inevitably give rise to severe moral prejudice no matter what the
instant allegation against the accused. It may also be appropriate to
exclude any mention of less serious offences, notwithstanding the low risk
of moral prejudice, if there is a high risk of reasoning prejudice. In R v.
Showers [1996] Crim LR 739 the accused faced a charge of possessing a
flick-knife. He denied possession of the knife and made imputations
against the police witness, triggering s. 1(3)(ii), and the judge gave the
prosecution leave to cross-examine him on his convictions for possessing
offensive weapons. The Court of Appeal quashed his conviction on the
ground, inter alia, that the judge had ‘failed expressly to weigh up the very
prejudicial effect on the defendant of admitting evidence of his particular
convictions’. In R v. Davison-Jenkins [1997] Crim LR 816 the accused
triggered s. 1(3)(ii)) during her trial for shoplifting cosmetics by giving
evidence of her good character, and the prosecution were allowed to cross-
examine her on her previous convictions, referring specifically to a
conviction for shoplifting cosmetics. The Court of Appeal quashed her
conviction as it had been ‘effectively impossible for the jury to disregard
propensity once they had been given the information about the previous
offence of shoplifting’. Moreover, the judge’s satisfactory direction on the
evidential value of her convictions had not negated that ‘overwhelming
prejudice’. The prosecution ought not to have gone into the specific details
of the earlier offences but should merely have referred to the bare facts of
her convictions for other forms of dishonesty. In R v. Wignall [1993] Crim
LR 62 the Court of Appeal felt that the judge should have exercised his
discretion in favour of the accused, on trial for theft, to prevent the
prosecution from revealing his numerous convictions which included
several for theft. The combination of moral prejudice arising from the
accused’s large number of convictions and the reasoning prejudice caused
by his convictions for similar offences justified this approach. The Court
of Appeal has also laid down guidelines for the exercise of the judge’s
discretion in cases where the accused has alleged that evidence given by
police witnesses has been fabricated by them or that they are mistaken:

‘Firstly, [the discretion] should be used if there is nothing more than a
denial, however emphatic or offensively made, of an act or even a short
series of acts amounting to one incident or in what was said to have
been a short interview ... The position would be different however if
there were a denial of evidence of a long period of detailed observation
extending over hours ... Secondly, cross-examination should only be
allowed if the judge is sure that there is no possibility of mistake,
misunderstanding or confusion and that the jury will inevitably have to
decide whether the prosecution witnesses have fabricated evidence.
Defendants sometimes make wild allegations when giving evidence.
Allowance should be made for the strain of being in the witness box and
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the exaggerated use of language which sometimes results from such
strain or lack of education or mental instability ... Finally, there is no
need for the prosecution to rely upon section [1(3)(ii)] if the evidence
against a defendant is overwhelming.” (R v. Britzman [1983] 1 WLR 350
at p. 355)

Now that police interviews are routinely recorded, allegations of false
confessions are less common, but as there is still scope for fabricating
confessions en route to the police station, or planting incriminating
evidence, the guidelines continue to be of importance.

Although the judge’s role usually becomes relevant only once the
prosecution have submitted that s. 1(3)(ii) has been triggered, or where the
judge of his own volition has decided to warn defence counsel about a
dangerous line of cross-examination, his duty is not only to ensure a fair
trial for the accused but also to ensure fairness for prosecution witnesses.
The Court of Appeal has therefore recognised the judge’s right to initiate
an application to cross-examine under s. 1(3)(ii) if the prosecution fail to
do so (R v. Chinn (1996) 160 JP 765; cf. R v. Goodwin (1993) The Times
26.11.93 (CA)).

4.7 Exception (iii) — The ‘Cut-Throat’ Defence

If the accused is adjudged to have ‘given evidence’ against a co-accused
‘charged in the same proceedings’ the co-accused is entitled to cross-
examine the accused on his bad character. The purpose of the provision is
to provide a mechanism by which a co-accused is able to undermine the
credibility of the accused, who has sought to lay the blame for the offence
on him while testifying in his own defence, and thereby show that the
accused’s testimony should not be relied on. As with s. 1(3)(ii), there is an
assumption that general bad character is evidence of testimonial
dishonesty. It is important to note that s. 1(3)(iii) applies so long as two
or more persons are tried together; they do not need to be charged with the
same offence.

While s. 1(3)(iii) is fair to the extent that it allows a co-accused to defend
himself by revealing the character of the person who has testified against
him (as if he were a prosecution witness), the exception provides a real
dilemma for the innocent accused with a bad record who wishes to clear
himself by revealing to the court that it was the co-accused and not he who
committed the offence. His bad character will be revealed and, if the
co-accused is of good character, the jury are unlikely to give the accused’s
testimony much credence. If the accused blames his co-accused, the
co-accused will inevitably retaliate and blame the accused, so by refusing
to order separate trials and allowing them to ‘cut each other’s throats’ the
prosecution’s task is facilitated (R v. Varley (1982) 75 Cr App R 242 (CA)
at p. 246).

The leading case on s. 1(3)(iii) is Murdoch v. Taylor [1965] 2 WLR 425.
M and L were jointly charged with receiving stolen cameras knowing them
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to be stolen. M had several previous convictions, whereas L was of good
character. During cross-examination by L’s counsel M claimed that the
transaction in question, when they had tried to sell the cameras to a third
party, had been L’s responsibility and that he had not known what was in
L’s box. L’s counsel then cross-examined M pursuant to s. 1(3)(iii)) and M
was convicted. His appeal was dismissed by the House of Lords on the
ground that he had ‘given evidence against’ L even though he had made
his comments during cross-examination, had not borne any hostile
intent against L (the test is objective) and his answers had been given in
reply to specific questions put by L’s counsel. The test for whether an
accused has given evidence against a co-accused is whether his evidence
‘supports the prosecution’s case in a material respect or ... undermines the
defence of the co-accused’. The majority of the House of Lords further
held that the judge has no discretion to exclude cross-examination by a
co-accused as to credit once s. 1(3)(iii) has been triggered, but Lord Morris
pointed out that whether or not the exception has been triggered is itself a
question for the judge and he can always prevent irrelevant cross-
examination.

The freedom given to a co-accused to cross-examine an accused who
has given evidence against him is an application of the general principle
established in R v. Miller (1952) 36 Cr App R 169 (Assizes) that the trial
judge has no discretion to prevent an accused from adducing or eliciting
admissible evidence relevant to his defence just because it would unduly
prejudice a co-accused’s defence. By contrast, while it is permissible for the
prosecution to cross-examine an accused as to his bad character pursuant
to s. 1(3)(iii) (R v. Seigley (1911) 6 Cr App R 106 (CCA)) they must first
seek leave, for in this respect the judge does retain a discretion to prevent
cross-examination.

Although the test for having ‘given evidence against’ is objective, not
every contradiction between the evidence of the accused and his
co-accused will trigger s. 1(3)(iii). In R v. Bruce [1975] 1| WLR 1252 eight
youths were charged with robbery and the judge ruled that B had given
evidence against McG by contradicting the latter’s evidence that there had
been a plan to rob. B’s convictions were brought out in cross-examination
and he was convicted. The Court of Appeal held that while B’s
contradiction had undermined part of McG’s defence, and damaged his
credibility, it had not undermined his evidence that he had not taken part
in the robbery, and in fact had undermined the prosecution case. B’s
evidence had made it less rather than more likely that McG would be
convicted and he had not therefore given evidence against him. According
to the Court (at p. 1259): ‘evidence cannot be said to be given against . . . if
its effect, if believed, is to result not in his conviction but in his acquittal’
(see also R v. Kirkpatrick [1998] Crim LR 63 (CA)).

A mere denial by the accused can amount to evidence against his
co-accused if it necessarily implies that the co-accused is guilty of the
offence. In R v. Davis [1975] 1 WLR 345, D and O faced an allegation of
stealing, inter alia, a gold cross on a chain. D denied the charge but when
cross-examined by O’s counsel he said: ‘I am not suggesting [O] took the
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cross and chain. As I never, and it is missing, he must have done it, but I
am not saying he did ... I never saw him steal it. I have got no idea.” The
Court of Appeal held that D had given evidence against O. As only D or O
(or both of them) could have stolen the cross and chain, his denial that he
had done so necessarily meant that O had. A similar conclusion was
reached in R v. Varley (1982) 75 Cr App R 242, where V’s denial of any
participation in an alleged joint enterprise, a robbery, with D, contra-
dicting D’s account that V had forced him to commit the robbery,
necessarily amounted to an assertion that D had voluntarily committed
the robbery on his own and not acted under duress. As such V was held to
have given evidence against D and been properly cross-examined on his
convictions. The Court of Appeal felt, first, that merely to deny
participation in a joint enterprise would not of itself be sufficient to rank
as evidence against a co-accused unless the denial ‘must lead to the
conclusion’ that if the accused did not participate then it must have been
the co-accused who did; and, second, that s. 1(3)(iii) could also be
triggered if the accused asserted a view of the joint enterprise which was
directly contradicted by the co-accused. V had fallen within the ambit of
both these propositions. In R v. Crawford [1997] 1 WLR 1329, C and A
were alleged to have robbed a woman of her handbag in a restaurant
lavatory with the assistance of another accomplice (L) who had not been
traced. A claimed to have been a mere bystander in the lavatory and
blamed C and L. C’s evidence was that she had no longer been present in
the lavatory when A and L entered and that she saw them leave shortly
after the victim had cried out. The Court of Appeal held that C’s evidence
regarding A’s presence at the time of the robbery had not amounted to
evidence against her because A’s presence had not been in issue: it had not
supported the prosecution’s case ‘in a material respect’. However, as C’s
evidence that she had not been in the lavatory herself, if believed, would
have jeopardised A’s credibility and made her version of events less likely,
it had amounted to evidence against A for those (alternative) reasons and
C had been properly cross-examined on her convictions. Counsel for C
had argued that this was not a case where two persons were alleged to
have been involved and that C’s evidence was not such that it ‘must lead to
the conclusion’ that A was guilty. The Court of Appeal rejected this
interpretation of what was said in R v. Varley — it is sufficient if the
accused’s evidence ‘may’ lead to the conclusion that the co-accused is
guilty (a point reaffirmed by the Court of Appeal in R v. Rigot (2000)
unreported (99/2892/Y4)).

Although there is no judicial discretion to prevent cross-examination of
an accused by a co-accused pursuant to s. 1(3)(iii) once the exception has
been triggered — even if the accused’s convictions are spent (R v. Corelli
[2001] Crim LR 913 (CA)) —in R v. Varley (1982) 75 Cr App R 242 the
Court of Appeal recognised that care must be taken to see that the
accused’s evidence ‘clearly undermines’ the co-accused’s defence. This
suggests a de minimis principle echoing Lord Morris’s view in Murdoch v.
Taylor [1965] 2 WLR 425 (HL) (at p. 428) that ‘anything trivial or casual’
ought to be disregarded when deciding whether s. 1(3)(iii) has been
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triggered. The same point was made in R v. Crawford [1997] 1 WLR 1329,
where the Court of Appeal felt that s. 1(3)(iii) would be triggered only if
the accused’s evidence, if accepted, ‘damaged in a significant way’ the
co-accused’s defence.

If bad-character evidence is elicited by a co-accused and/or the
prosecution pursuant to s. 1(3)(iii) the value of such evidence is limited
to showing that the accused’s ‘testimony is not worthy of belief” (Murdoch
v. Taylor [1965] 2 WLR 425 (HL) at p. 435). That said, according to the
Court of Appeal in R v. Reid [1989] Crim LR 719, if s. 1(3)(iii) is relied on
by a co-accused the cross-examination ‘must be allowed to the full extent
desired, subject only to the test of relevance’ to credibility, even though
highly prejudicial facts suggesting propensity may be brought out in the
process. In that case, R and three other men were jointly charged with the
robbery of a taxi driver, and R claimed that he had got into the car only
after the robbery had occurred. He also said that one of the co-accused
had held a knife to the taxi driver’s throat, which led to R’s being cross-
examined on his previous conviction for robbing a taxi driver where his
defence had been that he had left the taxi before the robbery occurred. The
Court of Appeal dismissed R’s appeal as the facts relating to the earlier
offence had been relevant to his credibility by suggesting his defence was
untrue and that he was willing falsely to incriminate others.

4.8 Proposals for Reform

The problems with s. 1 of the 1898 Act are catalogued in the Law
Commission’s report, Law Com No. 273 (2001) (at pp. 56-74). Section
1(3)(i) is defective because it excludes misconduct falling short of crime.
Section 1(3)(ii) is open to criticism on at least nine grounds. First,
psychological research does not support the notion that a person’s
character is indivisible (see also Consultation Paper No. 141 (1996) at
pp. 101-4). Second, evidence of the accused’s bad character is relevant
only to credibility whereas evidence of his good character is relevant to his
credibility and propensity, but it may be difficult in practice for the jury to
draw this distinction when his bad character is elicited. Third, it is unclear
what kinds of assertion will be regarded as a claim to good character and
trigger the first limb. Fourth, there is no exception under the second limb
for necessary imputations. This may deter the accused from giving oral
evidence in support of a legitimate defence. Fifth, there is over-reliance on
the trial judge’s exclusionary discretion, which means that defence
advocates may find it difficult to predict whether the accused’s shield
will be lost. (The defence is not entitled to an advance ruling as to how the
discretion will be exercised: R v. Dempster [2001] Crim LR 567 (CA).)
Sixth, the justifications for admitting the accused’s bad character under
the second limb are unsound. The accused’s previous misconduct may
have little if any probative value in relation to his credibility as a witness;
there is no fairness in penalising the accused for daring to dispute and
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contradict the evidence against him; and there are better ways of
protecting prosecution witnesses from irrelevant and unfair cross-
examination. Further, in cases where there are two co-accused, D1 (with
a bad record) and D2 (with no record), it is possible for D2 to attack
prosecution witnesses for the benefit of both co-accused and thereby avoid
having D1’s record elicited under the second limb. Seventh, the non-
testifying accused cannot lose his shield under the second limb of the
exception, even though his previous misconduct may have a bearing on the
credibility of the defence put forward on his behalf by his advocate.
Eighth, investigating officers may be tempted to fabricate evidence against
the accused, on the ground that if he alleges fabrication at his trial he is
likely to lose his shield. Ninth, it is unclear what sort of allegation will be
regarded as an imputation, or whether a co-accused can cross-examine the
accused on his bad character pursuant to the second limb. With regard to
s. 1(3)(iii), there is no exclusionary discretion to prevent the cross-
examination of one co-accused (D1) on his bad character by another (D2),
giving precedence to the interests of D2 over the interests of D1. Second, a
co-accused may be inhibited in his defence as he will be aware that, if he
gives evidence against the other co-accused, he will have his bad character
revealed.

The Criminal Law Revision Committee’s Eleventh Report (Cmnd 4991
(1972) at pp. 71-85) contained a number of proposals for reforming the
1898 Act. However, while there was a clear preference for the minority
view in Jones v. DPP [1962] 2 WLR 575 (HL) (4.2 ante), a reform which
would allow cross-examination on an issue even if matters prohibited by
s. 1(3) were incidentally referred to, the Committee were deeply divided
over how the second limb of exception (ii) should be reformed. The view
which prevailed was that the second limb should be triggered only if the
main purpose of the cross-examination of a prosecution witness was to
undermine that witness’s credibility. If the imputation was necessary for
the accused’s defence as a matter relevant to an issue and not just the
witness’s credibility the shield would not be lost. This concession was
somewhat undermined, however, by the suggestion that the accused would
lose his shield by making an imputation on the character of a witness
called by a co-accused. The Royal Commission on Criminal Justice (Cm
2263 (1993) at p. 127) agreed with the suggestion that s. 1(3)(ii) should not
be triggered if the imputation was ‘central’ to the accused’s defence, as
opposed to being mere gratuitous disparagement, but further suggested
that the rule in R v. Butterwasser [1948] 1 KB 4 (CCA) (3.4.5 ante) ought
to be abolished. In reality this rule has lost much of its practical
significance since s. 35 of the Criminal Justice and Public Order Act 1994
came into force (9.3.2 post).

In Law Com No. 273 the Law Commission recommended that the 1898
Act be repealed and replaced by a new scheme which would apply whether
or not the accused gave evidence in his own defence. The Commission’s
view was that relevant imputations of bad character relating to the events
which are the subject of the trial or their investigation or prosecution (‘the
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central set of facts’), whether made by the prosecution or the defence,
should be prima facie admissible. However, it would not be possible to
adduce or elicit evidence of the accused’s bad character (outside the
central set of facts) unless the court’s leave was first obtained or the
accused consented.

Evidence of the accused’s bad character (outside the central set of facts)
would be admissible at the behest of the prosecution in only two
situations, but in each case the evidence would have to have substantial
(that is, more than trivial) probative value and it would have to be shown
that the interests of justice require that it should be admitted on account of
its importance and probative value, notwithstanding the reasoning and/or
moral prejudice which might be engendered by its admission. Under the
‘corrective exception’ evidence of the accused’s bad character would be
adduced or elicited by the prosecution to correct a false or misleading
impression for which the accused was responsible. In other words,
sufficiently probative bad-character evidence would be admissible to rebut
the accused’s false or misleading evidence of good character. Under the
‘credibility exception’ sufficiently probative evidence of the accused’s
propensity to be untruthful would be adduced or elicited by the
prosecution if the accused’s credibility was in issue and he had (with the
court’s leave) introduced evidence showing that another person — most
obviously a prosecution witness — had a propensity to be untruthful. This
exception would ensure that the jury were not left with a misleading
impression of the accused’s propensity to be untruthful in comparison
with that of the other person.

The Commission also recommended that one co-accused (D1) should be
able to introduce sufficiently probative evidence of another co-accused’s
(D2’s) bad character (outside the central set of facts) to show that D2 has
a propensity to be untruthful, but only if D2 has undermined D1’s own
defence. While it would be necessary for DI to obtain the leave of the
court before introducing D2’s bad character under this ‘co-defendant
exception’, he would not need to satisfy the additional ‘interests of justice’
test.

Bad-character evidence admitted under the ‘corrective exception’ could
be considered relevant to the accused’s credibility and to whether or not he
was guilty of the offence charged. Bad-character evidence adduced or
elicited by the prosecution under the ‘credibility exception’ or by a
co-accused under the ‘co-defendant exception” would be admitted in order
to shed light on the accused’s credibility. The Commission suggested,
however, that in cases where the bad-character evidence would also
suggest that the accused has a propensity to commit offences of the type he
is on trial for, the judge should explain to the jury why the evidence was
not being introduced for that purpose and warn them that they should not
attach undue weight to it. For example the judge might explain that it can
be very dangerous to reason that the accused is guilty merely because he
has done something similar in the past.
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Chapter Summary

e The accused may be cross-examined under s. 1(2) of the Criminal Evidence Act
1898 about his involvement in the offence he is on trial for, so long as the
questions do not expressly or impliedly suggest he has been involved in some
other offence or is in other respects of bad character. Section 1(3) sets out an
absolute prohibition on such questioning, although this barrier to admissibility
disappears once the jury have become aware that the accused is of bad character.

e Ifs. 1(3) applies, the accused may be cross-examined in a way which expressly or
impliedly suggests he is of bad character on/y if one of its exceptions applies.
However, if one of the exceptions applies the judge may prevent or limit cross-
examination by the prosecution to ensure that the accused receives a fair trial.

e Exception (i) permits cross-examination on ‘similar fact evidence’ of offences the
accused has committed. Exception (ii) permits cross-examination on the
accused’s bad character to rebut evidence of his purported good character or
because the defence has impugned the character of a prosecution witness or the
deceased ‘victim'. Exception (iii) permits cross-examination on the accused’s bad
character if he has given evidence which undermines the defence of a co-accused
or supports the prosecution case against him.

e Bad-character evidence elicited under exceptions (ii) and (iii) is admissible for
the limited purpose of showing that the accused (and his testimony) is not worthy
of belief. Bad-character evidence elicited under exception (i) is admissible
evidence that the accused (and his testimony) is not worthy of belief and that he
is guilty of the alleged offence.
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5 The Scope of the Hearsay Rule

5.1 Hearsay Defined

In Rv. Sharp [1988] 1 WLR 7 (HL) Lord Havers said (at p. 11):

‘T accept the definition of the hearsay rule in Cross on Evidence, 6th ed.
(1985), p. 38: “an assertion other than one made by a person while
giving oral evidence in the proceedings is inadmissible as evidence of
any fact asserted.”’

Hearsay is defined in the Civil Evidence Act 1995 as ‘a statement made
otherwise than by a person while giving oral evidence in the proceedings
which is tendered as evidence of the matters stated’ (s. 1(2)(a)), but for
ease of exposition it might equally be described as ‘any out-of-court
statement tendered for the purpose of proving the truth of the matters
stated’. In this context ‘out-of-court’ is no more than a convenient way of
describing a statement made otherwise than by a witness on oath during
the instant proceedings. A statement made on oath in earlier proceedings
is hearsay for the purposes of any subsequent proceedings if it is tendered
to prove the truth of the matters stated (see R v. Lockley [1995] 2 Cr App
R 554 (CA)). The exclusionary hearsay rule referred to in R v. Sharp [1988]
1 WLR 7 (HL) no longer applies in civil proceedings (8.1 post), but still
operates with full effect in criminal trials and has been described,
justifiably, as ‘inflexible and sometimes absurdly technical’ (R (McCann)
v. Crown Court at Manchester [2002] 3 WLR 1313 (HL) at pp. 1323-4).
That said, there are numerous statutory and common-law exceptions to
the rule which allow hearsay to be admitted as a form of testimonial
evidence in certain circumstances; but, in the absence of any such
exception, hearsay evidence is absolutely prohibited no matter how
reliable or important it may be (Myers v. DPP [1964] 3 WLR 145 (HL),
5.8 post). The exceptions to the hearsay rule are explained in Chapters 6
and 7.

It is crucial to understand at the outset that the exclusionary rule applies
only to ‘statements’ (‘assertions’) which actually have a descriptive content
capable of being true and which are tendered to prove the truth of that
content. Any out-of-court, non-descriptive utterance which is incapable of
being either true or false cannot fall (directly) within the scope of the
hearsay rule and may, if relevant, be admissible as ‘original evidence’. Nor
does the hearsay rule apply if an out-of-court statement, having a content
which is capable of being true, is tendered for a reason other than to prove
the truth of that content; such statements may similarly be admissible as
original evidence:
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‘Evidence of a statement made to a witness by a person who is not
himself called as a witness may or may not be hearsay. It is hearsay and
inadmissible when the object of the evidence is to establish the truth of
what is contained in the statement. It is not hearsay and is admissible
when it is proposed to establish by the evidence, not the truth of the
statement, but the fact that it was made.” (Subramaniam v. Public
Prosecutor [1956] 1 WLR 965 (PC) at p. 970)

‘A question of hearsay only arises when the words spoken are relied on
testimonially . .. establishing some fact narrated by the words.” (Ratten
v. R[1971] 3 WLR 930 (PC) at pp. 933-4)

5.2 Justifications for the Hearsay Rule

In Teper v. R [1952] AC 480 (PC) Lord Normand said (at p. 486):

‘The rule against the admission of hearsay evidence is fundamental. It is
not the best evidence and it is not delivered on oath. The truthfulness
and accuracy of the person whose words are spoken to by another
witness cannot be tested by cross-examination, and the light which his
demeanour would throw on his testimony is lost.’

In Rv. Sharp [1988] 1 WLR 7 (HL) Lord Havers said of the rule (at p. 11):

‘T suspect that the principal reason that led the judges to adopt it many
years ago was the fear that juries might give undue weight to evidence
the truth of which could not be tested by cross-examination, and
possibly also the risk of an account becoming distorted as it was passed
from one person to another.’

Accordingly, the rationale for the rule is: (i) that it is not the best evidence;
(i) that it is not delivered on oath; (iii) that inaccuracy may have arisen
through repetition; (iv) that the demeanour of the maker cannot be seen;
(v) that the veracity of the maker cannot be tested in cross-examination;
and (vi) that the accuracy of the maker cannot be tested in cross-
examination.

The first two points are hardly compelling reasons for excluding
hearsay. Hearsay (in particular certain types of documentary hearsay)
may in fact be better evidence than direct testimony, but in the absence of
a recognised exception to the exclusionary rule it will still be inadmissible
(asin Myersv. DPP[1964] 3 WLR 145 (HL), 5.8 post); and even if it is less
satisfactory than direct testimony it may be the best available evidence.
The fact that hearsay is not given on oath is perhaps of no more than
historical interest, and certainly fails to explain why testimony given on
oath is inadmissible in subsequent proceedings. The third reason is sound
insofar as it applies to multiple oral hearsay, but it can hardly justify first-
hand hearsay or hearsay transferred from one document to another in
circumstances where the risk of error can be discounted. The fourth reason
is inextricably linked with the fifth and sixth, but standing alone it is a
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weak justification given the unreliability of demeanour as an indicator of
witness reliability. Thus, the principal reason for excluding hearsay is a
compendium of the last two points:

‘The rationale of excluding it ... is a recognition of the great difficulty
... of assessing what, if any, weight can properly be given to a statement
by a person whom the jury have not seen or heard and which has not
been subject to any test of reliability by cross-examination.” (R v.
Blastland [1985] 3 WLR 345 (HL) at p. 350)

The maker could have fabricated the evidence or been mistaken and yet
he is unavailable for cross-examination on his statement; and where the
statement is heard and passed on by someone who is himself unavailable
for cross-examination the problem is multiplied. In particular, if the
prosecution were to be permitted to adduce any hearsay statement as part
of their case, the accused would often be unable effectively to challenge the
veracity or reliability of the maker, and if that person is his accuser it is
immediately obvious that the adduction of such evidence might prevent
him from being able to defend himself in any meaningful sense, violating a
fundamental tenet of natural justice. It is for this reason that Article
6(3)(d) of the European Convention on Human Rights expressly
recognises as an integral component of the right to a fair trial the
accused’s right ‘to examine or have examined witnesses against him’. A
related component of the Article 6(1) right to a fair trial is the accused’s
right to participate (a right which manifests itself on a number of occasions
in Article 6(3)). Justice demands that the accused should be able to defend
himself effectively by challenging the evidence against him and that he
should be able to participate fully in the proceedings. The ‘minimum
rights’ of Article 6(3) ensure not only that the accused will be fairly tried,
but that his trial will be seen to be fair and that a finding of guilt against
him will be legitimate in terms of both factual accuracy and public
perception.

The exclusionary rule prohibiting the adduction of hearsay therefore
accords with Article 6(3)(d) of the European Convention insofar as it
prevents the prosecution from adducing such evidence as part of their
case. In this context the possibility of a breach of Article 6 of the
Convention will arise only if the prosecution are permitted to rely on an
exception to the rule (see 6.2.5 post). However, the exclusionary rule works
both ways, and may therefore operate so as to prevent the accused from
adducing evidence which supports his defence. Whether the exclusion of
hearsay evidence would deny the accused a fair trial depends on how
reliable that evidence is and how important it would be to his defence; but
the purpose of the hearsay rule is legitimate and the rule is not in principle
contrary to Article 6(1) of the European Convention where it operates
against the accused (Blastland v. United Kingdom (1987) 10 EHRR 528
(ECmHR) at p. 531).

The justification based on the inability to cross-examine and challenge
prosecution evidence is somewhat flawed as a rationale for the very broad
scope of the common-law rule. Certain types of documentary hearsay may
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be inherently reliable and, in any event, cross-examination is not
necessarily a useful forensic tool for testing such evidence. For example,
records made in the course of a business many years before the trial are
likely to be accurate and reliable, and the witnesses who compiled them
are unlikely to remember anything of significance so long after the event.
Nevertheless, even reliable business records are inadmissible at common
law (Myers v. DPP [1964] 3 WLR 145 (HL)). That said, the scope of the
hearsay rule cannot properly be considered in isolation from the numerous
common-law and statutory exceptions to it. It will be seen that certain
categories of hearsay evidence which are likely to be reliable (such as
business records) — and in respect of which the right to challenge becomes
less important — are admissible.

5.3 Statements Excluded as Hearsay

The hearsay rule applies to any statement (whether made orally, in a
document or by way of a gesture) if it is tendered for the purpose of
proving the truth of the matters stated. It is an absolute and indiscriminate
exclusionary rule subject to specific statutory and common-law excep-
tions. The trial judge has no discretion to admit such evidence merely
because it seems to be reliable and highly probative.

Decided cases provide useful illustrations of how the rule has been
applied in practice and the potential for injustice. Perhaps the most
notorious case is that of Sparks v. R [1964] 2 WLR 566 (PC). The accused
in that case, a white male, was charged with having indecently assaulted a
three-year-old child. The child, who did not give evidence, had told her
mother soon after the assault that the offender had been ‘a coloured boy’
and the accused sought to have that statement admitted as evidence that
he was not the offender. The judge ruled that the statement was
inadmissible hearsay, a ruling subsequently upheld by the Privy Council
on the ground that there is ‘no rule which permits the giving of hearsay
evidence merely because it relates to identity’.

In R v. Turner (1975) 61 Cr App R 67 one of the co-accused, B, was
convicted of robbery following the trial judge’s refusal to allow him to
adduce evidence that a third party, S, who was not called as a witness, had
confessed to the offence. The Court of Appeal held (at p. 87) that S’s
confession was inadmissible hearsay and the judge had been right to
exclude it. A similar view was adopted by the House of Lords in R v.
Blastland [1985] 3 WLR 345. B was charged with buggering and murdering
a 12-year-old boy and sought (i) to adduce evidence that a third party, M,
had confessed to those crimes, (ii) to adduce evidence that M had made
statements showing he had known the murder had been committed before
the body was found and (iii) to compel M’s attendance as a defence
witness so that he could be treated as ‘hostile’ and cross-examined on what
he had said and known. The trial judge refused the applications and B was
convicted on both counts. He sought leave to appeal to the House of
Lords on two grounds: first, that M’s confession had been wrongly
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excluded; and, second, that other comments made by M ought to have
been admitted as evidence of his knowledge that a murder had been
committed (3.1.3 ante). The House of Lords refused leave on the first of
the two points as such evidence was hearsay which did not fall into any
recognised exception to the exclusionary rule. In the words of Lord Bridge
(at p. 349):

‘To admit in criminal trials statements confessing to the crime for which
the defendant is being tried made by third parties not called as witnesses
would be to create a very significant and, many might think, a
dangerous new exception.’

Lord Bridge did not explain why an exception for third-party confessions
would be dangerous, but the question was addressed in some detail by the
Supreme Court of South Australia in Re Van Beelen [1974] 9 SASR 163 (at
p. 205):

‘The mere knowledge that an extra-judicial confession of crime could, in
favourable circumstances, be received to exculpate an alleged offender,
would ... tempt the less scrupulous members of our community to
undertake clandestine operations of self-help. All that would be
required by a guilty accused person would be the services of two or
three accomplices and a person, known to all, who had died after the
date of the alleged offence and who, theoretically, could have
committed it. The accomplices, when called as witnesses, could then
simply attribute a confession to the deceased man, and the confession
could be given artistic verisimilitude by inserting in it evidence of
esoteric knowledge that had, in fact, come from the best of all sources —
the offender. If there were not at hand a deceased person into whose
mouth the confession could conveniently be put, the unavailability of a
living person could, no doubt, be arranged by any one of a number of
irregular methods — direct or indirect. Where serious crime was alleged,
the motive for making such arrangements would be strong ...
Perjurious or lying defences would thus become dangerously easy to
fabricate, and correspondingly difficult to expose.’

Following the House of Lords’ dismissal of Blastland’s appeal he
applied to the European Commission of Human Rights on the ground
that the exclusion of M’s confession and the evidence of his state of mind
had prevented him from receiving a fair trial, given that the prosecution
had been permitted to adduce his own admissions to the police. The
Commission rejected this ‘equality of arms’ argument because M could
have been called by the defence (although it was acknowledged that M
would not have been obliged to provide any self-incriminating answers), B
had been afforded full facilities to challenge the hearsay ruling and the
case against him, and some other evidence relating to M had been placed
before the jury (see Blastland v. United Kingdom (1987) 10 EHRR 528).

It should be noted, however, that so long as the criterion of relevance
can be established it may be possible for the accused to adduce a third
party’s confession by virtue of one of the statutory or common-law
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exceptions to the hearsay rule. In particular, if the confession is in a
document it would be possible to rely on ss. 23 and/or 24 of the Criminal
Justice Act 1988, subject to the judge’s discretion to exclude the evidence
under ss. 25 or 26 (see R v. Igbal (1990) 91 Cr App R 193 (CA)). But if no
such exception is available, and the third party’s confession appears to be
reliable and is supported by extraneous evidence which also tends to
exculpate the accused, the accused may be denied a fair trial if he is
prevented from relying on that evidence (see, for example, Chambers v.
Mississippi (1973) 410 US 284 (USSQC)).

The exclusionary hearsay rule applies with equal force to statements in
writing or communicated in any other manner. In Patel v. Comptroller of
Customs [1965] 3 WLR 1221 (PC) the accused was charged with making a
false declaration in a customs import form. The allegation was that he had
described the provenance of his imported bags of Moroccan coriander
seed as India, and the prosecution were allowed to rely on a statement on
the bags which read ‘produce of Morocco’. It was held that the statements
were inadmissible hearsay, and as there had been no other evidence that
the seeds had come from Morocco the conviction was quashed. A similar
approach was adopted in R v. Brown [1991] Crim LR 835. The accused in
that case was charged with obtaining property by deception in that he had
overcharged for surgical appliances he had supplied to a number of
patients. The prosecution called an expert witness who testified that he
had examined the appliances and identified the patients to whom they had
been supplied on the basis of the name on a shoe, what he had been told
by third parties and an invoice. The Court of Appeal held that all the
identification evidence was inadmissible hearsay.

A number of cases involve inadmissible hearsay statements which were
made to police officers and recorded in writing. The officer is not
permitted to read out the note from his pocket book or refresh his memory
from it; nor can he tell the court what he remembers having been told.
Ahmed v. DPP [1998] RTR 90 provides a recent example. A motorist
spoke to a police officer informing him that a Nissan Primera car was
being driven dangerously along the M27 motorway and reported the
registration number as ‘M911 SJB’. The officer made enquiries through
the police national computer and established that a car of that number
had been rented to D and that it was a Nissan Primera. At the trial the
officer could not give evidence of the registration number which had been
reported to him as it was hearsay, but the magistrates convicted D on the
basis that the officer’s enquiries established a nexus between the car seen
on the M27 and D’s car. The Divisional Court quashed D’s conviction
because the magistrates had heard no admissible evidence connecting his
car M911 SJB with the car which had been driven dangerously (see also R
v. Eleftheriou [1993] Crim LR 947 (CA), Jones v. Metcalfe [1967] 1 WLR
1286 (DC), R v. McLean (1967) 52 Cr App R 80 (CA) and 16.4.1 post).

An out-of-court statement made entirely by way of a physical gesture is
similarly covered by the hearsay rule. In Chandrasekera v. R [1937] AC
220 a woman who had had her throat cut could respond to questions put
to her only by nodding her head and making other signs. She died before
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the trial, so the prosecution were obliged to call evidence of her physical
responses to prove that the accused had been responsible for her fatal
injury. The accused was convicted and appealed on the ground that such
evidence ought not to have been admitted. The Privy Council held that the
deceased’s nod of assent to a question put to her amounted to a hearsay
statement (which had been properly admitted by virtue of a statutory
exception to the exclusionary rule). In R v. Gibson [1887] 18 QBD 537
(CCCR) the accused’s conviction for malicious wounding was quashed on
the ground that the complainant had been permitted to give evidence that
a passer-by had pointed to the door of the accused’s house and said, ‘The
person who threw the stone went in there.” The spoken words and the
gesture were inadmissible.

A witness’s testimony based not on his own personal knowledge but on
inadmissible hearsay which has been related to him is equally inadmissible
if such testimony is given for the purpose of proving the truth of the
hearsay statement. Such testimony is nothing more than a repetition of the
hearsay and therefore equally worthless as evidence. In R v. Rothwell
(1993) 99 Cr App R 388 the accused was charged with supplying heroin to
third parties and a police officer gave evidence that he had observed the
accused passing small packets to persons he knew to be heroin users. The
Court of Appeal held that the witness should not have been permitted to
give evidence that the third parties had been heroin users as his knowledge
had been based on what he had been told by other persons as opposed to
his own direct perception of, for example, hypodermic needle marks on
their arms. The prosecution should have adduced evidence of the third
parties’ convictions for possession of heroin pursuant to s. 74(1) of the
Police and Criminal Evidence Act 1984 (R v. Warner (1992) 96 Cr App R
324 (CA)). Alternatively, the police officer could have testified that the
third parties were heroin users if he had known of their relevant
convictions (R v. Rothwell (1993) 99 Cr App R 388).

An admission made by the accused which is based on inadmissible
hearsay is also inadmissible if the prosecution seek to rely on the
admission to prove the truth of the hearsay statement. In R v. Marshall
[1977] Crim LR 106 (CC) the accused, on trial for receiving stolen goods,
admitted that when purchasing the goods he had been told by the seller
that they were stolen. His admission was inadmissible for the purpose of
proving the goods were stolen. Similarly, in Comptroller of Customs v.
Western Lectric [1965] 3 WLR 1229 (PC) the accused’s admission
regarding the provenance of goods he had imported was based entirely
on the hearsay statements in the labels attached to the goods, so his
admission was of no evidential value and inadmissible.

5.4 Out-of-court Statements Admissible as Original
Evidence

Any out-of-court statement which is tendered not to prove the truth of the
matters stated but for another relevant reason is admissible as ‘original
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evidence’. In such cases it is the mere fact the statement has been made,
not that its content is true, which is relevant.

If the accused is charged with an offence and he raises the defence of
duress he will need to adduce or elicit evidence that he was threatened with
death or serious injury and that he reasonably believed the threat would be
carried out. Whether the person making the threat truly intended to carry
it out is irrelevant. The question for the jury is the accused’s state of mind
(his belief) and this depends on whether or not the threat was actually
made. Thus in Subramaniam v. Public Prosecutor [1956] 1 WLR 965,
where the accused raised the defence of duress to a charge of having been
in unlawful possession of ammunition, the Privy Council held that he
should have been allowed to give evidence of the threat to show he had
believed he would be murdered unless he committed the offence. An out-
of-court statement may also be relevant to the accused’s state of mind in
other situations, such as where he has raised the partial defence of
provocation and needs to give evidence of the ‘things said’ which caused
him to lose his self-control (s. 3 of the Homicide Act 1957), or where he is
charged with theft and his defence is that he was told by a third party that
he could have the goods as they were his to give away.

Conversely, the prosecution may adduce an out-of-court statement as
original evidence to prove that the accused had the mens rea for the
offence charged. If the charge is one of handling stolen goods it will be
permissible to adduce the accused’s admission that the person from whom
he bought the goods had told him they were stolen. The statement is
relevant to whether the accused had believed the goods were stolen when
handling them (R v. Hulbert (1979) 69 Cr App R 243 (CA); ¢f. R v.
Marshall [1977] Crim LR 106 (CC), 5.3 ante). Similarly, evidence of a
statement made by a third party to the accused, regardless of its truth,
could be relevant in showing the accused had a motive for committing the
offence charged. For example, the third party might have insulted the
accused, providing evidence of the accused’s reciprocated enmity towards
him; or the third party might have written a letter explaining that the
accused’s wife was having an affair, suggesting that the accused had a
motive for murdering her. The prosecution may also adduce an out-of-
court statement to show its falsity if it is relevant to an issue in the trial. In
Mawaz Khan v. R [1966] 3 WLR 1275 (PC) the accused’s purported alibi,
provided before the trial, was admissible for the purpose of proving that
he had lied, allowing an inference to be drawn that he had been conscious
of his guilt.

If the accused submits that an adverse inference should not be drawn
from his failure to mention in his police interview facts he has relied on in
his defence at trial, on the ground that he was advised to remain silent by
his solicitor, it may be necessary for him to give evidence of what his
solicitor said to him (9.2.2.5 post). This is permissible so long as he does
not infringe the hearsay rule. If the mere fact that the statement was made
explains the accused’s state of mind at that time, and therefore his reason
for remaining silent, the evidence is admissible as original evidence. But if
the accused wishes to repeat the out-of-court statement to prove the truth
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of something his solicitor said the evidence will be inadmissible. The judge
should be informed in advance, in the absence of the jury, what the
evidence is going to be and the purpose for giving it so that a ruling can be
made on admissibility (R v. Davis [1998] Crim LR 659 (CA)).

The state of mind of a person other than the accused may be relevant
and therefore justify the admission of an out-of-court statement as
original evidence. For example, in R v. KL [2002] EWCA Crim 2171, a
rape case, the prosecution adduced a video recording of an interview with
the mentally-handicapped complainant, not because they were relying on
the substance of what she was saying, but to prove her child-like mental
state and inability to consent to sexual intercourse. In Ratten v. R [1971] 3
WLR 930 (PC) the accused was charged with the murder of his wife and
his defence was that he had accidentally shot her while cleaning his gun. A
telephonist was allowed to give evidence of the deceased’s hysterical and
fearful request for the police (‘Get me the police please!’) a few minutes
before the fatal shooting. The call itself was relevant in that it rebutted the
accused’s denial that any call had been made, and the deceased’s hysterical
request for the police was also admissible ‘to explain and complete the fact
of the call being made’. Ratten v. R was distinguished by the House of
Lords in R v. Blastland [1985] 3 WLR 345 (5.3 ante) on the ground that
while the comments made by the third party, M, indicated his awareness
that the murder had been committed, his state of mind was not actually
relevant to any issue in the trial. The evidence had therefore been properly
excluded (see also 3.1.3 ante).

One class of out-of-court words usually considered in the context of
original evidence is that of ‘operative words’, that is, words which have a
legal effect irrespective of the intention of the person who wrote or spoke
them. Such words have often been regarded as statements in that they may
be said to carry a content capable of being true. However, the truth (or
falsity) of that content is deemed to be irrelevant to the effect of the
statement as a matter of law. Operative words are regarded, objectively, as
having a legal effect just because they have been made. An example is the
offer and acceptance which give rise to a valid contract. If O has made an
offer and A has accepted it, both parties are bound by their agreement
even if O or A had been joking or deceitful and had not intended to be
bound. If Oliver says, ‘I offer to sell you my computer for £500,” the truth
or falsity of what he has stated is irrelevant; he is deemed to have made an
offer. If Alex replies, ‘T accept your offer and will pay you £500,” the truth
or falsity of what he says is also irrelevant; he too is bound by the contract
irrespective of his real intention.

This reasoning explains the decision in Woodhouse v. Hall (1980) 72 Cr
App R 39. The accused was charged with having been involved in the
management of a brothel contrary to s. 33 of the Sexual Offences Act
1956, but the magistrates prevented the police officers called by the
prosecution from giving evidence that they had been offered ‘hand relief’
and ‘topless hand relief” by ladies working there. The prosecution
appealed by way of case stated to the Divisional Court where it was
held that as a brothel was ‘an establishment at which two or more women
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were offering sexual services’ the police officers had been entitled to give
evidence that a sexual service (in this case masturbation) had been offered.
The evidence was not hearsay. Donaldson LJ said (at p. 42):

‘I suspect that the justices ... may have thought that they had to be
satisfied as to the truth of what the ladies said or were alleged to have
said in the sense they had to satisfy themselves that the words were not a
joke but were meant seriously and something of that sort. But this is not
a matter of truth or falsity. It is a matter of what was really said — the
quality of the words, the message being transmitted.’

To reason that a brothel is an establishment where sexual services are
offered, whether or not such offers are intended to be taken seriously, is to
accept a broad interpretation of the substantive criminal law to justify the
admission of what would otherwise be inadmissible evidence. The same
sort of approach was adopted by the Court of Appeal in the earlier case of
R v. Chapman [1969] 2 WLR 1004, where a police officer was permitted to
give evidence that when a breath test was administered to the accused in
the casualty department of a hospital following a road accident the doctor
had ‘made no objection’. On appeal it was submitted that this evidence
was hearsay and inadmissible. The Court of Appeal held that as s. 2(2)(b)
of the Road Safety Act 1967 prohibited the taking of samples if ‘the
medical practitioner ... objects to the provision of a specimen’ the
question was simply whether or not there had been an objection.
Consequently the evidence was held to have been properly admitted.

5.5 ‘Performative Words’ as Original Evidence

Many out-of-court utterances do not amount to (descriptive) statements
in that the words carry no content capable of being true. Utterances such
as ‘Hello!” or “‘What is your favourite colour?’ or ‘Gosh!” do not fall within
the scope of the hearsay rule as nothing capable of being considered true
has been stated. Operative words (5.4 ante) will often carry a descriptive
content capable of being true or false, and such words have traditionally
been admitted on the ground that the sincerity of the maker (and so the
truth of the matters stated) is irrelevant. However, in addition to the
descriptive content, operative words have a performative function. Indeed
the real significance of operative words lies in this function, with the
descriptive content existing as an unintended and incidental side-effect
which can be disregarded. As such, operative words could be described as
‘performatives’ as their function is, in the appropriate context, intended to
be performative as opposed to descriptive.

Words such as ‘I marry you’ or ‘I'm sorry’ or ‘I bet you £5 Arsenal will
beat Spurs’ or ‘I offer you my computer for £500° or “Would you like
topless hand relief?” or ‘I do not object to your taking a specimen from my
patient’ or ‘Get me the police please’ or ‘Look after this ammunition or I’ll
kill you’ are not primarily descriptive statements; nor are they intended to
be. The descriptive element is incidental to the performative function of
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the words, and the person who utters them does so, in the appropriate
context, for the purpose of performing that intended function, whether it
be to marry, or apologise, or place a bet, or make an offer of sale, or offer
a sexual service, or authorise an act, or request a service or make a threat.
In each case the person is doing something over and above merely saying
something. Once it is appreciated that the descriptive factor is incidental to
the performative function of such words a more appropriate rationale for
their admissibility as non-hearsay materialises.

Operative words give the appearance of a descriptive content but their
intended function is the non-descriptive (non-narrative) performance of an
act. For this reason, operative words (and their non-verbal equivalents)
should not be regarded as descriptive statements at all for the purposes of
the hearsay rule. They are examples of performative non-statements and
should be considered prima facie admissible for that reason. This
approach has the advantage of dispensing with the somewhat artificial
approach adopted in cases such as Woodhouse v. Hall (1980) 72 Cr App R
39 (DC) (an offer) while also justifying the admissibility of performative
words in other cases such as Subramaniam v. Public Prosecutor [1956] 1
WLR 965 (PC) (a threat) without the need to question the maker’s
sincerity. Similarly, when the deceased in Ratten v. R [1971] 3 WLR 930
(PC) asked for the police she was not intending to make a descriptive
statement but simply making a request; her words were primarily
performative and the admissibility of her request could also be justified
on this basis.

5.6 The Problem of ‘Implied Assertions’

The hearsay rule clearly applies to statements which are intended by the
maker to be descriptive of some matter (‘express assertions’) whether the
maker’s method of communicating that statement is oral, written, or
otherwise. The question is whether the hearsay rule, as currently defined in
England and Wales, also applies to unintended but logically inferable
statements, that is, where a person has conducted himself and/or spoken in
a way which, in the circumstances, allows an inference logically to be
drawn as to his belief in (or knowledge of) the existence of a fact and
therefore that the fact actually exists. If Anthony asks Paul to pass the salt
one may logically infer that Paul and not Anthony has the salt. The
request ‘Pass the salt please, Paul’ allows the statement ‘Paul has the salt’
to be inferred. Such an inferred statement (more commonly — but
incorrectly — referred to as an ‘implied assertion’) would seem, logically, to
be covered by the hearsay rule as defined in R v. Sharp [1988] 1 WLR 7
(HL) (5.1 ante) if tendered to prove that Paul did indeed possess the salt at
the time the request was made.

5.6.1 Does the Hearsay Rule Extend to ‘Implied Assertions’?

A witness’s statement such as ‘the doctor told me David was dead’ is a
statement of fact. It is possible for the matter stated to be true (or false):
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either David was dead or he was alive. An express out-of-court assertion
such as this would therefore fall within the scope of the hearsay rule and,
in the absence of an exception, would not be admissible in a criminal trial
to prove David’s death. However, if the witness had not been spoken to by
the doctor but instead had seen the doctor cover David’s face with a
blanket, would the witness be allowed to state in court that David had
died? The traditional view is that he would. Any witness is allowed to give
his opinion if it is no more than a compendious way of summarising a
number of observations and the inferences drawn from them (12.1 post).
As the witness would have directly perceived an incident and logically
inferred death he should be able to testify to that effect. Unfortunately
there is a body of case law which throws doubt on the admissibility of such
evidence on the ground that it would amount to an ‘implied assertion’
covered by the hearsay rule. It is now well established that a statement
which can be inferred from spoken or written words is covered by the
hearsay rule, and it is therefore possible (although there is no clear
authority on the point) that any statement which can be inferred from
conduct will also fall foul of the rule.

5.6.1.1 Statements Inferred from Spoken or Written Words

The starting point for any discussion on the admissibility of statements
which can be inferred from spoken or written words is the case of Wright
v. Tatham (1837) 7 Ad & El 313. The issue in that case was whether a
testator, John Marsden, had been sane at the time he made his will. The
party wishing to uphold the will sought to adduce letters written to
Marsden by third parties who had been well-acquainted with him but who
had also died before the trial. The reasoning was that as the persons who
had written to Marsden had done so in respectful terms which
demonstrated their opinion of his good health and sound mind, it could
be inferred that he had been sane when his will was drawn up and that it
was therefore valid. The Court of Exchequer Chamber held that the letters
had been properly excluded as ‘mere hearsay evidence’, and Parke B gave
examples of other types of correspondence which would fall foul of the
hearsay rule for the same reason: a letter demanding the payment of a debt
to prove the debt was due, and a note congratulating a person on his high
state of bodily vigour to prove he was in good health.

An example of an ‘implied assertion’ being held to be inadmissible
hearsay is provided by the case of Teper v. R [1952] AC 480. T was
charged with setting fire to the shop where he conducted his business in
order to claim on insurance policies, and his defence was that he had been
elsewhere. At his trial a police officer was allowed to give evidence that he
had seen a motorist resembling T driving away from the fire after he had
heard an unidentified woman shouting, “Your place burning and you
going away from the fire!” The Privy Council quashed T’s conviction
because what the police officer had heard was hearsay evidence. The sole
relevance of the woman’s words lay in the inference that she had identified
T fleeing the scene, and this ‘implied assertion’ fell within the scope of the
exclusionary rule. Similarly, in Walton v. R (1989) 166 CLR 283 it was
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held by the majority of the High Court of Australia that a three-year-old
child’s greeting of ‘Hello Daddy’ to someone on the phone was an ‘implied
assertion’ identifying the caller as ‘Daddy’ and therefore inadmissible; and
in Rv. West [1999] All ER (D) 1005 (99/04541/W3) the Court of Appeal
accepted that the words ‘Fuck off, Adrian!” amounted to a hearsay
statement of identification (¢f. R v. Sawoniuk [2000] 2 Cr App R 220 (CA)
at p. 229).

The question of ‘implied assertions’ also arose in the case of R v.
Blastland [1985] 3 WLR 345. It has been seen already (3.1.3 ante) that
comments made by a third party, M, to the effect that the deceased had
been murdered, were excluded even though M’s words amounted to
evidence from which the jury might have inferred M’s involvement and
therefore B’s innocence. The reason for the judge’s ruling was that the
defence wished to rely on the comments as an implied admission by M that
he had known about the crime and therefore an implied admission of his
involvement. Although the House of Lords dismissed B’s appeal on the
ground that M’s state of mind had not been relevant to any issue in the
trial, Lord Bridge approved the judge’s approach, stating (at p. 350) that a
contrary decision would have led to ‘the very odd result that the inference
that Mark may have himself committed the murder may be supported
indirectly by what Mark said, though if he had directly acknowledged guilt
this would have been excluded’.

The case of Ratten v. R[1971] 3 WLR 930 (PC) (5.4 ante) raised similar
problems. If the evidence was simply that a telephone call had been made
by a woman from the accused’s house the question of hearsay would not
have arisen. The mere fact of the call would have rebutted the accused’s
denial of a call having been made. However, the telephonist was also
permitted to give evidence that the deceased had been hysterical and
sobbing and that she had requested the police (‘Get me the police please!’).
The Privy Council justified the admission of this evidence of the deceased’s
emotional state as it explained her reason for making the call, and the
request for the police indicated the nature of her emotional state. Such
evidence was relevant as it tended to rebut the accused’s defence of a
peaceful lunch-time which was shattered by an unfortunate accident, but
the evidence would also appear to have infringed the hearsay rule. The
request for the police together with her highly-charged emotional state
allowed a statement to be inferred from the deceased that she was in
desperate need of help from the police, that is, that she was in imminent
danger from someone or something.

Ratten v. R [1971] 3 WLR 930 exemplifies the important point that
where out-of-court words give rise to an ‘implied assertion’, that inference
will not prevent the words from being admissible if they are otherwise
relevant to an issue in the trial for a reason unconnected with the hearsay
element. The deceased’s request had ‘double relevance’. It was relevant as
original evidence for the purpose of rebutting the accused’s denial that a
call had been made and showing the deceased’s emotional state, thereby
undermining his defence of accident; but it was additionally relevant in
that a (hearsay) inference could be drawn from the request and the
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deceased’s emotional state that she believed her life was in danger from the
accused. Because the prosecution had relied on the original evidence
aspect and not on the hearsay aspect the conviction was upheld. If the
prosecution had relied on the hearsay aspect the conviction would have
been quashed in the absence of a recognised exception to the hearsay rule.
As it was, the Privy Council felt that even if the hearsay aspect had been
relied on it would have been admissible under one of the res gestae
exceptions to the exclusionary rule (6.1.1.1 post). Thus, where a party
wishes to rely on words as original evidence an incidental hearsay
inference will not prevent the admissibility of the words if the party is not
relying on that inference. For example, if a party wishes to rely on a
witness’s out-of-court statement to demonstrate the witness’s consistency
and credibility (by virtue of an exception to the rule prohibiting reliance
on previous consistent statements) the possibility that the jury might
erroneously rely on the forbidden hearsay element will not prevent the
non-hearsay aspect from being admissible (see 16.4.2 post).

In giving the judgment of the Privy Council in Ratten v. R [1971] 3
WLR 930, Lord Wilberforce made a fleeting reference to McGregor v.
Stokes [1952] VLR 347 in which the ruling of Salmond 71 in Davidson v.
Quirke [1923] NZLR 552 (NZSC) was approved by the Supreme Court of
Victoria. These are but two examples of the many ‘betting cases’ which
have come before the courts of Australia, New Zealand and the United
States of America, the question in each case being whether police officers
could give evidence that a large number of telephone calls had been made
to certain establishments, for the purpose of placing bets, to prove those
premises had been used by the occupiers for illegal gambling. In Davidson
V. Quirke [1923] NZLR 552 (at pp. 555-7) Salmond J held that the
telephone calls and their content were admissible:

‘Such a practice does not arise by accident or mistake, and points
logically to the inference that such use of the telephone by outsiders has
its source in the agreement and purpose of the occupier himself ... I am
of the opinion that, notwithstanding the general rule which excludes
evidence of statements, the contents of those telephone messages as
received and testified to by the police officers are legally admissible in
evidence. This is an illustration of the principle that, notwithstanding
the rule against hearsay, where the purpose or meaning of an act done is
relevant, evidence of contemporaneous declarations accompanying and
explaining the act is admissible in proof of such purpose and meaning
... The position is the same as if those persons had resorted to the
appellant’s premises in person and had there offered to make bets with a
police officer in the belief that he was the occupier. In such a case
evidence would have been admissible not merely of the fact of such
visits, but of contemporaneous statements made by the visitors as to
their motives and purposes.’

An offer to place a bet is a performative utterance comprising a verbal
method of effecting an act. It is not intended to be descriptive or narrative.
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Such words do not therefore directly infringe the rule against hearsay, but
they do allow a descriptive statement to be inferred (that is, the words give
rise to an ‘implied assertion’). The words allow an inference to be drawn
that the caller knows or believes that gambling occurs in his interlocutor’s
premises, which gives rise to the further inference that gambling does
indeed take place there. If the only relevance the words have is based on a
process of reasoning which depends on the truth of the ‘implied assertion’
(that is, there is no ‘double relevance’) then, according to the decision in
Wright v. Tatham (1837) 7 Ad & El 313 (CEC), the words are inadmissible
unless there is a recognised hearsay exception which can be relied on. To
say that the content of such a conversation is admissible to explain the
purpose of the caller in making the call is to ignore the fact that the only
probative value the calls have in such cases is to prove a belief that the
premises were being used for gambling. This belief is then relied on as
evidence that the premises were actually being used for gambling. This was
recognised in the leading English case on ‘implied assertions’, R v. Kearley
[1992] 2 WLR 656, where the majority of the House of Lords refused to
follow the Commonwealth betting cases. Before considering the facts of R
v. Kearley, though, it should be noted that the principle referred to by
Salmond J, and regarded as a way of admitting original evidence in
McGregor v. Stokes [1952] VLR 347 (VSC) and Ratten v. R[1971] 3 WLR
9